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CASES 

ADJUDOXU   IK 

THE  COURT  OF  CHANCERY 

OF 

NEW-YORK. 

JAMES  KENT,  Esq.  Chavcellob. 


Stecbs  and  others  agahut  Steerc  and  otber8.(a)  IQ30. 


Hhaof^  a  trust  need  not  be  created  by  writing:,  y^U  to  take  the  case       Stsbhi 
out  of  the  statute  of  frauds,  its  terms  and  conditions  must  be  clearly  ▼• 

manifested  and  proved  in  writing^ ,  under  the  hand  of  the  party  to  be  ' 


diarged,  before  the  Court  will  carry  it  into  execution. 

Loose  and  general  declarations  of  intention,  by  one  member  of  a     ^w.  i^f^and 
family,  of  holding  property  in  trust  for  the  other  members,  are  not  M.  9d, 
svfficient  for  the  deduction  of  a  trtui  which  equity  will  recognise 
and  enforce.    Letters  and  accounts  addressed  by  S.,  to  his  brothers, 
under  the  circumstances,  were  held  insufficient  to  raise  a  trust,  bj 
implication,  to  the  fatlier. 

Parol  evidence  to  contradict  the  inference  as  to  a  trust,  deduced  from 
written  documents,  is  inadmissible ;  but,  it  seems,  that  where  written 
documents  ^re  loose  and  ambiguous,  parol  evidence  is  admissible,  to 
explain  the  obscurity  of  the  case,  and  to  show  what  was  the  under- 
standing of  all  the  parties  concerned. 

To  raise  a  trust  by  implication,  or  operation  of  law,  an  actual  pay- 
ment, or  actual  loan  of  the  money  by  the  cutui  que  <rtiff,  at  the 
time  of  the  purchase,  must  be  shown. 

THE  original  bill,  filed  February  Slst,  1818,  stated, 
amoDg  other  things,  that  Stephen  Steere^  father  of  the  plain- 

(a)  This  and  the  three  following  cases  were  omitted  in  their  order 
te  the /eurtA  volume. 

Vol.  V.  1 


a  GASES  IN  CHANCERY. 

1820.  tiffs,  Timothy^  Smithy  and  T.  Sieere,  was  seised  in  fee,  prior  (o 
the  18th  of  October^  1802,  of  various  parcels  of  land  in  the 
county  of  Chenango^  and  which  were  particularly  describ- 
edy  amounting  in  the  whole  to  739  acres,  and  all  of  which, 
except  47  acres,  was  situate  in  the  town  otJ^ormch. 

That  on  the  18th  of  October^  1802,  S.  Pheitiplace  ob- 
tained a  judgment  against  Stephen  Steere^  for  1,258  dollars, 
on  which  a  fi.  fa.  was  issued  in  1805,  and  all  the  lands  of 
Stephen  Steere,  in  the  county  of  Chenango^  advertised  for 
sale.  That  Richard  Steere  and  Mark  Steere^  defendants, 
sons  of  Stephen  Steere,  in  August,  1806,  bid  off  all  the 
real  estate  of  Stephen  Steere,  at  the  sheriff's  sale,  for  1,600 
dollars,  and  paid  i,400  dollars,  the  amount  of  the  judg- 
ment, interest,  and  costs,  and  took  a  deed  from  the  sheriff 
for  *'  the  whole  of  the  real  estate  of  Stqfhen  Steere^  in  the 
county  of  Chenango,  and  his  right  and  title  thereto :"  and 
the  levy  and  advertisement  of  the  lands,  by  the  sheriff,  were 
in  the  same  general  terms  of  description.  The  bill  alleged 
that  the  deed  was  taken  in  trust,  pursuant  to  a  previous 
agreement  with  Stephen  Steere,  to  loan  him  the  amount  of 
the  judgment,  and  to  hold  the  land  as  security,  to  be  re- 
conveyed,  on  repayment  of  the  loan,  with  interest  and  ex- 
penses, and  of  such  other  sums  as  might  thereafter  be  loan- 
ed to  Stephen  Steere,  by  Richard  and  Mark  Steere,  That 
the  Cole  Lot,  containing  120  acres«  belonging  to  Stephen 
Steere,  was  sold  by  the  sheriff,  under  a  judgment  and  exe- 
cution in  favour  of  James  Glover,  in  December,  1799,  to 
James  Glover,  for  140  dollars,  being  much  less  than  its  value; 
and  that  James  Glover  agreed  to  reconvey  the  land  to  Ste- 
phen Steere,  on  the  payment  of  the  140  dollars,  and  interest. 
That  in  August,  1809,  Mark  Steere  released  to  Richard 
Steere,  all  his  interest  in  the  lands  under  the  sheriff's  deed 
of  August,  1806,  and  became  insolvent':  That  on  the  30th 
o(  April,  1808,  James  Glover  conveyed  to  Asel  Steere,  de- 
fendant, another  son  of  Stephen  Steere,  the  Cole  and  Glover 
Farms ;  that  Asd  Steere  conveyed  the  same  farms  to  Rich* 


GASES  IN  CHANCERT. 

nrd  and  Mark  Steere.  That  the  purchase  was  made  par-  1830. 
suaDt  to  an  agreement  with  St^en  Steere^  and  that  A$el 
Steere  acted  merely  as  the  agent  of  Richard  and  Mark 
SUtrCi  and  the  land  was  to  be  held  in  trust  for  Stephen 
Sieert.  That  on  the  14th  of  JiugUBt,  1809,  dsd  Steere 
made  a  new  conveyance  to  Richard  Steere^  of  the  Cole  and 
CHover  Farms.  The  bill  then  proceeded  to  state  sales  and 
conveyances  of  various  parcels  of  the  lands  by  Richard 
Steere^  to  different  persons,  and  of  the  sums  of  money  re* 
ceived  by  him  on  such  sales,  and  for  rents ;  all  of  which 
sales  and  conveyances  were  alleged  to  be  made  by  Richard 
Steere^  as  trustee,  be 

The  bill  alleged,  that  the  deed  o(  Avguet,  1805,  from  the 
sheriff  to  Bichard  and  Mark  Sttere^  was  void  at  law,  as  the 
description  of  the  lands  sold  was  too  general  and  undefined. 
That  in  1806,  Stephen  Steere  requested  Richard  and  Mark 
Steere  to  reconvey  to  him  all  the  properly,  except  the  Una- 
dilla  Farm^  being  325  acres,  which  he  agreed  that  they 
mig^t  retain  in  satisfaction  for  their  advances,  kc. ;  and 
which  far  exceeded  the  value  of  all  their  advances,  which 
they  neglected  to  do.  That  Stephen  Steere  requested  Rich" 
ard  and  Mark  Steere  to  account  to  him  for  all  the  moneys 
received  by  them,  as  trustees,  from  the  sales,  rents,  and 
profits  of  the  lands,  after  allowing  the  money  advanced  by 
them  on  the  judgment  of  Phettiplace^  and  all  their  just  ex- 
pense  and  demands ;  but  that  Richard  and  Mark  Steere  pre- 
sented unjust  and  false  accounts  of  moneys,  which  they  pre- 
tended to  have  advanced,  the  items  of  which  were  particu- 
larly set  forth ;  and  insisted  on  holding  the  property  to 
cover  the  same.  That  on  the  25th  of  October^  1815,  Ste^ 
phen  Steere  made  his  will,  reciting  the  lands  of  which  he 
was  seised  in  .A/bnotdl,  and  particularly  describing  the  same, 
and  declaring,  that  ^^  it  was  his  intention  to  dispose  of  all 
his  real  and  personal  estate  wheresoever,  to  his  three  sons, 
plaintiffs,  viz :  the  one  moiety  thereof  to  Timothy^  and  the 
#ther  moiety  to  Smith  and  Thomas*    That  he  appointed 
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1890.       JtttMi  Birdsall  his  executor.    That  the  testator  diecl  ^prii \ 
22d,  1816,  wifhoat  being  io   debt,  and  the  plaintifis  were 
T  thus  devisees  and  legatees  of  all  bis  real  and  personal  estate. 

STfefiKE.  rp^^j  Bichard  and  Mark  Steete  refused  to  account  and 
convey  to  them  the  property,  so  held  in  trust ;  that  the  trusta 
had  been  aeknowleged  by  Richard  and  Mark^  in  letters 
and  accounts.  That  the  plaintiffs  were  willing  to  eonfinn 
all  the  sales  made  by  Richard  and  Mark^  not  confirmed  by 
Stephen  Steers,  in  his  life  time,  bnt  that  Richard  and  Mark 
ongbt  to  account  for  the  moneys,  and  assign  the  securities 
received  by  them.  That  Richard  Sieere  had  bftMigbt  a  suit 
at  law  against  the  plaintiff  Timothy  Steere,  on  bis  bond  fiMr 
540  dollars,  given  to  Richard  5^ere,  for  a  part  of  the  trast 
property  sold  and  conveyed  by  htm  to  Timothy  Sieere^  but 
that  the  plaintiff,  Timothy ,  cannot  plead  at  law,  the  various 
and  complicated  trusts  above  mentioned.  The  bill  prayed 
that  the  defendants,  Richard  and  Mark  Steere,  may  be  de* 
creed  te  account  to  the  plaintiffs  for  the  rents  and  profits  re- 
ceived by  them  on  the  lands  so  held  in  trust,  and  for  the 
moneys  and  securities  received  on  sales,  be.,  making  to 
them  all  just  allowances  for  Joans,  advances,  and  expenses; 
and  to  pay  over  the  balance  to  the  plaintiffs,  and  reconvey 
to  them  the  lands  so  held  in  trust  and  undisposed  of,  and  for 
general  relief,  and  for  an  injunction  against  the  suit  at  law. 
By  an  amendment  to  the  original  bill,  the  accounts  and  ht^ 
ters,  said  to  contain  an  acknowlegment  of  the  trust,  were 
set  forth  at  large  and  several  special  interrogations  added. 

The  defendants,  Richard  and  Mark  Steere,  in  their  an- 
staers,  the  whole  of  which  it  is  unnecessary  to  state,  denied 
the  trusts  alleged  in  the  bill,  or  any  agreement  whatever, 
td  advance  money,  and  to  purchase  and  hold  the  property 
in  trust,  or  any  conversation,  before  or  after  the  sale,  with 
Stephen  Steere^  relative  to  a  purchase  in  trust.  Richard 
Steere  admitted,  that  ^sel  Steete  informed  him  of  the  pte- 
ctrtion,  and  thai  it  was  the  wish  of  all  the  brothers  that  he 
ttsA  Mark  Steere  should  attend  the  sale  and  buy  in  thfcpro- 
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peny,  so  as  to  deprive  Stephen  Sieere  of  all  corttrol  over       18S0. 


Stkku 


ity  as  be  was  then  much  embarrasled.  They  admitted  that 
Stephen  Steere  acquiesced  in  the  sale,  under  the  idea  that  it  ^'"r^ 
would  be  better  for  the  defendanU^  Richard  and  Mark  Steere^  ^^'*"' 
to  have  the  land  than  strangers ;  that  it  might  have  been 
tbe  hope  and  expectation  of  Stephen  Steere^  and  bis  cbil« 
dreo,  that  Richard  and  Mark  Steere^  would  give  a  share  of 
tbe  property  tonbem.  That  Richard  and  Mark  Steere  had 
often  advanced  large  sums  of  money  to  Stuphm  Stetn^  to 
save  his  stock,  &c.,  and  permitted  him  to  reside  on  part  of 
the  estate.  That  the  defendant,  Rxchari  Steere^  may  have 
promised  tbe  plaintiffs  to  distribute  part  of  the  real  estate 
andoog  them,  and  may  have  said  and  written  things  for  that 
purpose ;  and  had  made  gifts 'of  land  and  money  with  that 
view ;  but  they  denied  that  these  acts  of  kindness  amounted 
to  a  trust  That  pursuant  to  an  agreement  between  Rich' 
ard  and  Mark  Sieere,  Timothy  and  Stephen  Steere,  jun.f 
of  January,  1814,  by  which  Richard  Steere  agreed  to  con- 
vey to  Mark  Steere,  and  Timothy  Steere^  each,  land  to  the 
value  of  1,000  dollars,  he  conveyed  43  acres  to  StepAen 
SteerCj  jun.,  33  acres  to  Mark  Steere,  and  38  acres  to 
TVmotAy  Steere,  and  that  he  took  the  bond  of  Timothy 
Steere,  for  540  dollars,  being  the  excess  in  the  value  of  the 
land  conveyed  to  him,  over  and  above  the  1,000  dollars. 
That  these  deeds  were  gratuitous.  That  by  that  agree* 
memt  he  was  to  convey  the  residue  of  the  land  to  Timothy 
Steere  and  Mark  Steere,  who  were  to  sell  the  same,  and  pay 
the  defendant  his  expenses  and  advances ;  but  owing  to  the 
failure  of  Mark  Steere,  the  agreement  was  only  in  part  car- 
ried into  effect.  But  he  denied  that  any  of  these  gifts  and 
conveyances  were  made,  with  the  understanding  or  belief, 
that  be  was  bound  as  trustee  to  Stephen  Steere.  The  de- 
fendants, Richard  and  Mark,  admitted  the  account  of  the 
28th  of  January,  1809,  but  denied  that  it  was  made  up  and 
presented  by  them  as  trustees;  that  the  account  of  tbe 
estate  was  on  loose  papers,  prior  to  1809,  and  tbe  account 


GASES  IN  CHANCERY. 
1820.       was  made  oul  from  those  papers,  which  are  now  mislaid,  or 


10  the  possession  of  the  plaiotiflfs.    That  the  name  of  S/e- 
T.         phm  Steere  was  used  in  the  account  to  distinguish  the  estate 


Stbbbs. 


from  the  other  estate  of  Richard  and  Mark^  and  that  the 
name  of  Stephem  Steere  was  used  as  a  debtor,  because  the 
estate  was  looked  upon  as  a  family  patrimony,  in  which, 
from  the  gratuities  of  Richard  Steere^  they  eipected  to  share. 
That  Mark  Steere^  at  that  time,,  proposed  to  release  bis 
share,  on  being  paid  his  advances,  be.,  and  the  account  was 
made  up  to  ascertain  the  consideration  to  be  paid  to  Mark 
SteerCf  which  was  found  to  amount  to  3,901  dollars  and  80 
cents,  which  Richard  Steere  paid  to  Mark  Steere.  That 
Richard  Steere  then  made  an  estimate  of  what  further  ad- 
vances he  had  made,  and  in  the  same  form,  using  the  naipe 
of  Stephen  Steere  as  a  debtor,  and  Richard  Steere  as  credi- 
tor, for  the  sake  of  convenience.  That  the  account  was 
made  out  for  the  satisfaction  of  the  plaintiffs  and  the  family, 
and  to  show  that  any  further  demands  on  him  were  unrea- 
sonable. That  the  account  was  retained  by  him  as  a  pri- 
vate memorandum,  until  February^  1814,  and  to  assist  in 
the  gratuitous  disposition  of  the  property  among  the  family. 
That  in  January^  1814,  an  agreement  by  parol  was  enter- 
ed into  between  Richard  Steere^  Mark  Steere^  and  the  plain- 
tiffs, of  which  a  memorandum  was  reduced  to  writing  by 
James  BirdsaU,  and  which  was  acceded  to  by  Richard 
Steere^  on  the  ground  that  it  would  be  satisfactory ;  and  to 
facilitate  it,  and  not  as  trustee,  he  wrote  the  letter  mentioned 
in  the  amended  bill,  to  Mark  Steere^  dated  February  12th^ 
1814,  containing  the  account,  be.,  of  January  28th,  1809, 
but  he  denied  that  the  letter  was  written  at  the  request  of 
StejJten  Steercy  or  as  trustee.  That  in  1815  Stephen  Steere 
was  nearly  eighty  years  old,  and  was  induced  by  the 
plaintiffs,  his  younger  children,  to  make  his  will  in  their 
favour,  to  the  exclusion  of  his  eight  other  children  then 
living. 
One  of  the  accounts  of  the  28th  o(  January ^  1809,  referred 


Sruwi. 
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to  in  the  bill,  made  Stephen  Steere  debtor  to  Mark  Steere^      1820. 
for  fais  bond  dated   September  3d,  1803,  and  the  interest     ^^C!^ 
thereon  at  8  per  cent  and  for  varioas  sums  advanced,  and      ^  v. 
for  expenses   of  two  journeys    to  Chenango^  the   whole  .^ 
amoontiDg  to  3,901  dollars  and  80  cents.     The  other  ac- 
count was  against  Stephen  Steere^  as  debtor  to  Richard 
Steere^  containing    different  charges  for   sums  advanced, 
among  which  were  the  expenses  of  several  journeys  to  CAe- 
nangOj  and  at  the  foot  were  added  various  charges  for  ad- 
vances, under  subsequent  dates,  among  which  was  one  of 
1,000  dollars,  towards  a  mortgage  to  Glover ^  the  whole 
amount  being  3,016  dollars  and  66  cents.    In  a  letter  from 
Richard  to  Mark  Steere^  dated   Smithjiddj  February  19tb, 
1814,  the  former  writes,  as  follows :  "  I  herewith  present  you 
with  the  amount  of  my  account*  against  the  estate  of  Ste- 
phen  Steerey  as  follows  :  Richard  and  Mark  Steere's  account 
against  Stephen  Steere,  as  appears  by  the  original  account, 
and  your  casting  up  to  28th  of  Jl/ay,  1810,  amounts  to 
7,840  dollars,  and  46  cents,  four  years  interest,  3.126  dollars 
16  cents,  the  O/orer  debt  when  settled,  in  March,  1813,  and 
costs,  2,600  dollars,  and  interest  thereon,  286  dollars."  Cer^  ' 
tain  credits  were  also  stated,  among  which  was  500  dollars, 
on  a  sale  of  land  to    Ounn,  and  for  the  Unadilla  Farm, 
6,000  dollars,  leaving  a  balance  of  6,085  dollars  and  62 
cents  doe  Richard  Steere.  A  note  of  the  sums  due  for  lands 
sold  was  subjoined,  amounting  to  6,720  dollars.     The  let- 
ter continued  as  follows :    ^*  So  that  you  will  see  by  this 
statement,  that  you  will  pay  me  and  retain  1 10  acres  on  the 
south  side  of  the  way,  to  pay  you  and  Stephen,  and  the  re- 
mainder divide.    I  think  yon  may  do  as  well,  or  nearly  as    . 
well,  as  above  stated.    I  send  the  original  account,  for  the 
satis&ction  of  Stephen  and  Timothy,  together  with  a  paper, 
on  which  yon  have  heretofore  cast  it,  both  of  which  papers 
I  wish  you  to  keep,  as  they  may  hereafter  be  wanted.     The 
old  account  had  been  agreed  to  by  father."    In  a  letter, 
dated   Smithfield,    October   19th,   1806,    Richard    Steere 
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laSO.  wftlef  to  Asd  SteerCf  as  foUovrs :  "  I  wish  yoa  to  airist 
lather  in  every  possible  way  in  acquiriog  a  good  dtle  to  hii 
land  from  Ohver^  and  likewise  to  get  fVkUe^s  lease  on  the 
Unadilla  Farm  settled,  as  there  is  a  prospect  of  sdling  that 
this  falL"-^^  If  in  case  we  sell  it,  I  don't  know  bnt  it  will 
be  necessary  for  father  to  come  down  and  take  a  quit  claim 
from  us,  and  give  a  warrantee  deed,  bat  if  we  trade,  I  will 
write  you  further  on  this  subject ;  at  any  rate,  I  wish  to  have 
it  clear  of  WhUe^s  lease,  but,  as  it  seems  some  fatality  at- 
tends all  father's  business,  I  am  not  in  much  expectation  of 
its  being  soon  done." — ^^  It  is  particulariy  necessary  for 
father  to  attend  to  this  business,  as  we  are  called  upon  for 
the  money  advanced,  and  shall  be  under  the  disagreeable 
necessity  of  selling  other  land,  in  order  to  reimburse  our* 
selves,  and  which  father  and  the  fiunily  would  choose  to 
keep  in  preference  to  the  Vhadiila  Farm.  I  am  particularly 
unfortunate  in  all  my  dealings  with  father  ;  for  at  the  time 
we  were  up  last  year,  a  little  before  which  I  understood  by 
him,  that  his  object  in  redeeming  his  land  was  on  account 
of  its  going  to  the  family,  and  not  to  strangers ;  1  inferred 
from  that,  if  in  case  it  came  into  our  hands,  he  would  cfsr- 
tainly^bave  no  objectioBS  to  our  deeding  a  part  to  his 
children ;  under  those  circumstances,  I  assisted  in  raising 
the  money,  with  a  promise  to  many  of  the  family,  that  it 
should  not  go  out  of  my  hands  without  their  having  a 
part,  which  I  believe  you  will  very  well  recollect.  Now,  it 
'  seems,  I  must  either  break  my  promise  with  my  brethren, 
or  incur  the  heavy  displeasure  of  my  father.  I  must  con- 
fess that  the  situation  of  the  Olover  Lot^  lying  so  long, 
when  the  probability  of  its' going  to  strangers  was  so  great, 
with  the  averseness  to  deeding  to  his  sons,  does  not*  in  my 
opinion,  square  with  his  conversation  last  year,  above  writ- 
ten.'^— ^^  If  there  is  any  compromise^  that  can  take  place 
between  father  and  my  brothers,  whether  in  lands  or  any 
otherwise,  so  that  I  may  escape  the  heavy  sin  of  a  breach 
of  promise,  I  shall  with  all  cheerfulness  acquiese  in  it ;  but. 
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hfttrnwrny^.  Jane  woaU  eipect  to  be  incladed:'*    In  ao*      18201 
other  letter,  dated  SmUl^udd^  Mb  of  My,  1807,  JUekard 


Srjums 
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writes  to  bis  brother  Jhely  as  follows :  ^*  Father  wishes  very  ▼. 

modi  for  Mark  and  I  to  reconvey  back  all  the  land  in 
yoor  eooDty,  in  oar  purchases,  except  the  UnadUla  Farmf 
wllkih  we  eanoot  at  this  time  comply  with.  As  there  seems 
td  be  a  wtiingness  on-  Markka  part  to  reconvey,  whenever 
be  is  paid,  il  makes  it  hard,  on  my  part,  to  perform  my 
engagements  with  my  brethren,  and  give  father  satisfaction. 
Be  appears  to-  be  willing  to  give  Stephen  and  Timothy  m 
1,000  dollars  each,  Jane  500  dollars,  and  defray  Stnum's 
expenses  at  Doctor  Bdlawt.  Timothf  is  willing  to  take  his, 
and  I  wish  yoa  to  use  your  influence  with  Stephen  to  con* 
seat  to  trfie  his,  or  agree  w4th  flitbee  some  other  way,  for 
really,  I  wish  the  matter  setdsd*'' 

In>a  letter,  dated  Smitf^iald^  8tfa  of  Auguttj  1809,  froea 
Hiekmrd  Sii^re,  ioSuphen,  Atel^  and  Timothy  Steere,  after 
mmdooing  the  loss  of  a  vessel  and  cargo  belonging  to 
Mark,  and  that  all  his  property  was  attached,  auA  that  be, 
JBieMard,  was  left  bound  with  him  for  a  large  amoont,  with" 
out  security,  unless  he  could  be  secured  in  Chenango  county, 
Jlidbwd  adds :  '*  I  Uerewidi  send  a  deed  from  Mark  to  me, 
last  winter,  which  I  hope  you  will  lose  no  time  in  bavikigp 
acknowleged  and  recorded.  Tou  will  see  the  necessity  of 
Ibif ;  for  otherwise,  Jtfar&  hofais  more  than  treble  the  land 
wUch  is  jusdy  due  to  faim,  wbicb  is  wholly  lost  to  bis 
AnoHy,  if  bia  creditors  here  should  atteeh  it,  before  my 
^eed  should  be  recorded.  The  deed  or  deeds  made  to 
Mirk  and  V  of  the  Goh  aod  GUwer  Lote  from  Anel^ 
now  hi  the  hands  of  Skfphm,  mnst  be  given  up  or  destroy* 
ed,  and  a  deed  or  deeds  made  to  me,  at  the  same  prices, 
wlndi  last  mnst  be  recorded." — ^  I  wish  his  creditors  to 
have  all  his  property,  bot  to  have  the  other  property,  which 
he  holds  to.  a  large  amount  for  security,  torn  from  the 
fiunily,  would  be  distressing  indeed.''    Severri  witnesses 


to  Cases  in  chancery. 

1820.       w«re  examined  bo  both  sides,  the  material  part  of  whose 
^"^^^^^^^     tcstimoDy  is  stated  id  the  opinioo  of  the  CoarL 

The  cause  came  on  to  be  heard  this  day. 


V. 

Stubs. 


SepL  u.,  Henry^  for  the  plaintifis,  contended,   1.  That  the  deed- 

of  the  10th  of  August,  1805,  from  the  sheriff  to  Richard 
and  Mark  Steere^  was  not  a  valid  conveyance ;  the  descrip- 
tion of  the  lands  conveyed  being  too  vagne  and  uncertain. 
(1  Johns.  CaseSf  287.  2  Caines'  Rep.  66.  11  Johns.  Rep, 
373.     13JoAn«.  Aep.  551.     \^  Johns.  Rep.  12^) 

2.  That  if  that  deed  was  valid ;  yet  Richard  and  Mark 
Steers  purchased  and  held  the  lands  in  trust  for  Stephen 
Steert,  their  father,  after  payment  and  satisfaction  of  their 
advances,  costs,  and  expenses.  That  this  trust  was  clearly 
demonstrated  by  the  written  evidence  in  the  case.  He  cited 
Forsier  v.  Hale^  3  Ves^,  jun.,  696.  707,  708.  710.  Taw- 
ney  v.  Cromther,  3  Bra.  C.  C.  318.  O'Uare  v.  OWeil, 
Bro.  P.  C.  227.  Forsier  v.  Hde,  5  Vesey,  308,  309, 310. 
315.  RoberU  an  iVaiub,  102.  1  Johns.  Ch.  Rep.  303.  501. 
Green  v.  Stephens,  17  Vesey,  74. 

The  parol  evidence  as  to  the  trust,  he  contended,  ought 
to  be  rejected. 

Van  Buren,  contra,  insisted,  1.  That  no  trust  had  been 
established  by  the  written  evidence ;  and  that  if  the  parol 
evidence  was  admitted,  it  clearly  destroyed  the  alleged 
trust.    He  cited  12  Vtsey,  67.     5  Vesey,  308. 

2.  That  the  plaintiffs  had  adequate  relief  at  law,  as  to 
the  property,  the  title  to  which  had  not  been  confirmcld  by 
their  ancestor ;  and  admitting  that  there  was  a  balance  due 
to  them  from  the  lands,  the  sale  of  which  had  been  confirm- 
ed by  their  father,  the  plaintiffs  were  not  entitled  to  it,  as 
It  had  not  been  devised  to  them.  6  Term  Rep.  610.  Cow" 
per,  660,  661.     Doug.  759. 

3.  That  the  surplus  arising  from  the  sales  so  confirmed 
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by  Uie  £itber  of  the  plaintifis,  being  personal  property,  the       Jgao. 
bill  sboald  have  been  filed  by  the  executor,  or  those  en* 
titled  under  the  statute  of  distributions; 
The  cause  stood  over  for  consideration  to  this  day. 


Th^  Chancellob.  The  bill  charges  that  the  purchase  by  October  zd: 
the  defendants,  Richard  and  Mirk  Steere,  at  the  sheriff's  sale, 
on  the  16th  of  dvgmt^  1805,  was  in  trust  for  the  plains 
tiff's  testator,  and  those  defendants  are  called  upon  to  ac- 
count to  the  plaintifis,  as  devisees^  for  the  rents  and  profits, 
and  for  the  proceeds  of  that  part  of  the  lands  which  have 
since  been  conveyed  to  others,  and  to  reconvey  to  the  plain* 
tiffs  that  part  of  the  lands  which  they  still  retain. 

It  is  intimated  in  the  bill,  and  it  was  made  a  point  at  the 
hearing  by  the  counsel  for  the  plaintiffs,  that  the  sherifi^s  sale 
was  void,  and  that  the  deed  in  pursuance  of  it  was  invalid, 
for  want  of  designation  and  description  of  the  lands  sold. 
If  this  were  so,  then  the  plaintiffs,  as  devisees  of  Stephen 
Steere,  the  original  owner,  in  August^  1805,  would  have  their 
fit  and  adequate  remedy  at  law,  for  the  lands  now  sought  by 
the  bill.  In  respect  to  any  claim  for,  the  proceeds  oif 
the  estate,  1  apprehend  the  executor  of  Stephen  Steere  ought 
to  have  been  a  party  to  the  bill ;  for  these  proceeds  in  the 
bands  of  the  defendants  were  personal  property,  and  if  they 
were  bequeathed  at  all  to  the  plaintiffs  by  the  will,  (which 
cannot  very  readily  be  admitted,)  the  executor  is  the  proper 
person  to  call  the  defendants  to  account,  and  to  distribute  the 
personal  estate  under  the  directions  of  the  will. 

But  I  shall  not  dwell  upon  this  difficulty  in  the  case,  but 
proceed  at  once  to  the  examination  of  the  question  on  which 
the  whole  foundation  of  the  bill  rests,  viz.  is  there  a  trust 
sufficiently  manifested  in  writing,  to  be  recognized  and  en- 
forced in  this  Court  ? 

To  take  the  case  out  of  the  statute  of  frauds,  the  trust 
must  appear  in  writing,  under  the  hand  of  the  party  to  be 
charged,  with  absolute  certainty  as  to  its  nature  and  terms. 
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1890.      before  tht  Coort  cu  mdertake  tocxeoate  It.    Tfe  voids  of 

^"^"^"^^     ihe  staliiie  offnuuls  wte,  ^'  That  aU  dcdoration  or  cveoiiooi 

▼.  of  trusts  or  confidenoes,  of  any  knds,  4oc.  sbaH  be  ananfart* 

_  ed  and  proved  by  tome  writing,  rigoed  by  the  party  who  iS| 

or  shall  be  by  law  eoabh^d  to  declare  soch  tmst,  or  by  hie 

last  will  in  writiog,  or  eke  they  shall  be  otteriy  void,  and  of 

none  effect^    A  trust  need  not  be  created  by  writing,  bat  it 

must  be  manifested  and  proved  by  wriUng ;  and  the  doetciaa 

in  ForsUr  v.  HaU^  (3  f^esey,  696.)  is  that  the  nature  of  ite 

trust;  and  the  terms  and  conditions  of  it,  must  sufficiently  ap* 

pear,  so  that  the  Court  may  not  be  called  upon  to  execalt 

the  trust  in  a  manner  different  from  that  intended. 

In  this  case,  the  testator,  Stephen  Steere^  at  the  age  of  se- 
venty, was  much  in  debt  and  embarrassed ;  and  among  other 
debts  there  was  a  judgment  against  him,  amounting  with  in* 
terest  and  costt,  to  1 ,400  dollars.  He  was  utterly  unable  to 
satisfy  it,  and  his  lands  in  the  county  of  Chenango  were  ad- 
vertised for  sale  on  execution.  He  had  eleven  children,  at  the 
time,  and  the  defendanu,  Richard  and  Mark  Sieere^  (who 
were  two  of  them,)  attended  the  sale  and  purchased  the  pro- 
perty for  1 ,600  dollars,  and  advanced  the  money  out  of  their 
own  funds,  and  took  the  sheriflTs  deeds  in  their  own  names. 
This  was  in  Augmt^  180£,  and  it  appears  to  have  been  a  fair 
purchase  at  public  auction.  The  natural  consequence  of 
such  a  transaction  is,  that  these  two  sons  would  not  be  incli- 
ned to  speculate  upon  their  aged  father's  misfortunes,  and 
make  a  profitable  bargain  to  themselves,  to  the  injury  of  him 
and  his  other  children.  Consideratious  arising  from  the  ties 
of  blood  and  the  dictates  of  family  afiection,  would  ordina- 
.  rily  lead  such  a  purchaser  to  offer  to  restore  the  property, 
on  being  reimbursed  his  advances  and  indemnified  for  his 
trouble,  or  else  to  engage  that  all  the  profits  of  the  purchase 
ahould  be  applied  justly,  and  equitably,  to  the  common  bene- 
fit of  the  family  Bqt  intentions  and  intimations  of  that 
kind  cannot  well  be  considered  as  amounting  to  a  clear  and 
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dbdme  tnm,  vUcfa  aCioiiit  of  «qiiiqr  wUl  reeognwe  and      1820. 
eafiwce^  wilets  :th«  Jedara^on  or  it  ke  qoite  f)a8itm  and 


leee ftmaiall  mmlrngBky^    PaiTOto  wfll  atoally  aiake  dcda«         ▼• 
Mfooftand  ospmsiaMitioiis  «f  boldii^  ihor  fNrapcriy  for  *^' 

Ibeir  driUmi,  bata  ttchokal  inist  woaM  m(  eatUjr  be  de* 
daced  firooi  them,  uofeft  itiej  ware  contaiiMd  ia  a  ImI  will 
and  iestaaeat  aMde  aa  pmpose  to  diafMMe  of  the  estate*  It 
voald  be  iojarioua  u»  that  fireedOM  of  iatereoone^  aad  to  tbe 
pperatko  of  those  kind  and  geaerous  aieetiont,  which  ought 
10  be  cherished  in  dw  csrde  of  the  dMiesdc  conaeiions,  to 
mke  saeh  dedacdoas  from  loose  and  general  eipressions, 
in  a  coafidential  conrespoodeace  between  one  member  of  a 
family  and  another,  and  to  give  them  the  force  and  rigoar 
of  legal  afaVgatsoBS.  It  o^ght  also  to  be  remembered,  ia 
respect  Se  tbe  obligations  restddag  from  fiusily  conBezion« 
ai^tbeeflect  to  be  giren  to  them  in  coarU  of  jastice,  that 
tbe  duty  of  benevolence,  to  borrow  an  expression  of  Lord 
Karnes^  is  moch  more  linAed  than  the  virtdt.  Sanguimt 
eonjimcHo  bemv^lmtia  devincil  homineg  ei  eariiuie* 

The  first  item  of  testimony  from  whence  the  plaintiffir 
midertake  ta  show  the  trust,  is  a  letter  from  the  defendant, 
Richard  Steert^  to  Asel  Steere^  dated  October  19th,  1806| 
upwards  of  one  year  after  the  purchase  under  the  sheriff's 
sale.  This  letter  is  not  addressed  to  the  testator,  whom  the 
bill  alleges  to  have  been  the  ce^^tit  que  trust j  and  in  that  re- 
spect  it  differs  essentially  from  the  evidence  from  which  a 
trust  was  deduced,  in  the  cases  of  O^Hare  v.  CfKeiiy  (2  Brom 
P.  C.  39.)  and  Forster  v.  Hale.  (3  Vesetf,  696.)  It  is  ad- 
dressed to  a  stranger  to  tbe  alleged  trust,  though  a  brother 
of  the  defendant,  and  it  was  evidently  a  letter  on  private  and 
confidential  business.  The  letters  in  the  other  cases  were 
addressed  to  tbe  ce^fia  que  trusty  and  there  was  then  a  rea- 
sonable ground  of  inference,  (which  is  wanted  in  this  case,) 
th^t  the  writer  of  the  letter  itUended  to  jpve  a  manifestation 
tr  evidence  of  the  trust    This  same  Asel  S^eere  declares,  ia 
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1820.  bis  answer,  that  the  UDderstandiog  betveea  him  aod  the  de** 
fendantSi  Richard  and  Mark  SUerey  was,  that  the  land  was 
not  to  be  reconveyed  to  the  testator  after  the  repayment  of 
the  money  advanced  and  their  expenses  and  trouble,  bat  that 
the  surplus  should  be  held  for  the  testator  and  his  wife,  and 
the  seven  children  then  residing  in  Chenango  county. 

This  letter  corresponds  with  the  general  view  of  the  case, 
as  given  by  Astl  Steere,  in  his  answer,  and  shows  evidently 
that  Richard  Stttrt  considered  himself  as  holding  tlte  land, 
in  the  first  place,  for  his  reimbursement,  and  then,  under 
some  general  and  vague  promise,  to  distribute  the  surplus 
among  his  brathren  of  the  family.  He  says,  be  inferred 
that  to  be  his  father's  wishes,  even  before  he  purchased,  and 
that  the  land  should  go  *'  to  the  family,  and  not  to  strangers. ' 
He  says,  therefore,  he  made  ^*a  promise  to  many  of  the 
family,  that  h  (the  land)  should  not  go  out  of  his  iyfus 
without  their  having  a  part,"  and  that  he  was  not  willing 
to  '^  break  his  promise  with  his  brethren." 

The  next  letter  addressed  to  Astl  Steere,  is  dated  Juiy  9th, 
1807,  in  which  he  says,  his  father  '^  wished  him  and  his  bro- 
ther Mark  to  reconvey  back  all  the  land  except  the  Una' 
dilla  purchase.''  This,  he  said,  he  could  not  then  do,  be- 
cause he  could  not  *' perform  his  engagements  with  his 
brethren  and  give  bis  father  satisfaction. ''  The  third  letter 
of  this  defendant  is  dated  jittgusi  8(b,  1809,  and  is  address- 
ed to  three  of  his  brothers,  of  whom  the  plaintiff  Timothy 
is  one,  and  is  material  only  for  the  idea  which  prevails 
through  all  the  letters,  that  he  and  his  brother  Mark  held 
the  property  for  their  security  and  for  *'  the  family." 

There  is  not,  therefore,  in  either  of  these  three  letters, 
any  sufficient  manifestation  and  evidence  of  the  specific 
trust  charged  in  the  bill.  The  trust  charged  is  in  favour  of 
Stephen  Sleere^  the  testator,  but  the  trust  vaguely  intimated 
in  these  letters  is  one  in  favour  of  the  family  at  large  of 
Stephen  Steere  ;  and  admitting  a  trust  to  have  been  duly 
manifested  in  favour  of  the  children  of  Stephen  Steere^  (and 
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this  18  an  admission  which  the  evidence  does  not  demand,  ]820. 
for  the  sng^stions  and  intimations  in  the  letters  are  too 
indefinite  and  loose  to  be  the  foundation  of  a  bill  for  spe* 
cKc  execution,)  yet  the  bill,  calls  upon  the  Court  to  sup-  ^ 
port  the  will  of  the  testator,  and  to  *'  execute  the  trust  in  a 
manner  very  different  from  that  intended."  Tbb,  Lord 
Ahardey  admits,  cannot  be  done. 

The  strongest  evidence  in  favour  of  the  trust  charged, 
is  contained  in  the  letter  from  the  defendant,  Richard  Steere^ 
to  bb  brother,  the  defendant,  Mark  Sture^  dated  Fehrtmry 
12th,  1814,  inclosing  the  account  of  these  two  defendants 
against  Stephen  Sieere,  of  the  date  of  January  28th,  1809. 

In  that  account,  Stephen  Steere  is  charged  as  a  debtor, 
with  payments  by  /2.  and  M.  to  the  sheriff,  at  the  time  of  the 
]^chase  by  them  in  Augtut^  1805,  and  with  some  expenses  in 
relation  to  that  business,  and  he  is  likewise  credited  with 
the  sale  of  part  of  the  lands  held  under  the  sheriff's  deed. 
He  says  in  the  letter  that  the  original  account  was  sent  ^^  for 
the  satisfaction  of  Stephen  and  Timothy  Steerey^  and  that 
« the  old  account  bad  been  agreed  to  by  father." 

The  defendants,  in  their  answer,  admit,  that  the  account  of 
1809  was  once,  and  only  once,  shown  to  Stephen  Steere^  and 
then  casually,  and  that  it  was  made  up  with  the  intent  to  show 
how  expensive  the  estate  had  been  to  them,  and  what  advan- 
ces had  been  made,  and  that  it  was  made  up  from  loose  pa- 
pers now  mislaid,  or  in  possession  of  the  plaintiffs,  and  that 
the  name  of  Stephen  Steere  was  used  as  a  debtor  for  con- 
venience, and  to  distinguish  the  real  estate  derived  from  tlie 
sheriff's  deed  from  the  other  estate  of  the  defendants,  and 
because  the  estate  was  looked  upon  as  a  family  patrimony^ 
in  which  the  family  expected  to  share.  Tbey  aver  in  their 
answer,  that  the  account  was  made  out  for  the  satisfaction 
of  the  plaintiffs  and  the  family,  and  to  show  that  further 
demands  were  unreasonable^  and  that  the  account  of  1809 
was  retained  by  them,  as  a  private  memorandum,  until 
February,  1814,  and  that  additions  were  made  te  it  from 
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1820.      time  to  time,  to  atsbt  in  tht  grataitoas  difptritiow  ef  ll» 
properly  aaoDg  the  fimiljr. 

These  explaaatioiis  were  given  in  anewer  to  iaterrogatoriei 
specially  pointed  to  tiiofle  acoewita,  and  by  whicb  they 
were  rehired  to  answer^  *<  whether  the  said  aoeoaoie  weft 
not  made  out  in  the  asual  form  of  acooonts.** 

It  appears  to  me  that  the  explanation  is  consistent  witb 
the  proof  applicable  to  those*  accoontSi  and  with  (he  general 
complexicm  of  the  entire  transactions  of  the  estatew 

James  Birdsall^  a  witness,  states  that  in  Jamiary^  1914, 
the  defendants,  Richard  Sieere  and  JIferA  Sieere^  enter* 
ed  into  a  parol  agreement  in  relation  to  the  lands  «o 
purchased  at  the  sheriff'k  sate^  with  their  brothers^  Siepken 
^cre,joB.,  and  the  piaintifi;  T«mo%  Steere,  Thetsubt 
stance  of  the  agreement  was  reduced  to  writing;  at  the 
time,  by  the  witness,  at  the  request  of  the  parties  to  it^  and 
was  approved  of  by  them.  That  agreement  was^  consider- 
ed as  a  final  setdement  of  all  questions  and  claims  in  respect 
to  that  property,  and  it  provided  for  a  distribution  of  what 
remained  of  the  estate,  among  certain  of  the  children.  The 
memorandum  begins  whh  tiiese  words :  **  Riehard  Sieere 
will  stato bis  accountto  JIforA:,  iSff^en,  and  Timaiky  SHerey^ 
and  here  we  have  the  origin  of  the  pubKcattoa  of  the  ac^ 
count  proddced  by  the  plaintifis  as  evidence  of  the  trust* 
^f  he  account  was  sent  to  Mark  Steere^  in  the  letter  of  Rick' 
ard  Steere^  of  the  12th  of  February ^  1814,  and  now  wo 
can  understand  the  meaning  of  that  paragraph  in  the  tetter, 
in  which  he  says,  *'  I  send  the  original  account  for  the  satis- 
Action  of  Stepken  and  Timothy  ;'*  and  also  the  foree  of 
another  paragraph  in  which  it  is  said,  *^  so  yon  will  see  by 
my  statement  that  you  will  pay  me  and  retain  1 10  acres  on 
the  south  side  of  the  way,  to  pay  you  and  Stephen,  and  ike 
remainder  to  divideJ^ 

This  account  and  letter  could  not  have  been  intended  av 
a  manifestation  or  declaration  of  a  trust  in  favour  of  the 
testator.  The  manner  in  which  it  arose,  and  was  transmit* 
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fed,  and  die  cootents  of  die  letter,  are  pretty  satisfactory       1820. 
proof^  that  the  explanation  given  of  the  account  in  the  an- 
swer is  the  jnst  and  troe  explanadon,  and  the  only  one  of 
which  the  whole  transaction  is  susceptible.    The  way  in 
which  these  accounts  came  to  the  knowledge  and  possession 
of  the  plaintiffs,  was  by  taking   copies  of  the  originals 
while  in  the  hands  of  the  defendant  Mark  Steercj  and  there 
was  never  any  free  and  voluntary  delivery  for  the  purpose 
to  which  they  have  beeu  applied.    The  only  part  of  the 
letter  which  shows  that  the  defeudauts  considered   them- 
selves as  acting  in  the  purchase  and  management  of  the 
estate,  as  trustees  for  their  father,  the  testator,  is  the  expres- 
sion that  ''  the  old  account  had  been  agreed  to  by  father.'^ 
This  probably  referred  to  the  account  of  1809 ;  and  (hough 
a  loose  paragraph,  it  would  be  difficult  to  understand  it  in 
any  other  sense  than  as  an  admission  of  the  trust  sought  af-* 
ter,  if  it  was  not  accompanied  with  other  paragraphs  in  the 
same  letter  absolutely  inconsistent  with  that  fact.    The  ac<- 
connt  was  sent  only  for  the  satisfaction  of  the  two  sons,  (of 
whom  the  plaintiff  Timoihy  was  one,)  and  in  pursuance  of 
'  an  agreement  to  distribute  the  surplus  property  among  the 
children.    The  letter  says,  that  after  Markka  and  Stephen'^s 
debts  were  satisfied,  ike  remainder  mas  to  be  divided.    The 
whole  letter  most  be  taken  together,  and  one  expression 
checked  and  balanced  by  another.    And  when  we  take 
into  consideration  the  manner  in  which  that  real  estate  had 
been  dealt  witti  by  these  two  defendanu,  for  ten  years  to- 
gether, under  tlie  eye,  and  with  the  approbation  of  their 
iather,  the  notion  of  any  other  trust  than  that  founded  upon 
brotherly  good  will,  spontaneous  promises,  and  gratuitous 
acts  ef  benevolence  {o  the  fiimily  at  large,  including  their 
father  and  all  bis  other  children,  is  utterly  inadmissible. 
We  have  conveyances  from  the  defendants  of  parts  of  the 
estate  between  1809  and  1815,  to  strangers,  for  a  valuable 
consideration,  and  to  several  of  the  children,  as  gifts,  and 
Vol.  V.  3 
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1820.  all  these  acts  confirmed  by  the  testator.  The  agreement  or 
1814  was  partly  execoted  by  the  defendants,  and  the  several 
voluntary  transfers  to  the  children,  to  the  amount  of  5,000 
^  dollars  in  value,  are  decisive  proofs,  that  the  defendants 
have  acted  according  to  their  original  suggestions  and  in- 
tentions of  applying  the  surplus  property,  after  their  indem- 
nity, to  the  benefit  of  the  family.  The  idea  of  a  technical 
trust  binding  in  equity  in  favour  of  the  father,  was  never 
beard  of  in  the  family,  or  put  forward  by  any  branch  of  it, 
until  after  the  two  plaintiffs,  Thomas  and  Timothif  Steere, 
had  obtained  from  Mark  Sttere  copies  of  the  accounts 
above  referred  to.  I  cannot  easily  reconcile  this  claim 
with  good  faith,  after  the  agreement  of  1814,  and  the  extent 
to  which  it  had  been  carried  into  execution  by  the  defend- 
ants Richard  and  Mark.  It  also  strikes  me,  considering 
the  manner  in  which  the  purchase  had  been  received  and 
treated  by*  the  family  of  the  testator,  from  the  time  it  was 
made,  down  to  the  testator's  death,  and  the  many  gifts  and 
conveyances  which  the  family  have  been  content  to  receive 
at  the  hands  of  the  defendants,  that  to  enforce  a  strict  trust 
with  all  the  legal  responsibilities  attached  to  it,  according 
to  the  doctrine  of  the  bill,  would  be  extremely  unjust  and 
oppressive. 

A  question  has  been  raised,  whether  the  parol  evidence 
given  in  the  case  be  admissible,  to  contradict  the  inference 
drawn  by  the  plaintiffs  from  the  accounts  and  the  letters. 
If  the  written  proof  was  clear  and  positive,  it  could  not  be 
rebutted  by  parol  proof;  but  considering  the  loose  and  am- 
biguous nature  of  it,  I  am  inclined  to  think  the  parol  evi- 
dence is  competent  in  support  of  the  sheriff^s  deed,  and  to 
explain  the  obscurity  of  the  case,  by  showing  what  was  the 
understanding  of  all  the  parties  concerned.  In  Forster  ,v« 
HaUj  parol  proof  was  received,  and  taken  into  considera- 
tion by  the  Master  of  the  Rolls,  in  forming  his  opinion ;  and 
in  Redington  v.  Redington^  (3  Ridgeway^s  Cases  in  the  Irish 
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ParlidnufUy    182-)    parol  evideoce    was  held,  by  Lbrd       18204 
Clarey  to  be  admissible  to  support  a  deed  in  the  name 
of  the  son,  bat  inadmissible  to  create  a  trast  against  it«i 
The  cases  of  LamplugK  v.  Lamphtgkj  and  of  Taylor  v. 
Taylor,  (I  P.  Wms.  1  IK  and  1  Atk.  386.)  were  referred  to 
by  the  Lord  Chancellor  of  Irtlandj  in  confirmation  of  this 
principle.    The  parol  proof  in  this  case  puts  an  end  to  all 
pretension  of  a  trust  in  favour  of  the  testator,  and  shows  that 
by  the  acknowledgment  of  the  testator  and  of  all  the  fami- 
ly, the  purchase  at  the  sheriff's  sale  was  absolute,  without 
any  trust  or  qualification  whatsoever,  and  that  none  was 
ever  heard  of,  or  suggested  in  the  family,  until  about  the 
time  that  the  testator  made  the  will,  giving  all  the  undis- 
posed part  of  the  estate  to  the  plaintiffs.    It  was  the  uniform 
aiid  universal  understanding  in  the  family,  for  ten  years,  that 
the  property  was  not  to  be  reconveyed  to  the  father,  but  was 
to  be  held,  in  the  first  place,  for  the  indemnity  of  tlie  two 
purchasers,  and  then,  it  was  submitted  to  their  discretion 
and  justice,  in  what  manner  and  mode,  and  to  what  extent, 
the  surplus  should  be  appropriated  to  the  wishes  and  wants 
of  the  family.    I  am  aware,  however,  of,  the  dangerous  na- 
ture of  such  proof,  and  should  not  willingly  rest  upon  it,  if 
it  did  not  appear  to  corroborate  the  reasonable  inferences  to 
be  drawn  from  the  written  testimony  in  the  case. 

I  do  not  perceive  any  ground  for  a  distinction  between 
the  case  of  the  estate  generally,  and  the  Coh  and  Olover 
lots«  If  any  trust  exists  as  to  them,  distinct  from  what  is 
attempted  to  be  established  as  to  the  rest  of  the  estate,  it  is  a 
trust  by  implication  or  operation  of  law,  and  such  a  trust 
cannot  be  made  out  but  by  showing  the  actual  payment  of 
the  money  by  the  cestui  que  trust,  or  an  actual  loan  by  him 
for  that  purpose ;  and  in  this  case  no  such  payment  or  loan 
is  pretended.  The  mere  charge  of  the  payment  to  the  third 
person  who  sets  up  the  trust  will  not  be  sufficient ;  and  ac- 
tual payment,  or  an  actual  loan  of  the  money  at  the  timsj 
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18901  tnd  not  subsequent  to  the  parcbase,  is  lodispeiisable.  (2 
Johoi.  Ch.  Rtp.  409.)  <^  If  you  merely  employ  a  man  by 
parol,'*  says  Mr.  Smgden^  ^  to  bay  an  estate  for  you,  although 
he  buy  it  accordingly,  yet  if  be  bold  himself  oat  as  the  real 
pnrcbaser,  and  no  part  of  the  purchase  money  was  paid  by 
you,  yon  cannot  compel  him  to  convey  the  estate  to  you,  be- 
cause that  woald  be  directly  in  the  teeth  of  the  statute  of 
frauds.'*  And  if  the  entry  in  the  account  communicated  to 
MarkSteere,  in  1814,  be  assented  to  as  evidence  in  writing 
of  a  tmst,  it  is  no  longer  the  case  of  a  resulting  trust,  but 
rests  precisely  upon  the  same  ground  with  the  general  trust 
set  np  by  the  bill,  and  must  partake  of  the  same  fate. 

I  am,  accordingly,  of  opinion,  that  the  bill  cannot  be  sus- 
tained, because, 

1.  The  plaintiffs,  upon  their  own  showing,  have  a  remedy 
at  law  for  the  land  possessed  by  the  defendant  Richard  Sitere^ 
inasmuch  as  neither  the  sale  nor  the  sheriff's  deed  contained 
any  description  or  location  of  the  land  sold. 

If,  however,  the  plaintiffs,  or  the  testator  under  whom  they 
bold,  may  be  considered  (and  I  thinliLhe  may  justly)  as  ha* 
ving  waived  that  objection,  and  as  having  affirmed  the  sale, 
by  repeated  acts,  then, 

2.  The  plaintiffs  have  not  made  out  a  trust  sufficiently 
clear  and  certain,  to  enable  this  Court  to  act  upon  it,  and  to 
tbke  the  case  oat  of  the  statute  of  frauds. 

Bill  dismissed  without  costs. 
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1820. 
CfuxisFU  and  otben,  ewecutors  ofGillespie,  against  Milucr.     ^^<'i'**m 

MlUSB. 


A  gift  for  life  of  a  chattel,  is  a  gift  of  the  nsufract  only,  except  as  to  such       ^ 
articles,  the  use  of  which  consists  in  the  consomption :  and  there 
ma/  be  a  limitation  orer  by  wiH,  of  a  chattd  interest,  afler  a  life  ea^ 
tate  therein. 

As  where  a  testator  deviaed  his  bouse  and  lot  to  his  wife,  aUo  all  his|Mr- 
mmai  property,  and  also  the  rents  and  profits  of  his  house  and  faixn  at 
JV*.,  for  her  support  during  her  natural  life ;  and  after  her  decease, 

'  gare  and  derised  the  same  to  his  brother  <S.,  in  fee,  chargeable  with 
certain  legacies :  Held,  that  (he  wife  took  theuMonlyof  thej?^Mfuil 
estate,  which  after  her  decease  wen^  to  S.y  tbetirother  of  the  testator. 

THE  biU  was  filed  by  the  plaintiffs,  as  executors  of  So-  OcioUr  f»ik. 
mud  OtUe$piej  (be  brother  and  residuar j  legatee  of  WilUam 
GillespU^  deceased,  against  the  defendant,  as  the  sinrviving 
cxeeator  of  WHHatn  G^llupU^  for  an  account  of  the  per- 
sonal estate,  Sec.  The  will  of  William  Gillespie  was  dated 
February  13^  1813 ;  and  the  material  parts  of  it  were  as  fol- 
lows :  ^  First,  I  give  and  bequeath  to  my  beloved  wife,  Mary 
GUUspitf  my  house  and  lot  in  Smith-street^  in  the  village  of 
Jfewburghp  Sec.  Also^  I  give  to  my  said  wife,  Mary  Gilles- 
pie^  all  my  personal  property  which  shall  remain,  after  pay- 
ing funeral  charges  and  other  expenses ;  also,  the  yearly  in- 
come, arising  by  rents  from  and  out  of  my  house  and  farm 
at  Jfeely  Tozon^  for  her  support  during  her  natural  life,  she 
making  no  waste  or  destruction  thereupon ;  and  after  her 
decease^  1  give  and  devise  the  same  to  my  brother  Samuel 
GiUespie,  and  to  his  heirs,  &:c.  enjoining  him  or  his  heirs,  in 
consideration  thereof,  to  pay  the  following  sum  or  sums  of 
money  as  legacies,''  specifying  the  particular  legacies. 

The  testator  made  his  wife  Mary  Gillespie^  his  brother 
Samuel  Gillespie,  and  the  defendant,  executors  of  his  will. 
The  widow,  and  the  two  other  executors  all  qualified ;  and 
the  widow  took  possession  of  the  personal  estate,  which  she 
assigned  and  delivered  to  the  defendant,  in  consideration 
hat  be  would  allow  her  a  certain  annuity  for  life.    She 
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1820.       died  soon  after,  and  the  defendant  cliamed  to  hold  the  pro- 
perty as  his  own. 

The  only  question  in  the  eanse  which  arose  on  the  con- 
struction of  the  will  of  WUHam  Gillespie  was,  whether  the 
widow  took  an  absolute  estate  in  the  personal  property,  or 
only  the  use  of  it  during  her  natural  life. 

JB.  Robinsofif  for  the  plaintiffs. 

J.  Radcliffi  for  the  defendant. 

The  Chancellor.  The  language  of  the  will  is  perfect- 
ly clear  and  definite.  The  respective  devises  and  bequests  ^ 
to  the  wife,  are  all  connected  by  the  word  aUo^  and 
subject  to  one  and  the  same  limitation.  The  testator  devi- 
ses to  her  his  house  and  lot  in  the  village  of  Ntwhurgh  ; 
aho^  all  his  personal  property,  also^  the  rents  and  profits  of 
his  house  and  farm  at  Ketly  Tmm  ;  and  after  her  decease^  he 
gives  and  devises  the  same  to  his  brother^  Samuel  QUlespie, 
in  fee^  chargeable  with  certain  legacies.  There  seems  to  be 
no  room  for  any  other  construction.  The  law  admits  of  a 
limitation  over  by  will  of  a  chattel  interest,  aAer  a  life  estate 
in  the  same.  A  gift  for  life  of  a  chattel,  is  a  gift  of  the  usu- 
fruct only,  and  the  only  exception  to  the  rule  seems  tobe 
in  the  case  of  such  articles  as  corn,  hay,  &c.  of  which  the 
use  consists  in  the  consumption.  (3  Preset/ ,  311.  3  Merivnle^ 
194,  195.)  When  the  defendant  accepted  of  an  assign- 
ment and  delivery  of  the  personal  estate  of  the  testator,  from 
the  widow,  he  accepted  it  with  knowledge  of  the  will,  for  he 
was  one  of  the  executors. 

I  shall,  accordingly,  direct  a  reference  to  a  master,  to  as- 
certain and  report  the  amount  of  the  personal  property  so 
assigned  to  the  defendant,  and  shall  decree  that  he  account 
for  the  same>  with  interest  from  the  death  of  the  widow,  for 
such  part  thereof  a^  may  have  been  converted  into  money, 
after  making  all  necessary  allowances  for  what  muy  have 
been  appropriated  by  the  defendant  for  her  support. 

Order  accordingly. 
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1820. 
HuiTTiKGTON  and  MuMFORD  against  Havens  and  others.      Hustihgtoit 

V. 

Havxh& 

A  general  recital  in  a  deed  does  not  conclude  a  party,  though  the  rcci-    . 

tal  of  a  particular  fact  may  estop  him. 
A  recital  cannot  control  the  plain  woidt  in  flie  granting  port  of  a  deed* 
As  where  a  deed  of  assignment  by  a.  debtor  in  trust  for  his  cieditoiv 
recited  that  the  debtor  was  desirous  to  conrey  his  property,  to  secure 
three  of  his  creditors  named,  in  full,  and  the  residue  for  the  benefit  of 
his  other  creditors ;  and  in  the  body  of  the  deed,  the  assignment  was 
expressed  to  be  in  trust,  tQ  pay  and  satisfy  those  three  creditors  and 
tiiree  others  named,  and  the  suiplus  to  be  dinded  among  his  other  cre- 
ditors: Heldf  that  the  three  creditors  named  in  the  recital  wei«oniy 
entitled  to  be  paid  rateably  with  the  other  three  creditors,  in  propor- 
tion to  their  demands,  out  of  the  proceeds  of  the  property  so  assigned. 

THE  bil],  dated  March  13,  1820,  stated,  tliat  on  the  16th  December  20. 
of  Junej  1819,  Frederick  Jenkins  and  Matthew  Jenkinshe' 
came  insolvent  That  the  plaintiffs  were  their  con&dential 
creditors  to  a  large  amount,  which  was  specified  ;  that  the 
defendants  also  claimed  to  be  confidential  creditors.  That 
Frederick  and  Matthew  Jenkins  being  desirous  first  to  pay 
their  confidential  creditors,  and  (hen  such  other  creditors  as 
should  come  in  and  accept  the  residue  in  satisfaction,  did, 
on  the  17th  June^  1819,  execute  and  deliver  to  the  three  de- 
fendants, P.  Havensj  /•  Lovett^  and  J.  C.  Coddington^  first 
named,  an  indenture  tripartite,  which  was  set  forth  in  the 
bill,  and  the  material  parts  of  which  are  stated  in  the  opi- 
nion delivered  by  the  Court.  That  it  was  the  original  in* 
teotion  of  the  parties  to  the  said  indenture,  that  the  plain- 
tiffs and  five  defendants  should  be  placed  on  an  equal  foot- 
ing, with  regard  to  the  payment  of  their  debts.  That  on 
the  1 9th  June,  1819,  for  the  purpose  of  further  securing  their 
confidential  creditors,  another  indenture  was  executed  be- 
tween Frederick  Jenkins  of  the  one  part,  and  the  three  de- 
fendants first  named  of  the  other  part,  reciting  the  former 
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1820.  iodenture,  and  that  the  graDton  were  desirous  of  secoriog 
to  the  plaiDtiffs  and  defeadaoto  a  full  iodemDity,  &c.  That 
these  indentures  were  executed  by  the  parties,  and  under 
them  the  three  defendanU  first  named  had  collected  debts, 
and  taken  possession  of  the  proper^  assigned,  and  convert- 
M  it  into  money :  that  the  three  defendanU  had  paid  the  de- 
fendant Coddingion  his  dividend  of  the  proceeds,  on  the 
principle  of  an  equal  distribution,  and  had,  in  various  let- 
ters, recognized  the  right  of  all  the  confidential  creditors 
named,  parties  to  the  suit,  to  come  in  and  receive  equal  di- 
vidends, according  to  their  respective  claims.  But  that  the 
three  defendants  first  named,  since,  and  now  pretend  that 
they  are  entitled  to  priority  of  payment,  and  that  the  plain- 
tifis  were  not  entided  to  payment,  until  the  four  first  de- 
Tendants  were  satisfied.  That  those  claims  are  sufficient 
to  absorb  all  the  property  assigned.  That  if  the  inden- 
tures will  bear  the  construction  set  up  by  the  defendants,  it 
has  originated  in  a  miitake^  which  ought  to  be  rectified ; 
Prayer  that  an  account  be  taken  of  the  real  and  personal 
estate  so  assigned,  and  of  the  proceeds  received  by  the  three 
first  named  defendants ;  that  the  same  be  paid  into  Court, 
or  some  proper  person  be  appointed  to  receive  the  same ; 
and  that  the  plaintifis  be  paid  out  of  the  same  their  just  de-- 
mands,  &c. 

The  defendants  having  put  in  their  answers,  proofs  were 
taken  in  the  cause,  and  several  witnesses  examined  for  both 
parties. 

O.  Griffin  add  S.  Jonesj  for  the  plaintifis.  They  cited 
1  Ridgeway's  P.  C.  384.  449.  46h  3.  Ch.  Cai.  lOU 
Shep.  TouchsU  tU.  Deeds.  2  Johm.  Ch.  Rep.  2S3.  How 
per,  319. 

Wells  and  T.  A.  Emmet,  contra.  They  cited  WiUesI' 
Rep.  9. 


Raitcm 
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Tn  CftAwonxoA.    TIm  point  In  controveTsy  in  thti       1030. 
case  !•,  whether  the  plmtifi  are  not  entitM,  uiider  the  as«    J!^'''^^^ 
ftigmneDtft  of  the  17th  aad  Idth  of  /tmc,  I8I99  to  an  eqnal      ^  y^ 
participation  with  die  defendants^  in  the  proceeds  of  the  as^ 
iignments* 

On  a  carefnl  perusal  of  the  deeds,  and  of  the  proof  which 
has  been  famished  in  the  caase,  I  cannot  entertain  a  doubi; 
either  as  to  the  true  construction  of  the  deeds,  or  as  to  the 
real  intention  of  the  parties  to  them,  even  if  that  intention 
was  to  be  deduced  from  testinony  dihors  the  deeds. 

The  indenture  of  the  17th  of  7iin«,  1819,  was  between  J^a* 
derick  and  Matihen  Jenkun^  of  the  first  part,  the  creditors 
mentioned  in  the  schedule  B,  anneied  tcr  the  deed,  and  who 
should  become  parties  to  the  deed,  by  signing  and  sealing 
the  same,  upon  the  terms  and  within  the  time  mentioned 
therein^  of  the  second  part,  and  the  defendants,  Havem^  Lo^ 
vetij  and  /.  J.  Coddingtan^  of  the  tUrd  part.  The  recitals 
to  this  deed  stated,  that  Frtderick  and  Matthtm  J%nkin$  had 
fiakd,  and  that  they  were  **  liklebted  to  the  parties  of  the 
second  part,  in  considerable  sums,  and  in  large  snms  to  the 
parlies  of  the  third  part''  *'  And  they  were  willing  and 
desirous  to  convey  their  property,  (designated  in  the  sche^ 
dule  A,  annexed,)  in  trost,  to  secure  the  parties  of  the  tbinl 
part,  to  die  foil  amount  of  their  demands  and  responsibili- 
ties, and  to  divide  the  residue  or  surplus  for  the  benefit  of 
the  parties  as  afterwards  expressed.^''  The  deed  then  grants, 
convejTs,  and  assigns,  to  the  parties  of  the  third  part,  the 
property  in  schedule  A,  in  trust,  to  sell  the  same  and  convert 
it  into  money,  and  collect  the  debts,  and  then,  after  deduct- 
ing all  necessary  expenses,  be.  '^  to  pay  to  Philetm  Haven$^ 
James  Lovettj  X  ^  J.  Coddingtcn^  Gurdon  S.  Mumfbrd^ 
Benjamin  Huniingtonf  and  Richard  Lambert^  such  sums  of 
money  as  the  said  parties  of  the  first  part  may  owe  to  them 
respectively,  or  as  may  be  necessary  to  indemnify  them,  or 
dther  of  them,  against  any  responsibilities  or  amumptions 
Vol.  V.  4 
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1830.  wimtBoever,  wbkh  either  of  them  have  made,  or  come  un- 
der for,  or  00  accoont  of  the  said  parties  of  the  first  part.'' 
The  deed  then  proceeds,  **  aad  in  the  third  place,  upon  the 
further  trust  out  of  the  surplus  or  remainder  of  the  said 
moneys,  to  make  division  thereof  among  the  other  credi* 
tors  of  the  said  parties  of  the  first  part,  who  shall  execute 
the  deed  within  the  time,  &c.  equally  in  proportion  to  their 
debu,"  be. 

This  deed  was  signed  and  sealed  not  only  by  the  grant- 
ors, but  by  all  the  defendants,  CKept  Joteph  Coddingtarij 
and  also  by  the  plaintifis. 

After  so  clear  a  manifestation  of  the  specific  trusts,  and 
of  the  preference  given  to  the  parties  to  this  suit,  6y  nanUf 
over  the  general  creditors,  and  of  the  equality  which  is  pre- 
served  between  these  paities,  there  seems  to  be  no  room  for 
the  presumption  set  up  by  the  defendants,  that  they  are  io 
be  paid  to  the  full  amount  of  their  demands,  in  preference 
to  the  plaintifis,  and  in  exclusion  of  the  plaintifis,  if  the  trust 
property  should  prove,  as  it  has  proved,  to  be  insufficient 
A  general  recital  in  a  deed  will  not  conclude  a  party,  though 
a  recital  of  a  particular  fact  may  estop.  {Co.  lAtt.  3d2.  6* 
RolL  Ahr.  p.  872.  WiLUi^  Rep.  9.)  The  recital  in  this 
deed  is  general  and  loose,  and  by  no  means  to  be  consider- 
ed  as  necessarily  repugnant  to  the  granting  part  and  to  the 
declared  trusts.  If  the  plaintifis  were  to  be  excluded  from 
the  benefit  of  the  clause  giving  to  them  and  the  defendants 
a  priority  to  the  general  creditors,  they  would  be  excluded 
altogether  from  the  provisions  of  the  deed,  as  to  the  surplus, 
for  that  was  to  be  divided  rateably  *^  among  the  other  cre- 
ditors," which  plainly  excluded  those  which  had  been  named* 
The  plaintifis  are  put  upon  an  equality  with  the  defendants, 
and  there  is  no  distinction  made,  or  which  can  be  deduced 
from  the  trust,  or  declared  in  their  favour.  If  the  recital  in 
the  deed  be  in  any  respect  repugnant  to  this  equity,  as  be- 
tween the  parties  to  this  suit,  it  cannot  be  permitted  to  con- 
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trol  the  operation  of  the  deed.    This  is  a  well  setded  rule  of      18S0. 
coostraction,  and  there  never  was  a  case  in  which  a  recital 
controlled  the  plain  words  of  the  granting  part  of  a  deed* 

In  BathMd  MontagtuU  ca$e,  (3  Ch.  Cas.  101.)  Lord  Ch. 
J.  HoU  very  fully  declares  this  rule :  "  This  deed/'  says 
he,  ^  doth  say  it  was  made  and  intended  to  confirm  the  will| 
and  yet  makes  several  recitals  and  limitations  contrary  to  it 
Why,  suppose  it  were,  that  it  did  recite  the  will  truly,  and 
said  the  will  disposed  of  the  estate  so  and  so,  and  then  adds, 
that  it  was  made  to  confirm  the  will,  but  yet  disposeth  of 
the  estate  quite  otherwise  than  the  will  doth,  shall  this  avoid 
the  deed  in  equity,  or  make  it  to  have  another  consideration 
than  it  else  would  have  f  The  reciting  part  of  a  deed  is 
not  at  all  a  necessary  part  either  in  law  or  equity.  It  may 
be  made  use  of  to  explain  a  doubt  of  the  intention  or  mean- 
ing of  the  parties,  but  it  hath  no  effect  of  operation*  But 
when  it  comes  to  limit  the  estate,  there  the  deed  is  to  have 
its  effect  according  to  what  limitations  are  therein  set  forth.^ 

It  is  to  be  observed,  that  Lord  Holt  spoke  in  this  manner 
while  sitting  in  Chancery,  and  the  Lord  Keeper  affirmed 
what  he  said,  and  observed,  that  '*  recitals  in  a  deed  are  not 
made  the  measure  of  the  limitations  in.  it.'' 

The  defendants,  by  becoming  parties  to  this  deed,  (and 
they  admit  they  did  about  the  day  of  the  date  of  it,)  are 
presumed  to  have  read  it,  and  to  have  acceded  to  the  terms 
of  it ;  and  there  is  a  remarkable  circumstance  appearing  up- 
on the  face  of  the  deed,  that  must  have  fixed  their  attention. 
The  name  of  the  plaintiff  Mumfard  is  interlined  in  that  part 
of  the  deed  in  which  he  is  declared  to  be  one  of  the  cestui 
gue  trusts  to  be  first  paid,  and  this  interlineation  is  duly  no- 
ticed by  the  subscribing  witness.  The  defendants  have 
therefore  emphatically  recognized  the  deed,  according  to  its 
obvious  and  legal  operation,  and  admitted  the  plaintiffs  to 
.be  equal  sharers  with  them  in  the  privilege  conferred.  If 
there  was  any  agreement  between  them  and  the  grantors, 
that  they  were  to  be  exclusively  preferred,  the  plaintiffs  were 
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189a  no  ptrdM  to  tlNit  agreement,  ud  are  not  to  be  a&cted  in 
tbeir  tigbu  by  a  oranfaction  mter  ak^t.  But  there  it  no 
evideoee  of  any  raeh  agreeivent,  and  tbe  defendants  afipear- 
.  ed  always  to  have  admitted  the  equal  righu  of  the  plaintiffs, 
until  they  reoetved  the  advice  of  counsel  as  to  tbe  effect  of 
tbe  reeitah 

The  defendants  admit,  that  the  second  deed  of  assignment 
to  the  defendants,  Havtn$^  Loveti^  and  J.  /•  Coddington, 
was  eiecoted  on  the  19th  of  Jtiite,  1819,  '*for  the  purpose 
of  further  securing  tbe  persons  therein  named  as  confidential 
creditors.'*  And  this  assignment  refers  to  the  former  one, 
and  recites  that  F.  Jenkins  was  ^  desirous  to  secure  to  the 
said  Philetus  Havens,  James  Lovett,  tbe  firm  of/.  ^  J.  Cod" 
dington^  Gurdon  5.  Mumford^  Benjamin  Huntington,  and 
flichard  Lambert^  a  full  indemnity  against  any  payments 
which  they,  or  either  of  them,  may  be  subjected  to,  by  rea- 
son of  debts  owing,  or  responsibilities  assumed,  by  them, 
pr  either  of  them,  for  or  on  account  of  F.  Jenkins  and  Mat* 
ihew  Jenkins^  in  case  the  property  and  estate  assigned  by 
the  said  indenture  should  be  insufficient  for  that  purpose.'' 
This  second  deed,  taken  in  connexion  with  the  other,  shows, 
demonstrably,  its  meaning  and  intention  to  have  been  con- 
formably to  the  construction  which  has  been  given  to  it* 
And  if  we  resort  to  the  evidence  which  has  been  produced 
dehors  the  deeds,  it  is  proved  most  decidedly  by  the  testi- 
mony of  Frederick  Jenkins,  and  of  Lawrence,  who  drew  the 
former  deed,  that  the  intention,  in  the  view  and  understand- 
ing of  all  the  parties  to  it,  was  to  place  the  plaintiffs  on  the 
same  equality  with  the  defendants,  and  that  they  were  to  be 
equally  entitled  to  be  preferred  as  confidential  creditors* 

I  shall  accordingly  declare  that  they  are  entitled  to  re- 
ceive from  the  defendants,  who  were  the  trustees  in  the 
dieeds,  their  equal  and  rateable  proportions  with  the  defend-* 
ants  of  the  property  assigned,  and  that  a  reference  be  had 
to  take  and  state  an  account  of  the  estate  assigned,  and  of 
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the  proGtids  wbicb  b«v«  or  wgbt  Iwve  cdme  lo  Ibe  hMdi       18S0* 
of  the  tnitlMti  and  afttr  ramking  all  Jost  allowaiices>  that 


tiie  anooot  of  (be  divideoda  raleaUy  due  to  tho  plaiatiA,  ▼. 

and  arinng  from  the  bakiaca  to  be  ascertained,  be  stated.  ^  ^ 


Decree  accordiogly. 


Chesterhan  against  G.  and  W.  Gabdner. 

A  party  has  no  remedy  in  this  Court  on  the  mere  jground  of  a  failure       «/. 
of  title,  if  he  has  taken  no  covenants  to  secure  the  title,  and  there 
is  no  fraud  in  the  case. 

Where  the  defendants  G.  and  JT.,  the  one  hy  the  purchate  of  a  mort- 
ga^,  and  the  ether  by  the  purchase  of  the  equity  of  redemptioa, 
became  possessed  of  the  whole  estate,  and  leased  it  to  the  plaintiff 
fbr  a  term  of  years,  and  G.  afterwards  assigned  the  mortgage  with 
notice  of  the  term :  Heldy  that  the  assignment  was  not  a  fraud  on  the 
plaintiff;  and  thou^  the  property  was  afterwards  sold  on  a  bill  for 
a  foreclosure  filed  by  the  assignee,  and  the  term  thereby  merged  in 
the  inheritance,  yet  as  the  plaintiff  himself  became  the  purchaser 
at  the  sale  under  the  decree,  he  thereby  waived  all  right,  if  any  he 
bad,  to  leHef,  for  the  damages  he  may  have  wistained  by  the  loss  of 
bis  term. 

T%b  fkaad,  insech  cases,  which  wiU entitle  a  party  to  reUef,  isa  fraud       \ 
atthe  time  of  the  execution  of  the  deed  or  lease  to  the  plaintiff,  and 
not  frand  in  a  subsequent  and  distinct  transaction. 

The  possession  of  a  tenant  is  notice  to  a  purchaser  of  the  reversion, 
of  the  actual  interest  of  the  tenant,  and  of  the  extent  of  that  inter- 
est ;  and  the  puit^haser  is  bound  to  admit  every  claim  of  the  tenant 
which  be  could  enforce  against  the  vendor. 

BILL,  filed  October  12tb|  1819,  slated,  that  on  the  2d  of  Ab».  i4iA,and 
/tffy,  1817,  the  defendants,  for  the  consideration  of  3,000     ^'  ^^'^' 
dollars  paid  to  then,  leased  to  the  plaintiff  %  konse  and  lot, 


GAUDnR. 
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in  the  City  of  ^fezo'Yorkf  for  the  term  of  oiiie  yeftra,  from 
the  l8t  of  May.  1817.    The  lease  contained  a  covenanC  on 
▼.  the  part  of  the  defendants,  for  quiet  enjoyment  dunng  the 

term.  At  the  time  the  lease  was  eiecnted,  the  defendant 
W.  6.  was  the  assignee  of  a  mortgage  on  the  premises, 
which  was  then  unknown  to  the  plaintiff;  and  G.  G.  had 
purchased  the  equity  of  redemption  of  the  premises  under  a 
sale  thereof,  on  execution ;  so  that  the  title  thereby  became 
united  in  the  two  defendants.  That,  afterwards,  during  the 
term,  in  October^  1818,  W.  6.,  to  injure  and  defraud  the 
plaintiff,  assigned  the  mortgage  to  Ji.  WtUa^  who  on  the 
13th  of  March^  1819,  filed  a  bill  to  foreclose  the  equity  of 
redemption,  and  obtained  a  decree  in  this  Court  for  the  sale 
of  the  premises ;  and  upon  such  sale  the  plaintiff  became  the 
purchaser.  That  the  premises  so  sold  contained  twenty 
feet  of  additional  ground.  That  before  this  foreclosure, 
the  plaintiff  had  expended  3,000  dollars,  in  improvements 
on  the  premises,  whiMi  sum,  as  Well  as  the  3,000  dollars 
paid  for  the  lease  is  now  lost  by  such  foreclosure  and  sale ; 
and  that  the  plaintiff  cannot  recover  any  part  thereof  at 
law,  on  the  covenant  for  quiet  enjoyment,  contained  in  the 
lease.  That  the  defendant  W.  G.  ought  to  have  assigned 
the  mortgage  subject  to  the  lease,  or  secured  the  lease,  so 
that  the  plaintiff  could  not  be  deprived  of  the  benefit  of  it; 
or  the  defendant  G.  G.  ought  to  have  redeemed  the  premi-^ 
ses,  or  the  defendants  together  should  have  protected  the 
plaintiff  from  the  loss  he  has  sustained,  by  the  mortgage, 
and  the  foreclosure  and  sale  under  it,  by  which  the  lease 
was  wholly  extinguished.  Pnn/er,  that  the  defendants  may 
come  to  an  account  with  the  plaintiff  concerning  the  losses 
lie  has  sustained,  by  being  deprived  of  the  benefit  of  his 
lease,  and  be  compelled  to  pay  to  him  his  damages,  be. 

The  defendants,  in  their  answer,  denied  that  the  mort* 
gage  was  unknown  to  the  plaintiff;  or  that  it  was  assigned 
to  injure  the  plaintiff;  but  that  the  same  was  assigned  to 
WellSf  with  notice  to  him  of  the  lease  to  the  plaintitid  That 
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the  defendants  had  a  right  to  tfell  their  respective  interests  1820.  ^ 
in  the  mortgaged  premises,  and  that  the  sale  coald  not  im-  J""^^^^^ 
pair  the  term  of  the  plaintiff;  and  they  averred  that  the  y. 

plaintiff  had  sustained  no  loss.  That  the  plaintiff  attended  ^ 
the  sale  nnder  the  decree  of  foreclosure^  and  endeavoared 
to  depreciate  the  title  of  6.  6.,  stating  that  there  was  a 
daim  of  dower,  and  giving  notice  of  his  term  for  nine  years, 
and  declaring  that  it  would  remain  good ;  and  so  the  plain- 
tiff thereby  purchased  for  several  thousand  dollars  less  than 
Ibe  price  at  which  the  premises  would  otherwise  have  sold ; 
and  has,  therefore,  forfeited  all  right,  if  any  he  had,  against 
the  defendants. 

The  cause  having  been  pnt  at  issue,  witnesses  were  ex- 
amined on  both  sides.  The  material  parts  of  the  evidence 
are  stated  in  the  opinion  of  the  Chancellor. 

Thft  cause  was  brought  to  a  hearing  on  the  14th  of 
JfovenAer  last 

JVi^llis^  6x  the  plaintiff 

H.  W.  Warner  J  for  the  defendants. 

The  Chancsijuor.  There  is  no  sufficient  ground  dis- 
closed in  this  case  for  the  hUerfereooe  of  the  Court. 

The  defendants  leased  a  house  and  lot,  in  the  City  of 
JfewYarkj  to  the  {daintiff,  for  nine  years,  for  the  sum  of  3,000 
dollars,  whiefa  was  paid.  The  lease  contained  a  covenant 
on  the  part  of  the  defendants  for  quiet  enjoyment  during 
the  term.  At  the  date  of  the  lease  the  defendant  tV.  G. 
was  assignee  of  a  mortgage  upon  the  premises,  and  the  de- 
fendant jG.  6.  was  assignee  of  the  equity  of  redemption, 
and  between  them  both  united  the  title.  Pending  the  lease, 
the  defendant  fF.  G.  assigned  the  mortgage  to  JV.  Welh^ 
who  filed  a  bill  to  foreclose  the  equity  of  redemption,  and 
there  was  a  decree  of  foreclosure  and  sale,  and  the  plaintiff 
became  the  purchaser,  and  merged  his  term  in  the  fee- 
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I8SK1  1*  There  being  no  actoal  evicdon  or  oaster,  the  plaintiff 

has  DO  remedy  at  kw,  nnder  big  covenant  for  qoiet  cigoy- 
BKOt  The  case  of  Waldran  v.  JH'Carfyy  (3  Jokm.  R^. 
471«)  is  in  point  Nor  can  be  have  any  remedy  in  this 
Court,  on  the  mere  ground  of  a  failure  of  title^  if  lie  has 
talfcen  DO  covenants  to  secure  tlie  title,  and  there  be  do 
fraud  in  the  case,  l^he  cases  to  this  point  were  reCnrred  to 
in  AilMft  V.  Allen,  (3  Johns.  Ch.  Rep.  522,  593.)  and 
tbey  appear  to  be  very  clear  and  eiplicit.  Whether  there 
be  any  implied  covenanU  in  the  lease  which  are  not  so  in^ 
consistent  wiih  the  express  covenant  for  quiet  enjoymenty 
bnt  that  they  may  exist  notwithstanding  the  express  cove- 
nant, I  have  not  thought  it  necessary  even  to  examine,  for 
whatever  remedy  for  damages  exists  under  covenanti,  ex«> 
press  or  implied,  belongs  to  a  Court  of  law,  and  not  to 
this  Comrt  The  only  relief  here  on  the  groond  of  the 
&ilore  of  title,  is  fraud :  Though  fraud  be  charged  in  the 
bill,  it  is  denied  in  the  answer,  and  there  is  no  positive 
proof  of  it,  and  it  is  left  to  be  infiirred,  if  inferred  at  all, 
from  the  simple  fact  that  the  defendant  ff.  6.  did  after- 
wards assign  the  mortgage  to  WeUs^  and  that  WelU  fore- 
closed the  equity  of  redemption  of  G.  fP.,  who  was  onwill- 
Big  or  unabk  to  redeem.  But  I  do  not  think  that  the  mere 
assignment  of  the  mortgage  by  fl^  O.  to  WelU^  was,  of 
itself,  an  act  of  fraud  upon  the  plaintift  He  avers,  in  his 
answer,  that  IVelU  took  an  assignment  of  the  mortgage 
with  notice  of  the  lease,  and  that  fact  of  notice  is  sufB^ 
ciently  in  prooC  IVells  testifies,  that  ^*  he  understood  from 
the  defendant  W.  O.  that  the  premises  were  leased  to  the 
plaindfls,  and  that  they  were  leased  either  by  the  defendant 
IV»  G.^  or  by  hin^  and  his  father,  O.  O^  jointly,"  and  prior 
to  tbe  assignment  of  the  mortgage  to  Wdh,  he  was  with 
bis  partner  authorised  by  the  defendants  to  receive  the  rents 
from  the  plaintiffs ;  and  the  rent  payable  on  the  Ist  otM^ty, 
1817,  was  received  by  Us  partner  on  the  5th  of  that  month, 
and  a  receipt  in  the  partnership  name  given.    After  this,  it 
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lay  not  in  the  moath  of  WelU,  to  deny  notice  of  the  tern       1830. 
when  he  became  an  assignee  of  the  mortgage ;  and  certainly  ^^^^^^ 
Iraad  cannot  be  imputed  to  the  defendant  W.  <?.,  by  the  v 

act  of  assignment.  It  is,  besides,  a  rule  of  equity  that  the  ^*°**^ 
possession  of  a  tenant  is  notice  to  a  purchaser  of  the  rever^ 
sion,  of  the  actual  interest  of  the  tenant  and  of  the  whole 
«itent  of  that  mterest,  and  he  is  bound  to  admit  every  claim 
which  could  be  enforced  against  the  vendor.  {DanieU  v* 
DavUanj  16  Vesetf^  249.) 

There  is  as  litde  colour  ibr  the  inference  of  fraud,  in  the 
defendant  G.  G.,  in  sufiering  the  equity  of  redemption  to 
be  foreclosed.  It  is  not  to  be  supposed  that  because  be  was 
unable  to  redeem  a  mortgage,  and  because  he  had  no  just 
defence  to  make  to  the  bill  of  foreclosure,  that  he  thereby 
meditated  fraud  in  feet  upon  the  plaintiff.  But  the  fraud 
which,  in  these  cases,  is  to  afford  relief,  means  fraud  at  the 
time  of  the  execution  of  the  deed  or  lease:  The  cases  do 
not  refer  to  subsequent  and  distinct  transactions,  which  do 
not  afiect  or  impair  the  good  faith  which  was  felt  and  in- 
tended, when  the  deed  was  executed. 

2.  The  plaintiff,  by  becoming  the  purchaser  at  the  roas- 
ter's sale,  and  merging  his  term  in  the  inheritance,  has  de- 
prived himself  of  all  remedy  for  any  alleged  failure  of  title, 
ibr  it  has  become  impossible  to  ascertain  the  damages  which 
be  claims.  It  is  in  proof  that  the  plaintiff  was  very  busy 
at  the  sale,  throwing  doubts  and  difficulties  over  the  title, 
and  that  he  intimated,  that  ^*  whoever  bought  the  premises 
most  expect  to  take  subject  to  his  lease."  The  master  says, 
that  the  lot  was  sold  by  him  free  of  all  incumbrances,  and 
not  subjea  to  any  right  of  the  plaintiff.  This  was  no 
doubt  the  formal  declaration  and  intention  of  the  master; 
but  have  we  not  jost  reason  to  believe,  that  the  plaintiff's 
suggestions  and  pretensions  did  lessen  the  bids,  and  that 
he  is  now  enjoying,  in  a  greater  or  less  degree,  the  benefit  of 
bis  lease,  and  the  value  of  hb  own  previous  improvements.^ 
I  have  no  doubt  of  the  fact ;  and  that  if  he  was  now  to  be 
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1820.       paid  for  bb  improvements,  and  for  the  valoe  of  the  lease, 
^*^2^^^^     as  be  contends  for,  be  woold  be  receiving  from  tbe  defend- 
V.  ants   an  uoconscientions   remuneration.      If  the   plaintiff 

meant  to  rely  upon  his  covenant,  and  to  seek  indemnity 
from  the  defendanU,  he  should  not  have  voluntarily  specu^ 
lated  at  the  sale,  and  mingled  his  term  and  the  inheriunce 
together,  and  thereby  rendered  it  impossible  for  us  to  tell  what 
damages,  if  any,  be  has  sustained.  How  do  we  know  that 
be  would  have  been  evicted,  when  Wells  purchased  with 
notice  of  bis  term,  and  when  every  purchaser  at  tbe  mas- 
ter's sale,  according  to  the  doctrine  already  referred  to, 
would  have  taken  subject  to  tbe  like  notice  and  when  as  a 
matter  of  fact  his  lease  was  publicly  known  ?  Every  assignee 
of  a  mortgagee  with  notice  of  his  leases,  is  bound  in  equity 
by  those  leases  equally  with  him ;  and  there  can  be  no  doubt 
that.  fVelli  could  not  have  evicted  the  plaintiff  under  his 
assignment  of  the  mortgage.  He  was  as  much  bound  after 
purchasing  with  notice  of  the  lease,  as  the  lessor  himself. 
He  could  not  have  disturbed  the  plaintiff,  and  if  be  bad  be-„ 
come  the  purchaser  at  the  master's  sale,  he  would  have  been 
equally  bound.  The  plaintiff  elected  to  purchase  himself, 
and  certainly  with  notice  of  his  own  lease,  and  with  his  own 
declaration  that  the  purchase  was  subject  to  it.  He  comes 
therefore  into  this  Court  without  any  colour  of  equity  to  ask 
for  indemnity  for  the  loss  of  his  lease.  He  purchases, 
through  the  means  of  the  decree,  from  Welli  tbe  assignee 
of  fV.  G.y  and  thus  the  plaintiff  may  be  said  to  have  volun- 
tarily accepted  and  paid  for  a  release,  of  the  inheritance 
derived  from  bu  own  lessor.  And  can  be  now  come  upon 
the  lessor  for  damages  for  that  sale  ?  By  becoming,  a  party 
to  the  sale,  be  has  waived  all  right  and  title  to  relief. 

On  either  of  these  two  grounds,  therefore,  I  conclude  that 
the  bill  ought  to  be  dismissed. 

Bill  dismissed  without  costs* 
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1821. 

BuBNET  and  others  against  Djbnniston  and  others. 

Where  a  subsequent  judgment  or  mortgage  creditor  offera4o  redeem, 
the  mortgagee  cannot  tack  a  debt  due  to  him  from  the  mortgagor, 
secured  by  another  mortgage,  on  different  property,  nor  any  other 
debt  which  is  not  a  charge  upon  the  premises  sought  to  be  redeem- 
ed, and  of  which  such  subsequent  judgment  or  mortgage  creditor 
was  not  bound  to  take  notice. 

Where  a  mortgagee  takes  a  release  of  the  equity  of  redemption  from 
the  mortgagor,  by  a  deed  containing  a  full  consideration,  and  with  full 
corenants,  the  mortgage  debt  is  considered  as  merged  in  the  estate, 
and  satisfied  by  the  purchase,  unless  there  be  rery  precise  proof  to 
the  contrary ;  and  more  especially  where  no  claim  is  set  up  for  more 
than  six  years  after  the  purchase. 

Where  a  subsequent  judgment  or  mortgage  creditor  tenders  to  a  mort^ 
gagee  the  full  amount  of  the  debt  and  interest,  due  on  a  prior  morU 
gage,  with  his  costs  and  charges,  which  he  refuses  to  accept,  unless 
another  debt  due  to  him  from  the  mortgagor,  not  chaiged  on  the  pre- 

.  mises,  is  also  paid;  but  proceed,  to  sell  the  land,  under  the /K>wer  of 
•ale  contsined  in  the  mortgage,  such  sale  is  irregular  and  void. 

Where  the  oAMfitseiiMnl  of  sale  of  mortgaged  premises,  under  a  power, 
states  a  &lse  assertion,  as  that  the  premises  are  to  be  sold  for  default 
ti  three  mortgages,  when  they  were  only  two^  the  third  being  on  other 
land,  by  which  the  public  might  be  misled,  or  purchasers  deterred 
from  bidding,  the  sale  will  be  irregular  and  void. 

So,  if  nojpfaeeof  sale  is  designated  in  the  adFertisement,  or  if  the  mort- 
gagor was  not  twenty-fire  years  of  age  when  he  executed  the  mort- 
gage, asale  under  the  power  will  create  no  bar  to  the  equi^  of  re- 
demption under  the  statute. 

Where  J.  S.  devised  lands  to  B.  fi>r  life,  remainder  to  C.  in  fee,  but  if 
he  died  without  an  heir^  then  to  D,  in  fee :  Held,  that  the  devise  oyer 
eoold  not  take  effect  as  an  executory  devise,  but  created  an  estate 
tail,  which,  by  the  statute,  was  turned  into  a  fee  simple  absolute. 

THE  bill,  filed  13th  of  January,  1 81 3,  by  Robert  B.  Bur-  Odober^d, 
net^  Samuel  Finley,  John  MLean,  and  John  MCloughry,         and* 

stated,  that  John  MCloughry,  one  of  the  plaintiffs,  being  '^^'^^^^^ 
seised  in  fee  of  a  remainder  in  fee  of  a  lot  of  land,  of  which' 
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Itmi  bis  father  wa»teDaDt  for  life,  zX  Little  Briton^  in  Mew'Wind* 
sor^  containing  70  acres,  on  the  15th  of  March^  1796,  exe^ 
cated  a  mortgage  to  Gewrgt  Dennhton^  to.  secure  the  pay- 
ment of  187  dollars  and  50  cents,  and  on  the  15  th  of  Ju/y, 
1801,  another  mortgage  to  the  same  person  of  the  same 
land,  to  secure  the  payment  of  the  farther  sum  of  125  dol- 
lars ;.  and  which  were  the  only  mortgages  ever  executed  by 
bim  of  the  premises.  The  plaintiffs  first  named  purchased 
a  judgment  docketed  prior  to  the  3d  of  October ^  1801, 
against  John  M^C,  for  68  dollars  and  73  cents,  who  daly 
assigned  the  same  to  them.  The  assignees  of  the  judgment, 
who  had  performed  services,  and  advanced  money  to  John 
M^Cj  soon  after  the  assignment,  agreed  with  him  that  be 
should  convey  the  land  in  fee  to  them,  and  that  they  should 
hold  the  vame  in  trust,  to  pay  iheanelves  for  their  services 
and  advances  made,  and  for  such  farther  advances  as  might 
be  made,  with  interest }  and  that  they  should  redeem  or  pur- 
chase the  said  two  mortgages,  and  reconvey  the  premises  to 
him,  on  being  reimbursed  all  such  demands  and  advances, 
with  interest,  fac.  That  in  pursuance  of  this  agreement, 
J.  MC.  conveyed  the  premises  to  them,  the  said  three  plain- 
tiffs, in  trust,  and  subject  to  the  mortgages.  Sec.  That  the 
father  of  J.  JIf  C.  died  in  March^  1802,  and  the  farm  be- 
cane  vested  in  the  said  three  plaiatiffs.  in  trust,  ^c.  That 
the  mortgagee  having  advertised  the  land  for  sale,  on  de- 
fault of  payment,  under  the  power  contained  in  this  mort- 
gage, and  a  certain  other  mortgage  mentioned  in  the  ad- 
vertisement, but  to  which  the  plaintifis  allege  the  land  was 
not  subject,  the  three  plaintifis  first  named,  with  the  advice 
of  JIf 'C,  offered  O.  D.  to  pay  the  mortgages  upon  the  said 
land,  and  requested  an  assignment  of  the  mortgages  to  them. 
That  on  the  11  tb  of  March,  1803;  before  the  day  fixed  for 
the  sale,  the  three  plaintiffi  first  named,  tendered  to  G.  D. 
tbe  sum  of  434  dollars  and  20  ceou,  being  the  amount  due 
on  tbe  two  mor^;ages,  with  interest  and  costs,  and  charges ; 
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and  that  he  then  bad  oo^ee  that  the  three  plaintiffi  were  pos*        1821 » 
sessed  of  the  eqaitj  of  redemption,  as  assignees  by  deed, 
and  of  the  judgment ;  but  that  6.  Z>.  refill  to  accept  the 
money  and  assign  the  mortgages,  pretendmg  that  a  certain 
other  mortgage,  dated  37th  ofMovemter^  1792,  given  to  him 
by  J.  SPC.y  to  secmre  62  dollars  and  50  cents,  and  a  book 
debt  doe  to  him  by  Mary  M^C.j  grandmother  of  the  plain- 
tiff, were  charges  on  the  land ;  and  that  he  was  not  bound 
to  submit  to  a  redemption  of  the  premises,  until  those  de- 
mands were  also  paid.     The  plaintifls  charged  that  the  third 
mortgagee  was  on  eleven  acres  of  land  in  a  ditferent  place, 
and  had  never  been  made  a  charge  upon  the  lands  first 
above  mentioned ;  and  had  been  satisfied  by  a  release  fVom 
JVC.  the  plamtifi*,  X^G.  D.  6f  the  equity  of  redemption,  in 
satisfaetioD  of  the  debt  in  that  mortgage ;  and  that,  at  any 
mte,  these  demands  were  not  binding  on  the  three  plainti& 
first  named,  as  judgment  creditors  and  assignees  of  the  two 
first  mortgages,  without  notice  of  any  such  lien  or  charge, 
and  seeking  to  redeem.    That  Mary  MC.  died  upwards  of 
twenty  years  before  the  tender  above  mentioned,  and  that  by 
omitting  to  claim  the  debt  for  all  that  time,  G.  D.  had  waived 
tfll  right  to  claim  it  as  a  charge  on  the  land,  even  if  it  had 
not  been  actually  paid,  but  which  they  alleged  to  be  the  fact. 
That  6.  JD.  persisted  to  expose  the  land  for  sale,  and  it  was 
sold  at  auction;  and  was  struck  ofi"  to  W.  G.  D.,  the  son 
of  G.  D.,  for  10  dollars ;  and  G.  D.  gave  to  the  defendant, 
W.  G.  D.,  a  conveyance  of  the  land  in  fee.    That  in  March^ 
18#3,  G.  D.  and  W.  G.  D.  took  possession  of  the  land,  and 
continued  in  possessien  thereof  until  the  death  of  G.  Z>.,  and 
that  his  ekeeutors,  or  fV.  G.  D.  are  now  in  possession.  That 
IF.  G.  £>.  purchased  with  notice  of  the  matters  above  stated, 
and  that  the  advertisement  for  the  sale  of  the  land  was  not 
pnniant  to  the  act,  but  irregular  and  void ;  that  notice  of 
the  phce  of  safe  wss  not  given,  and  the  advertisement  and 
sale  professed  to  be  groanrded  on  the  three  mortgages,  when 
the  tUsd  noftgarge  did  not  include  the  land  described-in  the 
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18U.  other  two  mortgages ;  and  that  neither  of  the  mortgaget  con- 
tained a  competent  ^over  to  sell,  under  the  statute,  and  that 
the  powers  were  never  recorded  in  the  office  of  the  clerk  of 
the  county.  That  the  plaintiff,  J(f  C*  was  under  twenty* 
five  years  of  age  when  he  executed  the  third  mortgage. 
PraytTj  for  an  account  of  rents  and  profits,  &c.  and  to  re- 
deem* 

The  answer  of  the  defendants  was  filed  June  39,  18I5p 
and  John  MCloughry^  one  of  the  plaintiffs,  dying  in  S«p- 
iember  following,  intestate,  and  without  issue,  a  bill  of  revi- 
vor was  filed,  Jul}/  6,  1816,  making  his  brothers  and  sisters, 
who  with  Jatnes  JIf  C,  his  nephew,  were  stated  to  be  his 
heirs  at  law,  plaintiffs,  and  James  M^C.  was  made 
defendant;  he  having  refiised  to  join  in  the  bill,  claiming 
the  whole  property  in  fee,  alleging  that  the  intestate  derived 
his  tide  to  the  land  from  his  grandmother,  who  devised  it  to 
her  son,  /•  AtC,  the  elder,  for  life,  and  then  to  the  said  John 
MtC.  the  intestate,  in  fee,  but  if  he  died  vnihout  an  heir^ 
then  the  land  should  go  to  the  said  James  Jlf^C,  in  fee. 

The  other  defendants  answered  the  bill  of  revivor,  admit* 
ting  the  facts  therein  stated,  and  leaving  the  question  open 
as  to  the  title  of  James  MC.  As  against  James  JIf  C.  the 
bill  was  taken  pro  confesso* 

The  answer  to  the  original  bill  admitted  the  mortgages  ; 
that  on  the  28th  of  JIfay,  1796,  the  plaintiff,  John  MC,  in 
consideration  of  183  dollars,  conveyed  to  G.  D.  in  fee,  (by 
a  deed  containing  full  covenants  and  warranty)  the  lands 
mentioned  in  the  third  mortgage,  being  two  pieces  of  land 
derived  under  the  will  of  his  grandfather,  containing  1 1  acres, 
and  a  garden  spot,  in  J^ew- Windsor,  and  which  deed  was 
recorded  the  29th  of  Ju/y,  1801 ;  that  the  twenty-five  pounds, 
or  62  dollars  and  50  cents,  for  which  the  said  mortgage  was 
given,  remained  unpaid,  with  the  interest;  that  the  said 
John  M^C.  refused  to  convey,  unless  the  full  consideration 
was  paid,  and  refused  to  deduct  the  mortgage  debt;  that  the 
whole  consideration  was  accordingly  paid  to  him,  and  he 
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agreed  that  the  62  dollars  and  50  cents  and  the  interest  182h 
should  become  a  charge  on  the  premises  covered  by  the  two 
first  mortgages,  and  the  third  mortgage,  therefore,  remain- 
ed nncancelled.  That  each  mortgage  contained  the  usual 
power  of  sale,  and  G.  D.  under  the  power,  in  all  the  mortga- 
ges, in  September^  1802,  advertised  the  land  comprehended 
in  the  two  first  mortgages.  The  defendants  then  stated  the 
sale  and  conveyance  to  G.  Z).,  &c.  They  admitted  the 
judgment,  but  denied  any  knowledge  of  its  being  assigned, 
and  supposed  that  it  had  been  paid ;  they  denied  any  know- 
ledge of  advances  to  John  MC,  or  of  the  agreement  stated 
in  the  bill,  or  the  release  to  the  other  plaintifis.  They  did 
not  admit  that  the  land  became  vested  in  the  three  first  named 
plainUffs  b  trust,  nor  the  tender  and  refusal  as  charged,  or 
that  G.  D,  knew  of  any  grant  or  assignment  to  the  said 
plaintifis,  or  of  the  judgment  as  charged,  or  that  the  equity 
of  redemption  was  in  them ;  and  they  alleged  that  the  debt 
mentioned  io  the  third  mortgage  remained  due ;  and  that 
G.  Z>.,  at  the  time  of  the  sale,  had  a  demand  against  John 
JVC.  for  a  debt  of  his  grandmother,  Mary  M^C.^  for  board 
and  money  expended,  amounting  In  1779,  to  144  dollars 
and  48  cents ;  that  she  died  at  the  house  of  G.  D.,  who 
paid  her  funeral  expenses,  and  she  left  no  sufficient  personal 
estate  to  pay  him  that  debt.  W.  6.  2>.,  the  defendant, 
denied  that  he  had  any  notice,  when  he  purchased,  that  the 
land  had  been  conveyed  to  the  three  first  named  plaintifis, 
or  that  they  were  assignees  of  the  judgmeut,  or  that  they 
were  ready,  or  offered  to  redeem.  The  defendants  said, 
they  believed  that  John  MC.  was  twenty-five  years  old, 
when  he  gave  the  last  meqtioned  mortgage,  in  1792,  &c* 

The  cause  having  been  put  at  issue,  witnesses  were  ex- 
amined, and  evidence  taken  on  both  sides.  The  material 
iacts  proved,  are  stfitted  in  the  opinion  delivered  by  the  Court. 

October  36,  1830.  The  cause  came  on  to  be  heard  this 
day. 


CASES  IN  CHANCERY. 
5.  Jones,  for  the  plaiiiiifil  / 

/.  Radcliff,  contra. 


The  Chancellor.     The  three  first  plaiotiffs  and  the 
January  1.       faeirs  of  JoAft  MCloughrtfj  who  was  one  of  the  plaintiffs  in 
the  orjgiiial  bill,  seek  to  redeem  the  premises,  being  about  70 
acres  of  land  purchased  and  possessed  by  the  deiendant 
W.  G.  Dennistan.    Those  three  plaintiffs  claim  to  be  jadg« 
ment  creditors  otJohn  M^Cloughry^  the  mortgagor,  by  virtue 
of  an  assignment  of  a  judgment  of  J.   Goldsmith^  against 
John  MCi  and  they  claim  to  be  subsequent  mortgagees, 
by  virtue  of  a  deed  to  them  from  John  JIf  C^  of  the  70 
acres,  and  a  certificate  from  them  that  the  land  was  to  be 
released  on  the  payment  of  1 11  dollars,  with  interest.     Un- 
der this  title  they  attempted  to  redeem  those  premises  by  a 
tender  to  George  Denniston^  the  mortgagee,  of  the  amount 
due  on  the  two  mortgages  to  him  from  John  JIf  C,  and  of 
the  costs  and  expenses  of  advertising  the  land  for  sale  under 
a  power  contained  in  the  mortgages.     There  is  no  dispute 
as  to  the  fact  of  the  tender,  and  of  the  requisite  amount,  prior 
to  the  sale,  and  of  the  refusal  by  (7.  D.  to  accept  the  money 
and  suffer  the  redemption,  except  upon  the  condition  of 
paying  another  mortgage  otJohn  Jtf  C,  to  him  upon  other* 
land,  and  a  book  debt  against  a  grandmother  of  the  said 
John  MC.    The  condition  was  not  acceded  to,  and  6.  Z)., 
the  mortgagee,  sold  the  land  to  his  son  the  defendant  JV^ 
G.  D.  for  10  dollars,  who  took  possession,  and  has  held  the 
land  to  this  time. 

There  can  be  no  doubt  that  tlie  plaintiffs  who  made  tM 
tender  were  entitled  to  redeem,  and  that  the  condition  im- 
posed by  6.  D.,  was  unlawful  and  unjust.  The  further 
claims  set  up  by  G.  Z>.  if  well  founded  against  John  MC, 
were  not  a  charge  upon  the  mortgaged  premises,  or  such, 
of  which  these  plaintiffs,  as  subsequent  incumbrancers,  had 
notice,  or  were  bound  to  regard.    The  mortgage  had  no 


i_     
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tight  to  tadc  aBother  debt  second  by  a  mortgage  apoa  1831. 
other  lands,  to  the  two  mortgages  sought  to  be  ledeemed 
by  a  sobseqiMttt  jadgmeiit  and  mortgage  creditor*  Aiul 
fbem  is  good  reason  to  condede  that  the  claim  aoder  the 
mortgage  qb  other  lands  had  been  already  extiagiiished^far 
G.  p.  had  purchased,  in  1796,  and  about  three  years  and 
a  half  aftw  the  data  of  the  aiortgage  so  interposed,  th^ 
equity  of  r^emption  from  the  mor^agor  himsdf  to  thie 
lands  so  covered  by  the  third  mortgnge*  The  deed  «ad<r 
which  be  took  the  eqoity  of  redemption  WM  with  full  coiror 
nants,  and  contained  a. consideration  eaqf»ressed  eif  £73  4«. 
when  the  original  mortgage  debt  tbeceoo  was  wiy  X2f  • 
Without  very  precise  proof  to  the  contrary,  (and  we  ha^ 
none,)  the  presiunptioo  is,  that  the  parties  intended  that  th(e 
change  should  merge  in  the  estate,  and  was  setded  when  thfi 
purchase  was  made*  The  presumption  is  stivgthened  by  tbfi 
Ikety  that  from  1796,  when  the  equity  was  purchased^  down  tp 
March,  1803,  when  the  claim  was  set  up  again^  the  plaintiffih 
the  case  is  silent  as  to  anjr  demand  or  notiqe  of  thfit  debt* 
There  is  equal  reason  to  conclude  that  the  book  debt  claimr 
ed,  was  not  a  subsisting  debt  even  against  the  estate  of  JIfaty 
JIf  CZoti^Ary.  It  was  a  debt  of  the  date  of  the  year  1779, 
when  Marjf  MC.  died,  and  twenty-five  years  before  the 
tender }  and  6.  D.  was  her  executor  and  spn-in-Iaw,  and  ^ 
we  have  no  account  of  his  administration,  the  presumption 
is,  that  the  book  debt,  if  true  originally,  was  satisfied  by 
him  out  of  her  personal  estate,  for  it  is  in  proof  that  she  pos- 
sessed personal  estate* 

The  obstacles  to  a  redemption  set  up  by  the  mortgagee, 
6.  D.  at  the  time  of  the  tender,  were  accordingly  uolawful 
and  groundless,  and  rendered  the  subsequent  sale  irregular 
and  void* 

Nor  can  the  defendant,  W.  G.  D.,  be  entitled  to  protec* 
tion  as  a  bona  fide  purchaser,  without  noticjs.  It  is  io  proof 
by  two  witnesses,  that  the  plaintifls,  or  one  of  them,  was 
present  at  the  sale,  and  in  the  presence  of  the  defendant,  IF. 

Vol.  V.  6 
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t831*  O.  D.,  forbade  the  sale,  and  staled  pablidy  die  right  of  tte 
|ila]iitiir%  and  the  Om^  of  the  teiM|effw  The  defeodant,  W.  O. 
D^  was  a  son  of  O^  D«  the  mortgagee^  and  bid  only  the 
sum  of  10  dollars,  and  the  mortgagee  insisted  as  a  condi- 
tioQ  of  the  sale,  thai  the  money  on  any  bid  shocdd  instanUy 
be  paid  down.  There  is  very  good  groaadi  from  the«e  cir- 
cumstances, to  conclude  that  tlie  sale  was  c<^orable  merely, 
and  coUiirive  between  the  fkdier  and  the  son ;  and  the  latter 
is  notentided  to  the  character  of  aiona  fide  purchaser  for 
a  valuable- consideration,  without  notice. 

The  sale  was  irregular  and  void  in  other  respects.  The 
advertisement  of  sale  contained  false  assertions,  and  was  an 
imposition  upon  the  public,  and  a  fraud  upon  the  rights  of 
all  concerned.  It  stated,  that  the  70  acres  were  to  be  sold 
lor  default  o(  payment  of  three  several  mortgages  giveO 
upon  that  land,  to  secure  those  payments.  One  of  these 
mortgages  was  the  third  one,  already  mentioned,  upon  other 
lands,  being  11  acres  and  a  garden  spot,  and  coofessedfy 
not  the  70  acres  in  question.  There  were,  therefore,  but 
two  mortgages  upon  the  land  to  b6  sold.  Such  a  false  al- 
legation tended  to  deceive  the  public  as  to  the  extent  of  the 
incumbrances,  and  to  deter  purchasers  from  bidding.  Ano- 
ther defect  in  the  advertisement  was,  that  no  place  of  sate 
was  designated,  and  the  public  had  no  certain  and  authentic 
evidence,  as  the  statute  intended,  of  the  place  of  sale.  It  is^ 
likewise,  worthy  of  notice,  that  the  power  inserted  in  the 
third  mortgage  thus  intruded  upon  the  public,  was  void,  for 
the  mortgagor  was  not  of  twenty-five  years  of  age  when  the 
mortgage  was  executed.  This  is  cleariy  proved*  From  all 
these  circumstances,  the  conclusion  is  clear  and  irresistible^ 
that  the  sale  creates  no  bar  to  the  right  of  the  plaintiffs  to 
redeem. 

The  objection  to  the  tide  of  the  plaintifis  as  creditors  of 
John  JIf  C,  and  as  legal  representatives  of  John  Jlf  C,  is 
without  any  foundation.    He  was  seii^  in  fe^  at  the  tim^ 
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^  Ut  dnlb,  nilgect  10  ibt  incoMbmnoes  wbicb  are  iteted  ig^f. 
itttheeaie.  Tke  devke  of  tbe  land  wm  to  bim  ia  fte,  but 
if  he fhMld  ikemihmU  mn  h^r^ <bea  the  land  was  to  gti  to 
Jamei  Mdoughij,  the  cMmhieC.  Theie  words  most  clear- 
ly cteisd  a»  estate  tail,  which  was  tamed  by  oor  statote 
into  a  fte  siaiple  absokile.  The  devise  over  coold  not  take 
eieet  as  ao  eiecatory  devise,  for  John  M^C.  coaid  not  die 
Without  aa  heir,  ^knmg  James  J^K.  The  linitatioa  over  was 
inpracticable  aod  absard  as  an  caecaiory  devise  $  aad  be* 
aides,  it  was  too  remote,  and  necessarily  aieaat  aa  indefinite 
fidlare  of  issoe.  The  only  reasonable  coastmction,  and 
one  conformable  to  setded  rules,  is  to  hold  it  to  have  been 
an  estate  tail,  tamed  by  staCnte  into  an  estate  in  foe. 

I  shall,  accordingly,  declare,  that  the  plaintiffi,  who  are 
jodgment  and  mortgage  creditors,  are  entitled  to  redeem  the 
70  acres  covered  by  the  two  mortgages,  opon  paying  the 
amooot  dne  thereon ;  and  that  the  claim  of  G.  D.  to  set  op 
a  mortgage  debt  upon  other  lands,  and  a  book  debt  against 
Mmry  MCbmghrtff  as  a  condition  of  sach  redemption,  was 
unwarranted  and  unlawful,  inasmuch  as  the  case  warrants 
the  presumption  and  conclusion  of  law,  that  these  debts  were 
paid ;  and  if  not  paid,  the  plaintiiTs,  who  were  sach  creditors, 
and  who  had  no  previous  notice  of  them,  were  not  bound  to 
pay  them.  And  I  shall  further  declare,  that  the  sale  by  6. 
jD.  was  unlawful  and  fraudulent,  because  the  notice  of  sale 
contained  a  false  assertion,  that  these  70  acres  were  covered 
by  a  third  mortgage,  which  was  upon  other  lands  only,  and 
becaase  no  place  of  sale  was  specified  in  the  notice,  and  be- 
cause the  power  to  sell  under  the  third  mortgage  upon  other 
lands,  was,  in  itself,  null  and  void,  and  because  the  sale  was 
made,  after  a  tender  of  the  sum  due  apon  the  two  mortga- 
ges on  the  70  acres,  with  the  costs*  And  I  shall  further  de- 
clare, that  W*  G.  D.,  the  defendant,  was  a  purchaser  charge- 
able with  notice  of  the  right  of  the  plaintiiTs,  and  of  the  ten- 
der;  and  even  without  notice,  he  would  have  been  a  purcha- 
ser, under  the  circumstances  of  the  sale,  subject  to  the  right 
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183t.  M*  nrimptiob  of  tht  phiiitiit;  tad  Aftt  /a*i»  ^Ooi^ftfy, 
ibe  origioal  plaititiH^  cKcd  ieised  ia  fee  of  due  said  norteiip 
ged  preniM,  Bubjeet  to  the  ineomlmiioti  cbiurgmUe  there- 
M,  flod  dMl  the  atber  platitiA  aie  hit  lewM  heirs,  eniided 
to  the  sane  rights.  Aad  I  shall  direct  a  refereiice  le  a  oias- 
ter,  to  state  aod  rspoft  Che  aoddant  dae  oA  the  two  matrtga* 
gesy  aad  therein  and  profits  whiehhave^ or  oiigbt  have  beea 
recemid  by  thedefeodant,  W.G.  D.,  and  the  mloeof  the  he* 
oefidal  and  permanent  unproveoients  nov  existkigt  aod  made 
fay  him  ifaereoo,  and  the  injoiy,  waste,  and  deteridratidlH 
Irbich  lis  may  have  cMsnitlBd,  dr  sntfered  to  be  doo^  iu. 

Decnse  according^. 


Arden  and  otheris  against  PATTERsoir  and  Ds  Hart. 


TVs  Court  vili  let  aside  aa  ssiigiimsnt  nud  at  bw,  and  nec6aMU% 

leadiuig  to  fraud  aad  corruption. 

As,  where  D.  assigned  all  his  claim  and  right  of  action  for  a  certaiQ 
quantity  of  wioe,  against  .4.  to  5.,  in  trust  for  the  creditors  of  />.,  and 
jP.,  an  attorney,  who  had  acquired  a  knowledge  of  the  grounds  of  the 
claim,  as  attomey,  (inm  D.  and  fi.,  {mrchased  tibe  right  of  action  of 
S-y  who  supposed  tiie  ohsaoe  of  xecoreiy  ast|>trBSi,  for  m  hiiiBy 
consideration,  andproaacuted  the  suit  wholly  far  his  own  benefit*  aad 
recovered  a  judgment  for  the  whole  amount,  the  agreement  and  as- 
signment were  held  to  be  unlawful  and  void,  on  the  ground  of  c/eom- 
pMi^9  even  tlbogh  P.  Tp/igtii  fte  a'ci^tor  oTD. ;  and  on  8.  refund- 
ing to  F.  tiie  oonridention  paid  for  the  angnnent,  aperpetttdia* 
junctipa  was  awarded,  psohiVijtiagP.,  or  any  oU^r  penoo  for  his  oae, 
from  proceeding  at  law  to  enforce  the  ju^gnient  so  obtained  by  hi^ 
against.^. 

The  decitfon  of  a  Court  of  law,  on  a  summary  application  to  its  equity, 
^  byiaoCioaaadallUarl^  is  aot  sadi  «  mytirftoito  es  wll  oOncHide 

this  Court  from  any  inipsy  iato  Ibe  c^ 

JVw.  8,  leso,       THE  bill  was  filed  Otiober  8,  1818,  by  Richard  t).  At* 
/an.4>  m\.  d^n^  Daniel  Sullivan^  and  Isaac  F.  Roe^  against  John  W, 
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PMinon  and  Jacob  Dt  Bartj  toit  Ibe  pscpue  of  haviqg  a 
csrMdii  asugUBeaC  by  £.  ai^  11  to  X>.  liMr  tba  benefit  of  P^ 
of  a  right  of  actiui  agaiMt^.  declared. void  and  caaeeUed; 
and  for  a  perpatnal  i^aoction  to  Hay  aU  procaediagi  under 
a JndgBMOt  obtaiOBd  by  P.  in.tha  naMi  ofS.miR  againet 
^^  &BC.  The  matsrial  iacu  in  the  CMe  are  so  fally  iUted 
In  the  opinion  delivered  by  the  Conr^  that  it  is  nnneoeaiairy  to 
detail  the  all^gatioai  in  the  iileading%  or  the  prooft  taken 
in  thecanee. 

JVooemier  8|  1820.  Thacame  waslkStd^rbifiaghlto  a 
hearing* 

ASimonand  Wtlh,  for  the  plaoitifi,  made  the  ibUowiog 
pouite: 

1.  The  contract  aade  by  the  defiNidant»  P.^  mth  Sullivan 
and  Rotj  fortheir  right  of  action  against  Jlrden^  and  the  coa« 
soauotiation  of  it  by  the  assigomenii  alw  wilhin  the  statute 
agahiet  ChamptHy  and  mainlenanoa.  (1  Bac  Abr.  575. 
15  f^tner.  Abr.  168.  pi.  28,  29.  Hamkirm'  P.  C.  B.  1  Ch. 
sa  89.     1  K  R.  L.  172.  seM.  34.  cb.  87.  s.  1.  &  7.) 

2.  That  the  condact  of  P.,  being  an  attorney  of  the  So- 
preme  Coort,  wati  under  the  circainitances  of  the  case^  un-* 
laarfol  and  oppretsive,  if  not  frafldnlcntt  in  taking  advantage 
of  faii  profesiioiial  ehaiteter  and  skill,  in  order  to  obtain  an 
undue  advantage  over  S.  and  il,  in  the  purchase  of  their 
right  of  aedon  against  wl.^  for  a  consideration  gvoesly  inade<> 
ijnatai 

^  Thai  thoMsignaMOtby  P.  and  R*  ought,  therefore,  to 
hi  ast  aside,  and  the  consideration  noney  paid  therefor, 
Mfluuningin  Iha  hands  of  6.,  be  vepaid  to  P.,  with  the  costs 
ef  Che  suit  at  law,  and  that  P.  should  he  perpetually  ei^iii- 
ed  from  preceedk^  on  the  judgnent  against  jtl.  They  died 
farther,  2  Aik.  35.  324.  12  Fes^y,  1»9.  I  EitnU  R^.  ' 
305.  18  Tetey,  120.  ZMadd.  Ch.  356.  Cooper's Rtp.  5. 
Doug.  698.  n.     1  Term  Rep.  153. 
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1821.  T.  A.  Bnuiut  and  Hojfman^  contim.    Hey  died  4  BL 

Comnu  135.  4  Term  R^.  340.  2  BL  lUf.  820.  8  Johm. 
IUp.2Sn.  %Johm.tUp.^Q.  3J«fo««jBi^.425.  AJ^knt^ 
.  B^.  403.  1  Jokm*  Caies^  51.  Cbra  TeiNp.  Ti$iboi,  3?; 
Coiywr'f  £]r.  P/.  jW4*  3  P.  fFm.  379.  3  Fu.  4A5. 
I»^a«'#  Pr.  JR€f .  189;  JUi(/;  P/.  100.  Dwg.  471.  p€r 
£t4//er,  J.     15  Finer.  160.  A.  pi.  38. 

January  4.  The  erase  stood  over  for  consideffatioii  imlil 
this  day. 

Thb  Cbahobllor.  The  qnestioD  id  this  case  is,  wbe* 
tber  the  assigmoeot  by  the  plaintiffi,  S.  and  £.,  to  the  defea* 
dant,  De  Hartj  io  trust  for  the  defeodant,  PatUnon^  in  the 
sunmier  of  1816,  of  their  demand  and  right  of  action  against 
-Arden^  for  thirteen  pipes  of  wine,  can  be  permitted  to  stand  i 

The  facts  on  which  this  qneslibn  tnraed,  are  the  follow- 
iog: 

Gf.  Z>e  Piytteff  who  had  deposited  thirteen  pipes  of  Ma* 
deira  wine  with  the  plaintiff  .it.,  as  collateral  security  for  the 
payment  of  certain  promissory  notes  made  by  him  and  held 
by  A.f  amoanting  to  4,000  dollars,  having,  afterwards,  be- 
come insolvent,  on  the  16th  F^bmarjf^  181 1,  assigned  to  the 
plaintiA,  S.  and  12.,  in  trust  for  certain  of  his  creditors, 
mentioned  in  a  prior  assignment,  which  is  not  produced,  all 
his  property,  including  a  demand  which  he  had  agabst  the 
plaintifi^  Aritn^  for  the  value  of  the  thirteen  pipes  of  wine. 
De  Peytier  testified,  that  he  then  owed  the  defendant  P.  19ft 
dollars,  on  a  balance  of  accounts  \  and  he  thinks  that  P* 
was  one  of  the  creditors  for  whose  benefit  that  assignment 
was  made.  The  assignees  immediately  brought  a  snii  in 
trover  against  itfnicn  for  the  wine;  and  on  the  trial  they  were 
nonsuited,  fiir  want  of.proof  in  support  of  their  title,  as  siich 
assignees,  to  the  wine,  and  they  were  sulyected  to  the  pay- 
ment of  351  dollars  and  31  cento,  for  the  costt  and  expenses 
ef  the  suit.    The  demand  was  then  given  op  as  hqielesf. 


CASES  IN  CHANCERT.  47 

The  defendant  P.,  who  was  an  attorney  at  laW|  and  pr^       1821. 
^rioasly  instructed  by  De  P€y$ttr  in  the  merits  of  the  con*     ^"^^^ 
troversy  relative  to  the  wine,  applied  to  the  phuntiflGi,  S.  and  ▼. 

IL,  to  parcbase  tbdr  right  of  acdon  against  Ardtaru  His  .,....,.,,.....» 
application  to  parchase  that  demand  was  in  the  sammer  of 
1815;  «nd  he  oftred  to  refund  their  costs  and  ezpen* 
jes,  as  the  consideration  for  the  parchase;  thej  dosed 
with  his  proposal,  and  took  his  note  fcr  the  351  ddUars  and 
31  cents,  and  at  his  reqiiest;made  a  formal  assignment  lo  the 
defendant,  Dt  Uartj  (who  was  his  brother-in-law,  residing 
in  JMs9^«r#sy,)  as  his  nominal  trastee.  The  defendant  P. 
then  brought  a  new  suit  in  irover^  in  the  names  6f&  andit^ 
against  JirdtUj  for  the  wine,  and  as  thrir  attorney,  hot  for 
Us  own  benefit,  and  at  bis  own  risk.  In  this  new  suit,  the 
defendant  P.  proceeded,  and  recovered  by  verdict^  5,987  dol-' 
lars  and  26  cents,  wbicb  he  now  claims  as  lawfiil  owner. 
The  note  that  P,  gave  to  the  plaintiffs,  S.  and  R.j  was  saed, 
and  the  money  collected^  and-  it  now  remains  in  the  hands 
of  their  attorney.  This  a^oney  the  plaintiA  ofier  to  return, 
and  to  pay  the  defendant^P^  the  costs  of  the  snit.  Snbse- 
qpient  to  this  recovery,  the  plaintlirs,  5*  and  A.,  bemg  ad- 
vised that  the  assignosent  was'frandolently  and  corruptly 
procured  by  the  defendant  P.,  assumed  to  act  as  owners  of 
the  judgment  so  recovered,  and  entered  into  a  compromise 
and  settlement  with  Arim  kit  SyMO  doHmrs,  which  they  took 
as  assignees  for  the  creditors  of  De  PeyHtr^  and  adknow^ 
ledged'salisfacaon  of  tl^  judgment.  The  entry  of  that  sa- 
tisfection  was,  afterwstitls,  vacated  by  the  Supreme  Court, 
upon  motion  c^  the  defendant  P* ;  and  the  question  now 
fiurly  occurs,  is  it  proper  for  this  Court,  upon  these  facts,  to 
.set  aside  the  assignment  to  P.,  and  leave  the  phdntiffs;  as 
trustees,  to  take  the  benefit  of  the  judgment,  or  of  their  set- 
tlement with  Ardin  ? 

This  was  a  purchase  by  an  attorney,  for  a  very  small  and 
inadequate  cpaskierationi  of  a  matter  in  litigation,  and  for 
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^Aftm^M. 


jam*       ^  1^7  {MUtKM  of  m  leiMwed  litigaiioo.    It  was  a  por- 
y^^     dnoe  by  a  peno»  kaown  to  the  other  coDtractiiig  party  lo 

jb ht  an  attorn^,  omI  be  knowiiig  tbat  tbe  other  contract 

|>artiet  beU  tbe  dain  aersly  in  trast  ibr  the  beaefit  of  era- 
ditavs.  Tbe  porabase  aw  avowedly  aiade  as  a  matter  of 
Hwcahtiom  and  at  a  tiaie  when  this  attorney  knew,  froei 
piwious  disdoaorei  made  to  bioi  in  bis  character  of  attor- 
aey^  ali  the  facu  on  wbKb  tbe  foandataon  of  tbe  daim  to 
porobaied  rested,  and  which  created  a  belief  in  bis  mind  that 
Ifca  Talne  of  tbe  wine  coald  be  reoavtred*  Such  a  parehase, 
by  each  an  officer,  and  ooder  such  circnmstaaces,  cannot  be 
iastaiaed.  It  u  cbanqiertyi  for  tfie  oalawfal  maintenance  of 
a  sait,  and  tbe  contract  was  therefore  unlawAil,  as  well  by 
common  law,  as  by  tbe  statute.  The  statate  dedares,  (1  JVI R. 
L.  17S.)  tbat  <^no  officer,  or  other  peraon,  sbdl  take 
npon  him  any  bosineos  that  is  or  may  be  In  enit  in  any 
Conrt  for  to  hafe  part  of  tbe  thing  In  plea  or  demand ;  and 
no  person,  apon  any  sack  agreement,  shall  give  op  bis  right 
io  anotbtr,  and  evaiy  each  coavejtmce  and  agreement  shall 
be  ToM/*  And  agaia ;  **  AH  peteans  who  move  pleas  and 
eatts,  or  canse  them  to  be  moved,  either  by  their  own  pro- 
cnrement  ov  by  otbeis,  and  soe  Ibem  at  their  own  proper 
cosiB,  frr  tofaavepart  of  tbetbingin  controversy  or  demand, 
«r  part  of  the  gain,  shall  be  adjodgisd  champertors.^'  And 
^  all  gifts  and  conveyances  made  for  maintenance,  shall  be 
-void.**  The  porcbase  of  a  lawsuit  by  an  attorney,  In  a  case 
like  this,  is  champerty  io  iu  most  odioos  form ;  and  it  ought 
aqoally  to  be  condemned  on  prindples  of  pablic  policy.  It 
woold  lead  to  fraud,  oppression,  and  corraption.  As  a 
ewom  nunister  of  tbe  Courts  of  justice,  tbe  attorney  ought 
not  to  be  permitted  to  avail  himself  of  the  knowledge  be  ac- 
quires in  bis  profesrional  character,  to  speculate  in  lawsuits. 
The  precedent  would  tend  to  corrupt  the  profession,  and 
produce  lasting  mischief  to  the  community.  The  knowledge 
which  led  to  this  speculation  was  acquired  hj  tbe  defendant, 
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P.,  «i  the  mttoroey  of  De  Pegster^  for  De  Peysier  disclosed       1821. 


to  hini  all  the  facts  relative  to  his  dealings  with  Arden^  and 
which  led  to  the  deposit  of  the  wine.  v 

A  great  deal  was  said,  and  powerfully  enforced,  upon  the  ' 

argument,  in  respect  to  the  nsary  of  Arderu  Be  that  as 
h  may,  that  is  not  the  point  before  us,  nor  does  it  re- 
late to  this  question  of  the  purchase  of  the  trove^  suit. 
The  conduct  of  Arden^  In  his  efforts  to  defeat  the  first  suit 
in  trover,  likewise  occupied  much  of  the  attention  of  the 
counsel^  as  did  also  the  efforts  of  the  defendant  P.,  to  pro- 
cure the  tesdmony  of  De  Peyster.  But  I  place  all  those 
considerations  out  of  view,  as  having  no  necessary  connexion 
with  the  plain  and  simple  quesdon,  whether  the  purchase  6{ 
the  lawsuit  by  P.  was  lawful,  or  ought  to  be  permitted  by 
4liis  Court  to  be  available. 

I  have  no  doubt  of  the  settled  jurisdiction  of  this  Court  ThiaCMrtwiii 
over  the  case,  so  far  as  to  set  aside  an  assignment  void  in  s^iment^ofd 
law,  and  necessarily  leading  to  fraud  and  comiptba.   This  cemrii/"ie^- 
is  the  pecuHar  province  of  this  Court,  and  such  a  salutary  oompte.* 
jurisdiction  is  in  constanieiercise.     In  Straehan  v.  BrnndFer, 
(I  Ellen,  303.)  the  Lord  Keeper  ordered  a  bond,  taken  by  an 
mttomey,  to  be  delivered  np  as  unconscionable,  savouring  of 
champerty,  and  daogerovs  to  public  justice.    And  in  Wood 
V.  Downes^  (18  Vtsm/^  120.)  it  was  declared,  that  an  agree- 
ment between  an  attorney  and  bis  client  could  not  stand  in 
a  Court  of  equity,  upon  the  doctrine  of  champerty^  and  as 
ibe  punrbase  of  a  title  in  litigation,  even  if  the  defendant  had 
not  becai  an  attorney.    There  are,  also,  numerous  cases  in  An  asraemant 

,  between  an  »t- 

which,  npon  principles  of  policy,  the  Court  will  not  suffer  tomej  and  hia 
a  contract  between  an  attorney  and  the  client  to  stand.  '\n%  xo  ehamfgr- 
There  would  be  no  bounds,  as  Lord  Thurlow  observed,  to  in  ?"coart  "or 
the  overruling  influence  of  the  power  of  an  attorney,  if  it 
were  not  so.  The  object  of  the  rule  is,  to  remove  the  temp- 
tation to  imposition  and  abuse,  for  clients  must  apply  to  at- 
torneys lor  assistance;  and,  though  S.  and  R.  were  not 
strictly  clients  of  the  defendant  P.  at  the  time  of  the  pur- 
Vol.  V.  7 


K^'.. 
'^\. 
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1 821 .       cbase,  yet  be  came  to  tbem  at  an  attorney,  and  with  m  knoiT- 
ledge  of  the  merits  of  the  controversy,  which  he  bad  acqoir- 


AsDsr 


PATTERSOir, 


V.  ed  as  an  attorney ;  and  there  is  no  evidence,  and  not.  even 

an  averment  in  the  answer,  that  he  disclosed  to  S.  and  R* 
the  solid  grounds  of  his  hope.  The  knowledge  and  skill 
wblcb  he  had  thus  acquired  ooght  to  have  been  employed, 
if  employed  at  all,  strictly  in  bis  professional  character,  for 
the  benefit  of  those  trustees,  and  not  for  hi«  own  emolument. 
1  he  purchase,  under  the  circumstances,  falU  within  the  prin- 
ciple of  the  obnoxious  dealings  between  attorney  and  client 
But  it  has  been  observed,  that  the  defendant  P.  bad  an 
interest  in  the  suit,  as  one  of  the  creditors  of  De  Peysier^  to 
the  amount  of  bis  debt  of  196  dollars.  The  evidence  is  not 
quite  decisive  that  be  was  one  of  the  creditors  named  in  the 
first  assignment  to  S.  and  /Z.,  and  for  whose  use  the  assign- 
ment of  the  wine  was  also  made.  De  Patter  says,  that 
when  be  stopped  payment,  be  owed  P.  that  sum,  and  that  he 
gave  P.,  as  collateral  security  for  the  payment  of  it,  a  note 
of  one  Bayli^  for  upwards  of  80  dollars,  and  twelve  and  a 
half  shares  in  the  fVa$king$an  Hall  stock;  and  he  says  fur- 
ther, that  the  defendant  P.  was  not  mentioned  in  the  list  of 
bis  creditors,  which  be  exhibited  to  the  Recorder  in  Jti/y, 
1811,  when  be  was  discharged  under  the  insolvent  act;  be- 
cause the  defendant  P.  '^  preferred  to  abide  by  the  collateral 
security  which  De  PeyMier  had  given  him,  as  before  mention- 
ed." This  does  not  look  as  if  he  was  one  of  the  creditors 
pamed  in  his  general  assignment  in  January^  1811 ;  and  De 
Ptysier  does  not  speak  with  certainty,  whether  his  name  was 
inserted.  He  only  says,  "  he  thinks"  his  name  was  inserted. 
If  the  defendant  P.  had  been  one  of  the  original  ceetuy 
que  tnutSy  why  have  we  not  some  evidence  given  by  him  of 
his  claim  between  January^  1811,  and  Jvly,  1815,  for  a 
rateable  share  of  the  proceeds  of  the  first  assignment,  which, 
he  says  in  his  answer,  consisted  of  a  schedule  of  debts  and 
efiects,  and  which  assignment  be  himself  drew  i  What  has 
become  of  the  debts  and  efiects  so  assigned  m  trust  to  S.  and 
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£■,  and  has  there  been  no  distribution  of  them  among  1881. 
the  creditors  who  arere  indispotably  named?  If  the  de- 
leodani  P.  was  one  of  those  crcflitors,  it  is  to  be  inferred 
from  the  testimony  of  Dt  PtysUr^  that  be  had  waived  bis 
right  nnder  that  assignment  as  early  as  Jtdy^  1811,  when 
his  name  was  intentionally  omitted  (and  with  his  consent, 
for  be  coodncted  the  prooeedings  as  attorney)  in  the  sworn 
list  of  Dt  Peyster'B  creditors.  He  relied  scdely  on  bis  dis- 
tinct and  separate  collateral  security,  or  rather  look  that  se- 
carity  as  a  satisfaction  of  bis  debt  ^  otherwise,  his  name 
cooM  not  have  been  honestly  omitted  in  the  foil  and  perfect 
list  of  creditors  reqoiried  by  the  insolvent  act 

But  admitting  that  thekdefendant.  P.,  had  still  an  interest  Where  an  at- 
in  the  assignment  to  S.  and  A.,  that  interest  did  nbt  change  ^^^  ^^ 
the  nature  of  the  purchase  of  the  suit.    Had  be  assisted  in  ^'bofi' rab/e^ 

the  prosecution  for  the  benefit  of  his  rateable  proportion  of  matter  of  con- 

■^  I-     f  troveny,    for 

the  dividend  of  the  proceeds,  he  would  not  have  been  liable  his  own  beoo- 

to  the  charge  of  maiatenance,  and  such  assistance  is  all  that  may  have  bad 
IS  intended  in  the  books.  It  is  an  assistaiKC  given  to-  Shbowntith 
wards  carrying  on  a  suit»  for  the  common  benefit  of  those  <^^f«>^« 
ki  interest.  Here  the  defendant  sued  in  the  character  of 
purchaser  of  the  whole  subject  matter  in  controversy,  and 
for  his  own  exclusive  benefit  He  took  it  as  purchaser  for 
a  trifling  consideration,  and  on  a  speculation  of  great  gain, 
and  with  a  belief  (for  so  be  admits  hi  his  answer,)  of  reco- 
very; and  nothing  was  said  or  alluded  to  respecting  his 
icintilla  of  interest  in  the  assignment  to  S.  and  R. :  nor 
was  the  assignment  to  him  made  in  satisfaction  of  a  prece- 
dent debt,  due  bonajide  to  him.  It  was  a  purchase  by  him 
as  a  stranger  ;  and  it  is  altogether  inadmissible  for  the  de- 
fouiant  P.,  now  to  set  op  his  interest  as  a  pretext  for  the  pur- 
chase. That  colour  or  pretence  has  no  foundadon  in  fact, 
for  it  was  no  inducement  to  the  purchase,  and  the  case  falls 
most  clearly  within  all  the  mbchiefs  and  all  the  meaning 
of  champerty. 
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1821*  V  the  puFcbftse  by  lUe  defcoifauit  was  void,  jf>6«  it  »  nmi 

that  it  18  good  «•  between  the  parties  loit,  aad  is  odIj  void  as 
against  him  who  has  right.    That  objectkHi  does^ool  apply 
to  this  case ;  for  the  plaiatilTs,  Sf  aod  R.^  have  no  right  of 
their  own,  and  do  not  pretend  to  any.    The  whole  case  ad- 
mits that  they  possessed  the  right  of  actioAi  as  assignees  lor 
certain  creditors  of  De  Peysier^  and  the  soit  now  broogbl 
by  them  is  entirely  en  autre  droit,  and  was  to  enare  to  the 
benefit  of  these  creditors.    If  the  assignment  of  the  right 
of  action  to  P.  was  void,  then  tlie  judgment  recorered  -by 
him  IB  their  names  belongs  to  them,  and  is  snl^ect  to  their 
disposition  as  trustees.    And  as  far  as  this  suit  is  brought  iar 
the  benefit  of  the  plaintiff  Arden^  and  to  prevent  him  fifom 
being  charged  by  a  person  not  entitled  to  the  judgment,  the 
objection  has  no  application. 
A  deculon  of      But  the  question  touching  the  vaUdhy  of  the  assignment 
on  motion  and  to  P.,  18  said  to  have  been  already  decided  by  the  Supreme 
m^mresju^'  Court,  on  the  motion  of  the  defendant  P.,  to  have  the  salisfae- 
comiiude  ^o!  *'^"  of  the  judgment  acknowledged  by  S.  and  i?.,  and  entered 
ther      Coort  upon  record.  Vacated.     I  do  not  consider  the  decision  of  tbaf 

from  ioqoiriog  ,  i*.  i      .  ... 

into  the  case,  motion,  upon  affidavits,  to  amount  to  a  res  judxcala,  which 
ought  to  conclude  the  present  inquiry.  It  could  not  have  been 
so  intended  by  that  Court.  We  have  not  the  reasons  apon 
which  the  Court  decided,  and  the  decision  may  have  been 
upon  grounds  very  diflerent  from  the  question  of  the  validi* 
ty  of  the  assignment.  But  this  objection  utterly  fails  upon 
the  principle  adopted  by  the  judges  of  the  Supreme  Court, 
and  sanctioned  by  the  Court  of  Errors,  in  Simson  v.  ffaW, 
(14  Johns.  Rep*  63.)  in  which  case  it  was  declared,  that  de- 
cisions upon  motion  and  summary  application,  which  do 
not  admit  of  great  discussion,  or  of  being  subject  to  a  writ 
of  error,  are  not  final  and  conclusive  so  as  to  amount  to  a 
res  judicata^  and  a  bar  to  a  renewed  consideration  of  die 
ease,  in  another  Court  of  concurrent  jurisdiction. 

As  to  the  compromise  and  settlement  of  the  judgment. 
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iiMMk  betvttB  &  and  iL  mttd  Atdm,  U  doei  not  appear  to       I83h 

bate  aay  beariag  apon  the  qaeedaa  before  aie.    Whether 

that  eeltleaieot  wae  proper  aad  &ir,  or  coUattve  and  a  breach 

of  trast,  18  not  to  be  diecuiBed  in  this  sait    We  have  not  _______ 

the  proper  partiee  in  interest  before  ns.  It  is  a  qaestion  en* 
tirely  between  5.  and  R.  and  those  creditors  for  whose  be- 
nefit they  took  the  assignment  of  the  wine  and  the  claim 
npon  Arien ;  if  they  should  hereafter  bring  that  subject 
into  disensnon,  it  arill  then  be  in  time  to  consider  of  the  va- 
lidity of  that  8iettlenient«  And  I  cannot  bat  be  of  opinion, 
that  the  bringing  of  all  these  extraneous  acts  into  view,  such  . 
as  the  setdement  with  Ardm^  and  the  usury  of  Arden,  and 
the  efforts  of  Arden  to  defeat  the  recovery  in  trover,  by  keep- 
ing back  the  witness,  and  the  efforts  of  the  defendant  P.,  to 
coerce  the  attendance  of  that  witness  by  extraordinary 
means,  was  entirely  useless,  as  to  the  great  point  in  the  case, 
toQchiiig  the  validity  of  the  purchase  by  P. ;  and  that  if 
these  drcnnwtances  were  to  have  any  efect,  it  would  be  a 
pernicious'  one,  by  distracting  the  attention,  or  by  exciting 
prejudices  unfavourable  to  a  just  and  dispassionate  conside* 
ration  of  the  point, 

I  shall  accordingly  declare,  that  the  assignment  by  the  Decree, 
plaintifis,  S.  and  R.  to  the  defendant  De  Hart^  for  the  use 
of  the  defendant  P.,  of  their  demand  and  right  of  action 
against  the  plaintiff  A.^  was  an  nalawfttl  sale  and  purchase 
by  the  defendant,  and  ought  not  to  be  sastained,  or  the  judg- 
ment recovered  thereon  permitted  tabe  enforced,  for  the  bene- 
fit of  the  defendants,  or  either  of  them ;  and  that  upon  payment 
to  the  defendant  P.,  or  to  his  solicitor,  or  depositing  with  the 
assistant  register  for  his  use,  the  361  dollars  31  cents  so  re- 
coveted  of  the  defendant,  as  the  consideration  of  the  assign- 
ment, together  with  the  taxable  costs  of  the  suit  at  law, 
brought  by  the  defendant  P.,  in  the  name  of  the  plaintiffs  S« 
and  J2.,  a  perpetual  injunction  issue,  prohibiting  the  defend- 
ant P.,  bis  ageots»  be.  or  any  per  >O0  for  his  use,  from  pro- 
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1821. 


Bat 

V. 

CODDIITGTOir. 


ceeding  at  law  to  eakittt  the  jndgnent  io  recofwrad  agauM 
the  plaiotiff  Jirdmy  by  eiecatioD,  scire  fmeiai,  adioD  of  debt^ 
or  otherwise,  and  that  do  eosii  of  this  eoit  be  charged  bj 
either  party  as  against  the  otfier. 

Decree  accordingly. 


Bay  against  Cobdimgton  and  others* 


ApenoB  reoeiringiiegotilMe  paper,  in  the  lunal  ooene  ef  tnde»  te  m 

.^         ftir  aad  TaluaUe  oonidflntiam  from  •nes;eiit  or  factor,  who  bss  no 

autborilj  or  riglit  to  tmnfisr  them,  bat  without  any  kooirle^g^e  of 

that  fact,  or  notice  of  the  fraud,  may  bold  them  against  the  true  owner. 

But  where  IL  having,  as  agent  of  B.,  received  negotiable  notes,  to  be 

p         remitted  to  k.,  delivered  them  to  C,  as  security  against  responsiM* 

lities  as  endorser  of  certain  atfeommodatlDa  natea  of  Af  wiv 

bad  theb  slopped  payment  and  beoome  iamlreBt,  but  on  whiiob  notes 

of  R.,  C.  bad  not  then  become  chargeable,  it  was  hsldy  that  though 

C  had  no  knowledge  that  the  notes  so  deposited  with  him  belonged 

to  B.,  but  believed  JR.  to  be  the  true  owner  of  them,  yet  that  he  was 

not  entitled  to  hold  them,  as  against  B.,  the  lawful  ownw,  but  was 

accountable  to  him  for  the  amount,  with  interest 


JVovamier  17, 

1820, 

and 

January  Sf 

1821. 


THE  plaintiff  being  owner  of  a  vessel,  employed  ibm* 
dolph  ^  Savage,  defendants,  who  were  carpeoteni,  to  sell 
her  on  a  credits  and  take  good  notes  in  payment,  and  trans* 
mit  the  same  to  him,  with  an  accoant  of  their  chaiges, 
which  he  would  pay.  JR.  and  S.  sold  the  vessel  for  3,876 
dollars,  and  on  the  3d  of  June,  1819,  received  the  notes 
of  the  purchasers,  payable  in  two,  three,  and  four  months ; 
some  of  them  being  made  payaUe  to,  and  endorsed  by  P« 
Aymar  ^  Co.,  and  the  others  by  /.  R.  Stewart.  On  the 
12th  of  June,  1819,  R.  and  &  delivered  the  notes  so  endor- 
sed to  the  defendants,  /.  4r  C.  Coddmgtim,  who,  were,  at 
that  time,  as  they  stated  in  their  answer,  under  heavy  re- 
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apooriUlitres  for  R.  and  SL,  u  mdeiierf  of  ootaa  for  their  1821. 
aeconmiodatioD,  pajable  at  different  times,  but  all  sabte- 
i|«em  to  die  12di  of  Jim,  1819,  and  which  diey  wera  aAer- 
wards  obliged  to  take  np-,  as  tbey  tdl  doe,  amonntiog  to 
above  17.000  doUan.  The  answers  admitted  that  R.  and  5. 
had  stopped  payment,  when  the  notes  so  held  bjr  them  were 
to  be  delivered  to  J.  St  C.  Coddmgton. 

The  defendants,  /.  ^  C.  Coddingion^  denied  all  knowledge 
of  the  manner  in  which  the  notes  had  come  to  the  hands  of 
R»  and  5.,  and  aUeged  that  they  believed  that  they  were 
die  bonajide  and  exclusive  property  of  R.  and  S. ;  that  they 
recmved  these  notes  with  others,  as  a  guaranty  and  indemni- 
^,  as  &r  as  tbey  would  avail,  for  their  responsibilides;  and 
three  days  after,  disposed  of  some  of  the  notes  for  cash,  and 
did  not  know,  until  several  days  afterwards,  that  the  notes 
belonged  to  the  plaintiffs,  as  stated  in  the  bill.  Tbey  ad- 
mitted that  when  they  so  received  the  notes,  R.  and  S.  were 
not,  in  a  strict,  l^gal  sense,  indebted  to  them ;  but  that  they 
were  under  large  gratttttoos  responsibilities  for  them. 

JfovenU>er  17,  1830.  No  proofs  were  taken,  and  the 
canse  came  on  to  be  heard  on  the  pleadings  only* 

S.  Jones f  for  the  plaintiff,  contended,  1.  That  the  notes 
were  not  negotiated  by  JR.  and  S.  to  /.  <Sr  C.  Coddingtan^  in 
the  usual  course  of  trade,  nor  by  the  authority  of  the  plain- 
tifl^  nor  ibr  any  consideration  given,  nor  for  any  responsibi- 
lity incurred  on  the  credit  of  the  notes;  and  the  defendants, 
C.  and  C,  could  not,  therefore,  rtgblfully  hold  against  the 
plaintiff,  the  trne  owner  of  them.  {WiUts*  Rep.  400.  1 
Salk.  160.    3  MauU  4r  Selw.  562.     Cowper,  165.) 

2.  That  R.  and  S.  having  no  property  in  the  notes,  nor 
any  authority  to  use  them,  delivered  them,  after  their  insol- 
vency was  known,  to  C.  and  C.  as  security  for  responsibili- 
ties, for  which  they  had  not  then  become  charged ;  and  the 
notes  could  not,  therefore,  be  held  against  the  owner  of  them. 
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182L  3«  That  the  notes  were  held  by  C.  and  C.  merely  aslmt- 


tees  for  (Z.  and  ff.^ 
4.  That'as  C.  iffid  *C.,  under  the  circnmstances  of  the  case^ 


V. 


Coppwqroy.  ^^^1^  acquire  no  interest  in  the  notes,  as  against  the  true 
owner,  they  ought  to  account  for  them  to  him,  with  interest. 

Welhj  contra,  pat  the  case  not  in  the  ground  of  a  factor 
pledging  the  goods  of  his  principal,  but  on  the  ground  that 
the  notes  being  negoHaHe  paper^  might  be  pledged  by  a  bona 
fide  holder,  to  secure  an  antecedent  debt.  The  property 
and  possession  of  negotiable  bills  or  notes  were  inseparable* 
They  might  be  transferred  even  by  a  person  who  had  found 
or  stolen  them.  Pledging  the  notes  for  an  antecedent  debt, 
or  existing  responsibility,  was  a  valid  consideration  for  the 
transfer,  if  a  consideration  was  required.  (3  Burr.  1516. 
1  Burr.  452.  1  Boss.  Sr  Pull.  648.  5  Boss.  ^  PtdL  170. 
1  Boss.  *  Pull.  539.  13  Mass.  Rep.  105.  15  Mass.  Rep. 
389.)  If  the  defendants,  C.  and  C,  had  not  relied  on  these 
notes,  taken  without  any  knowledge  or  suspicion  that  R.  and 
S.  were  not  the  true  and  bona  fide  owners  of  them,  they 
might  have  had  other  security. 

January  8,  1621.  The  cause  stood  over  for  consideration 
until  this  day. 

The  Chancellob.  It  is  admitted  that  Randolph  and 
Savage  held  the  notes  belonging  to  the  plaintiff,  and  which 
they  transferred  to  the  defendants  J.  and  C.  Coddtngton^ 
on  the  13th  of  Jtin€,  1819,  as  agents  or  trustees  for  the 
plaintiff,  and  that  they  had  no  authority  to  pass  them  away. 
It  was  a  gross  and  fraudulent  abuse  of  trust,  on  the 
part  of  R.  and  S.  The  only  question  now  is  whether  /. 
and  C.  C.  are  entitled,  under  the  circumstances  disclosed,  to 
hold  the  notes,  and  retain  the  amount  of  them  as  against 
the  plaintiff. 

Negotiable  paper  can  be  assigned  or  transferred  by  an 
agent  or  factor,  or  by  any  other  person,  fraudulently,  so  as 
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to  Und  the  tnie  owner  as  against  the  holder,  provided  it  be ,  1821  • 
taken  in  the  nsnal  coarse  of  trade,  and  for  a  fair  and  valaa* 
ble  consideration,  without  notice  of  the  fraud.  But  the  de- 
fendants J.  and  C.  C,  have  not  entitled  themselves  to  the 
protection  ci  holders  of  that  description.  The  notes  were 
not  negietiated  to  them  in  the  usual  course  of  business  or 
Iradoi  nor  in  payment  of  any  antecedent  and  existing  debt, 
nor.  for  cash,  or  property  advanced,  debt  created  or  respon- 
sibiliQr  incurred,  on  the  strength  and  credit  of  the  notes. 
They  were  received  from  R.  and  S.,  and  after  they  had  stop- 
ped payment  and  had  become  insolvent  within  the  know- 
ledge  of  J.  and  C.  C,  and  were  seixed  upon  by  the  Cod^ 
dingUmBf  as  iaiula  in  nmfragio^  to  secure  themselves, 
against  contingent  engagements  previously  made  for  R.  and 
S.  and  on  which  they  had  not  then  become  chargeable. 
There  is  no  case  that  entitles  such. a  holder  to  the  paper, 
in  opposition  to  the  title  of  the  true  owner.  They  were  not 
holders  for  a  valuable  consideration  within  the  meaning  or 
withw  the  policy  of  the  law. 

In  Jlft7/sr  V.  Race^  (1  Burr.  452.)  a  bank  note  was  sto- 
len, and  came  to  the  hands  of  the  plaintifl,  and  he  was  held 
entitled  to  it  But  the  Court  of  Km  J5.  considered  bank 
notes  as  cash,  which  passed  as  money  in  the  way  of  busi- 
ness ;  and  the  holder,  in  that  case,  came  by  the  note,  for 
a  full  and  valuable  consideration,  by  giving  money  in  ex- 
change for  it,  in  the  usual  course  of  his  business,  and  with- 
out notice  of  the  robbery,  and  on  those  considerations  he 
was  entitled  to  the  amount  of  the  note.  So,  in  Grant  v. 
Vaughan^  (3  Burr.  1516.  1  Black.  Rtp.  785.)  a  bill  of 
exchange  payable  to  bearer,  was  lost,  and  (be  finder  paid 
it  to  a  grocer,  for  teas,  aod  took  the  change.  There  the 
Court  laid  stress  on  the  facts,  that  the  holder  came  by  the 
bill  bonafidcj  and  in  the  coarse  of  trade,  and  for  a  full  aod 
fair  consideration,  and  that  though  he,  and  the  real  owner 
were  equally  innocent,  yet  he  was  to  be  preferred,  for  the 
sake  of  commerce  and  confidence  in  negotiable  paper. 

Vol.  V.  « 
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leai.  Agliio,  tn  PuicHk  V.  Rhodii,  (1  Doug.  633.)  a  bill  &f  ex- 
change, with  a  blank  eiidoneiii«nt|  was  stolen  and  negoda- 
ted  to  a  person  who  took  it  in  the  way  of  kb  trade^  for 
cloth  sold  and  caih  for  the  batance,  and  he  was  held  m- 
tided  to  hold  it.  Lord  Mansfield  pieced  reHaatoe  on 
the  circamstance  tbat  it  was  received  io  the  cootie  of  trade. 
It  Was  **  by  reason  of  the  course  of  trade,  which  cresdks  n 
property  in  the  assignee  or  bearer,*'  that  Holtj  Gh.  J. 
(1  S«tlk.  126.  anon.)  held,  that  the  owner  of  a  bank  bill 
which  was  lost  and  transferred  by  the  finder  to  C,  (br  a 
Taluable  consideration,  coald  not  mainlaiD  an  action  against 
C.  It  will  not  be  necessary  to  go  farther  in  sapport  of  the 
princijrie  which  unifdraily  pervades  the  cases  upon  tbk 
point,  and  I  shall  conchde  with  the  case  of  CvHins  v» 
Martin,  (1  fies.  and  Pull.  648.)  in  which  it  wat  deckled^ 
that  if  bills  of  exchange,  endorsed  in  blank,  be  deposited 
with  a  banker,  to  be  received  when  dae,  and  the  banket 
raises  money  on  them,  by  pledging  them  to  C,  and  then 
becomes  bankrupt,  C.  could  not  be  soed  by  the  real  owners 
as  he  took  them  innocently,  without  knowledge  of  the  pre- 
vious circumstances.  But  it  is  to  be  obsetred  that  C  there 
advanced  money  to  the  banker,  on  the  credit  of  the  bilb, 
and,  as  Ch.  J.  JE^e,  observed  in  that  case,  "If  it  can  be 
proved  that  the  holder  gave  do  value  for  the  bill,  then,  in* 
deed,  be  is  in  privity  with  the  first  holder,  and  afiteted  by 
all  that  will  afiect  him." 

In  short,  I  have  not  been  able  to  discover  a  case  in  which 
the  holder  of  negotiable  paper,  fraudulently  transferred  to 
him,  was  deemed  to  have  as  good  a  title,  in  law  or  equity, 
as  the  true  owner,  unless  he  received  it  not  only  without 
notice,  but  In  the  course  of  business,  and  for  a  fair  and 
valuable  consideration  given  or  allowed  on  bis  part,  on  the 
strength  of  that  identical  paper.  It  is  the  credit  given  to 
the  paper,  and  the  consideration  honajidt  paid  on  receiv- 
ing it,  tbat  entitles  the  holder,  on  grounds  of  commercial 
policy,  to  such  extraordinary  protection,  even  in  cases  of 
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the  moBt  palpable  fraud.  It  is  an  exception  to  the  general 
mle  of  laar,  and  ooglit  not  to  be  parried  beyond  tbe  neces- 
«ty  that  created  it. 

.  I  fthall  accordingly  declare,  that  the  defendants,  /•  and  C 
CoddingtQn^  are  not  entitled  to  the  notes  or  tbe  proceeds 
Ibf^reof,  as  against  the  plaintiff,  who  was  tbe  lawfal  owner 
0(  tbea  when  they  were  transferred  to  those  defendants, 
masaiiich  as  they  did  not  receive  the  notes  in  the  course  of 
business,  nor  in  payment,  in  whole  or  in  part,  of  any  then 
existing  debt,  nor  for  cash  or  property  advanced,  or  debt 
created,  or  responsibility  incurred  on  tbe  credit  of  the  notes. 
4^  I  shall  direct  thai  it  be  referred  to  a  OMtster  to  compute 
tbe  amount  of  the  said  notes,  with  interest  thereon  from 
tbe  times  they  were  respectively  payable,  to  the  time  of 
making  the  report;  and  that  all  the  defendants  in  the  amend- 
ed bill,  or  some  or  one  of  them,  pay  to  tbe  plaintiff  the 
Bum  that  shall  be  reported  m  tbe  amount  of  tbe  said  notes, 
with  interest,  as  aforesaid,  within  thirty  days  after  tbe  mas* 
ter  shall  have  made  and  filed  his  report,  and  notice  thereof, 
and  of  this  decree,  or  that  the  plaintiff  may  have  execution 
therefor,  against  all  or  either  of  the  satd  defendants,  accord- 
jag  to  tbe  eoBTse  and  practiqe  of  tbe  Court. 

Aoi)  tt  is  fiirtber  ordered,  that  tbe  defendants  R.  and  & 
pay  to  tbe  plaintiff  his  entire  costs  of  ibis  suit,  to  be  tased^ 
inrlttdiog  tbe  costs  of  the  original  bill,  and  that  the  plati^ 
tiff  give  credit  upon  tbr  oasts  so  to  be  taaed,  the  charges 
and  commissions,  dait  from  him  to  tbe  said  defendanU  R. 
and  S.  npott  tbe  sak  of  the  viessel  in  the  pleadings  men* 
tiamed,  and  amounting  to  96  dollars  and  87  cents ;  and  thait 
be  have  execntion  br  the  balance  of  easts,  after  such  de* 
dnction,  against  tbam,  die  sssd  R.  and  S.  according  to  tbft 
coiiMe  and  practice  of  the  Goort.  And  it  is  further  order- 
fd  that  na  costs  be  taxed  or  allowed  to  the  plaintiff,  or  to 
fine  defendants  J.  and  C.  C,  as  against  each  other. 

Decree  accordingly. 
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ISftU 

J.  V.  Murray  agaimi  J.  B*  Murray,  Clark  and  otberi. 

•■"■*•"■■*  Where  a  commission  of  bankrapt  was  issued  a^iist  one  partner,  and  tbe 
assignees  brought  a  suit  to  recover  partnership  property  in  the  hands 
of  trustees,  to  which  the  solvent  partner,  as  well  as  the  bankrupt  and 
his  assignees  were  made  parties;  and  the  sofoeni  partner  denuiredte 
the  bill,  on  the  ground  that  the  funds  of  the  partnership  ought  not  io 
be  paid  te  the  assignees,  which  was  oremiledy  and  after  answer,  a  !»• 
ference  was  made,  and  an  account  taken,  and  the  trustees  settled  the 
amount  with  the  assignees :  Held,  that  the  solvent  partner  was  con- 
cluded by  the  decree  and  settlement  in  that  suit,  and  could  not  re* 
assert  the  same  claim  in  a  collateral  action.  A  decree  can  never  be 
impeached  by  an  original  bill,  or  in  another  suit. 
'  The  assignees  of  a  bankrupt  partner,  under  a  separate  commission,  are 
tenants  in  common  with  the  solvent  partner :  and  where  the  assignees 
have  got  possession  of  the  partnership  funds,  the  solvent  partner  can- 
not call  them  out  of  their  hands ;  or  compel  them,  or  partnership 
debtors  who  have  settled  with  them»  to  account  Tbe  solvent  part- 
ner is  entitled  only  to  his  share  of  the  aurphuy  after  the  partnership 
debts  are  paid.  Besides,  the  assignees  of  the  bankrupt  have  higher 
equities  than  ordinary  tenants  in  common,  for  the  purpose  of  an  equal 
rateable  distribution  of  the  joint  funds,  Sao. 

jVbr.6, 1820,  THE  plaintifl;  on  the  lOdi  of  Febrwny^  1808,  filed  fa» 
Jon. '2?  1821.  ^^^  against  John  fi.  Murrmy^  John  Fnnes  Clark,  and  others, 
whieh,  in  cooeeqnence  of  the  death  of  Glark^  wasttfter* 
wards  aitieoded  by  making  Us  eiecaten  parliiM.  Tbe 
plaimifi^  Robert  Murrt^f  (since  deceased)  George  W.  Mm* 
ray,  aad  John  R*  ffimOmif  in  1790,  entefsd  isle  partnefw 
ship,  and  established  their  bonse  of  trade,  andevtlie  firm  of 
M<*ert  Munag  tf  Co.  Tbe  bodse  failed  in  1796,  at  wUch 
time  the  plaintifi*  was  in  England^  whither  be  bad  gone  on 
the  basiness  of  tbe.  firm  c  G.  W,  M.  aad  MPleafon  went  to 
Hmrope^i  leading  B*  Jtf.  the  only  partner  in  this  coopcry* 
R.  JU.  for  himself  and  biscopartoers,  by  virtae  of  a  power  of 
attorney  from  them  to  him  for  that  purpose,  in  1798,  and 
likerwards,  made  several  assignments  of  the  partnership  pro- 
perty to  J.  B*  M*  and  Clark,  in  tmsl,  for  the  payment  of 
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particular  creditors.  The  bill  charged  that  J.  B.  M.  aad  182I. 
Clarkf  in  his  lifetime,  respectively  received  large  sums  of 
fluooey  under  the  assignments  so  made  to  them,  far  exceed- 
ing the  amount  of  debu  directed  to  be  paid,  and  leaving  a 
balance  in  their  hands,  to  be  accounted  for  f6  whoever  was 
entitled  to  it.  After  the  assignment^  were  made,  R.  Jlf., 
G,  W.  M.,  and  J,  R.  W.  respectively,  became  bankrupts,  under 
the  bankrupt  law  of  the  U*  S.  of  Jtme,  1800,  auad  separate 
commissions  were  issaed.  The  estate  and  efiects  of  R.  M* 
wm  assigned  to  Cahh  S.  RiggSy  Samuel  Ward^  and  Quirles 
JtfEvers ;  the  estate  and  effects  of  G.  fF.  M.  were  assigned 
to  Ward  and  F.  Hayhy^  and  the  estate  and  effects  of  J.  R. 
W,  to  Riggii  Wardj  and  MEvers^  and  these  assignees,  as 
weQ  as  the  executor  of  Robert  Murray^  deceased,  were  made 
defendants.  The  several  bankrupto  obtained  certificates  of 
discharge,  pursuant  to  the  act.  The  plaintiff,  J*  V»  JMl, 
who  returned  to  the  (7.  S.  after  the  failnreof  the  house,  was 
never  declared  a  bankrupt  under  the  law  of  the  United  States, 
Bor  has  be  ever  obtained  the  benefit  of  any  insolvent  act  of 
any  state.  The  bill  prayed,  that  the  defendants,  J.  B.  M* 
and  Clark  might  account,  &c.  and  be  decreed  to  deliver  up 
to  the  plaintiff,  all  the  books,  accounts,  and  vouchers,  be* 
longing  to  the  firm ;  and  pay  the  balance  of  moneys  receiv* 
ed,  and  deliver  up  all  ^securities  relative  to  the  estate  of  the 
firm,  Sec.  and  for  general  relief.  The  defendants  put  in  their 
seveprfd  answers  to  the  bill ;  and  J.  B*  Jtf«  annexed  to  bis  an* 
swer  an  account  of  the  moneys  received  and  paid  by  bim, 
nnder  the  asstgnraents  above  mentioned,  and  submitted  him* 
self  to  the  order  of  the  Court,  alleging  that  large  sums  of 
noney  were  received  separately  by  Clark^  of  which  he  coold 
render  no  accoonu 

O*  Kane,  the  acting  executor  of  Clark,  in  his  answer,  ad** 
mitled  the  assignments,  as  stated  in  the  bill,  and  that  C  re« 
oeived  lar|^  sums  of  money  under  them,  in  his  lifetime  \  but 
be  refused  to  render  any  accoont  thereof  to  the  plaintiff,  in* 
sisting^tfaat  he  was  not  bound  to  render  any  account  to  him, 
and  that  the  plaintiff  was  not  entided  to  any  such  account : 
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18$}.  juij,  among  otber  reuQos  for  9uch  refiwJ,  b#  albged  Uwl 
the  plaiDtiff  ws|8  made  a  baokropt  ia  Efiglan^f  onddr  tbf 
baokrupt  laws  of  thai  country,  and  that  a  coromUsiop  of 
baokniptcy  had  been  itsoed  against  the  plaintifi^  and  asr 
jigneea  appoioled*  Tbe  defendant,  iT.,  Aioreover,  insisted, 
that  since  tbe  death  of  C,  and  during  the  pendency  of  this 
fuit»  be,  Kh  as  eieootor  of  C,  bad  made  a  settlement  with 
ihe  assignees  of  itob4rt  Murrayt  under  tbe  bankrupt  act, 
touching  all  the  OMoeys  received  by  C.  in  his  lifetune,  nn^ 
der  the  assignment,  and  had  taken  a  discharge  from  die 
assignees.  Replications  were  filed,  and  the  cause  was 
brought  to  a  hearing  on  the  6th  of  Mavember  last,  fer  the 
purpose  of  obtaining  the  opinion  of  the  Court,  whether 
the  plaintiff  was  entitled  to  an  account  from  /•  B.  Mmr^ 
ray,  and  from  JT.,  the  acting  executor  of  Gark^  and  lo  the 
payment  of  the  bal|ince  in  theur  hands,  or  to  any,  and  what 
part  of  it,  to  the  end,  tfaat  if  the  pUintiff  was  so  entitled,  and 
the  account  refiised  by  K^  he  migfat  be  ordered  to  aceount 
befiMe  a  master ;  and  if  the  plaintiff  was  not  entitled  to  such 
account,  that  the  hill  anght  be  dismissed. 

]^Qj>€mh%r  6, 18S2  •  Tbe  caase  was  argued  by  WM$  and 
T.  A.  Emmet,  for  the  plaiMifl;  apd  by  &  Jcniti  and  D.  B. 
Ojgfi/m,  for  the  deibodaots. 

jbr  ttupkmHff,  it  was  insisted,  that  tbe  plaintiff,  being 
the  only  partner  of  the  house  oftL  M.  ^  Co.  who  had  not 
been  discharged  by  the  booknipt  law,  or  by  any  insolveiic 
act,  alone  remained  liable  for  the  ontsumding  debts  of  the 
firm,  and  was,  therefore,  justly  entided  to  be  put  in  posses* 
rion  of  the  funds  of  the  partnership ;  and  that  the  defendaato^ 
who  were  not  so  liable,  ought  not  to  have  the  distribution  of 
those  funds.  The  assignees  of  an  individual  partner  are  not 
competent,  and  have  no  right  to  the  control  and  disUribotion 
of  the  partnership  fiinds,  so  ioiig  as  there  is  a  solvent  pari* 
ner  remainiog.  They  are  only  entided  to  a  share  of  the 
surplus,  after  the  partnership  debts  are  paid,  and  the  part* 
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acCMDit  Ukm  and  Mtled^  {Tuylar  ▼.  Fieldi^  4  1821i 
rtt^,  396.  12JlfMi446.  AnofuperHolt,C.J.)  Btinh' 
fuficy^  like  lh«  dt^h  oT  one  partner,  disiblvefc  the  copnrl-» 
hfsnkkpj  and  the  i^hmu  partner^  in  ilw  one  caae,  like  Am 
iurvivor  in  tlie  other)  is  entiiled  to  the  ponetsioo  and  distii* 
bution  of  the  partnership  property.  The  analogy  exists, 
ted  ttMM  be  sapported  thronghoai. 

Again;  bankroptey  is  like  a  statfale  execution;  but  an 
execution  against  one  partner  can  take  ohly.his  sepatalt 
aban,  or  die  surplae,  after  all  the  partnership  debts  and  a^ 
eoHitts  are  settled.  (1 1  Fes<y,  76.  2  JoAni.  Ck*  RigK  54B* 
16  Johns.  R%p.  103.  and  wit.    4  Vesty^  7£6^) 

It  is  not*  cf  twarst^  that  joint  debts  may  be  piHived  nndav 
a  aeparate  cooinission ;  and  it  is  not,  tberefere,  tf  C9ur$e^ 
that  a  sepaJvte  comniission  sareeps  away  the  whole  joint^ 
firopeily.  The  trae  rule  is,  that  wfaete  there  is  a  solvnU 
partner  awd  a  jouH  estate,  the  solvent  partner  is  to  have 
die  mam^tement  of  the  joint  property.  If  there  is  no  Joiivi 
estate,  then  the  joint  debts  may  be  piy?ed  under  a  se- 
parate commission.  There  are  only  two  cases  in  which  the 
assignee  under  u  separate  commission  is  entitled  to  deal  with 
the  joint  property ;  the  one  is  where  the  solvent  partner  is 
abroad ;  {Barker  v.  Goodwin^  86*  1  Montagu  on  Partner^ 
9kip^  153.);  the  other  is  where  the  proper^  is  left  in  the  pos- 
session of  the  bankrupt  partneri  at  the  time  of  his  bank- 
ruptcy. (1  Montagu  on  Partnenhip,  15L  1  East,  369.) 
The  assignees  under  a  joint  commission  are  tenants  in 
common  with  the  solvent  partner ;  they  are  entitled  only  to 
the  bankrupt's  share  of  the  partnership  property,  after  tb^ 
partnership  accounts  are  taken  ;  and  the  solvent  partner  is 
as  much  bound  to  settle  the  partnership  concerns  as  the  as- 
signees. (I  Montagu  on  Partnership.  150,  151.)  It  would 
be  extremely  oppressive  and  unjust,  as  regards  the  solvent 
partner,  if  the  assignees  of  the  bankrupt  should  have  a  right 
to  administer,  and  distribute  the  joint  property.  He  is,  in 
etery  respect,  the  best  qualified ;  and  sound  policy,  aswell 
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As  justice,  Js  in  favour  of  vMiBg  tiie  distributioD  of  the  p«rt- 
aership  food  in  the  hands  of  the  solvent  partner.  {Cool^t 
B.  L.  123.  2  Mc.  528.  4  Vesey^  396.)  In  England,  the 
assignees  of  joint  creditors  have  no  voice  in  the  appointment 
of  tlie  assignees  under  a  sepbirate  comnussion. 

For  the  defendaniSj  it  was  contended,  that  a  reference  and 
account  having  been  taken,  by  consent,  in  the  cause  of  Riggf 
and  others,  assignees  of  R.  JIf.,  against  the  Murrayt,  W. 
and  C.y  (3  Johns.  Ch.  Rtp^  S65.)  and  in  which  the  validity 
of  the  assignments  was  established  by  the  Court  for  the  Cor- 
rection  of  Errors,  (15  Johns.  Rtp.  571.)  the  whole  matter, 
as  regarded  the  defendant  /•  B.  M.f  must  be  considered  as 
settled.  That  as  it  respected  Clarke  or  bis  representatives, 
it  appeared  that  a  biU  was  filed,  in  1801,  by  the  same  as- 
signees against  the  plaintiff  and  his  partners,  J.  JS.  JIf.  and 
Ctarkj  for  an  account,  and  praying  that  the  partnership 
funds,  be.  might  be  paid  to  them,  to  enable  the  assignees  to 
pay  the  partnership  debts ;  that  a  reference  was  made  by 
consent,  and  an  account  accordingly  taken,  and  a  balance 
of  78,338  dollars  found  against  Clark;  and  his  eiecutors 
having  proposed  to  pay  the  amount  in  lands,  it  was  agreed 
to  by  the  assignees,  who  executed  a  formal  release,  in  Febrw 
ary^  1810.  The  representatives  of  C.  were  not,  after  this 
discharge,  accountable  to  the  plaintiff.  Most,  if  not  all  the 
joint  debts  have  been  proved  under  the  sepai^te  commission 
against  R.  JIf.,  who  has  been  discharged,  and  these  creditors 
are  bound  by  the  proof  of  their  debts.  The  plaintiff  has 
been  insolvent  for  many  years,  and  declared  a  bankrupt  in 
England;  and  yet,  in  face  ef  all  these  accounts  and  settle- 
ments, and  of  all  these  transactions,  he  now  claims  possession 
of  the  partnership  funds ! 

Bankruptcy  does  not  operate  like  death,  in  dissolving  a 
copartnership,  for  it  does  not  carry  the  jdnt  property  to  the 
solvent  partner ;  it  transfers  the  interest  of  the  bankrupt 
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to  his  assignees,  and  makes  them  and  the  solvent  partner   ^   1S21^ 
ttnanU  in  cmrnmon^  subject  to  his  equitable  rights.     This  is 
the  sound  and  reasonable  rule*  and  is  to  be  found  in  all  the         '  v 
books.     (11  Vtsey^  78.     WhiUmarah  on  Bdnkr.  305.     i  . 

Vesey,  295.  Cowper^  448.)  Now,  each  tenant  in  common 
has  an  equal  right  to  the  possession  of  the  property.  Tho^ 
plaintiff,  as  a  tenant  in  common,  has  no  right  to  call  on  the 
others  to  give  up  to  him  the  common  property.  The  analo- 
gy between  bankruptcy  and  death,  exists  no  farther  than  that 
they  both  dissolve  the  partnership.  Bankruptcy  creates  a, 
tenancy  in  common,  and  the  joint  tenancy  ceases ;  but  in 
case  of  the  death  of  one  partner,  the  right  of  9VTvivor$hip 
takes  place.  (2  Christianas  Bank.  Law,  268.)  The  as- 
signees of  the  bankrupt  may  seise  on  all  the  tangible  parl- 
nersbip  property,  and  collect  all  the  partnership  debts,  for 
the  purpose  of  distribution*  The  solvent  partner  can  only 
claim  the  surplus :  but  the  defendants,  aAer  payment  of  the 
debts,  became  trustees  for  Robert  M.  ^  Co.,  not  for  the  plain- 
tiff. The  settlement  of  the  partnership  concerns  must  be 
left  entirely  with  the  assignees  of  the  bankrupt,  and  tbe 
plaintiff  can  cone  in  only  for  his  share.  A  plaintiff  in  exe- 
cation  may  sell  the  interest  of  one  partner,  subject  to  the  ^ 
partnership  claims  and  equities.  Tbe  assignees  of  the  bank- 
nipt  acquire  peculiar  equitiA. 

Ajoini  commission  of  bankruptcy  has  gone  almost  into, 
disose;.  for  joint  creditors  may  prove  their  debts  under  a  se* 
parate  feommission.  The  joint  creditors  come  in  first  on 
tbe  joint  estate,  and  if  that  is  exhausted,  they  may  go  on  the 
separate  estate.  And  the  assignees  under  a  separate  com-  . 
mission,  keep  distinct  and  separate  accounts,  as  to  the  joint 
and  separate  estate.  {Christ.  B.  L.  262.  Cook^s  B.  L. 
258.  1  Rose,  B.  L.  21,  note  a.  1  Rose,  10.  17  f^esey^ 
193.  16  Fe*ey,  194.  miles'  Rep.  467.  1  Jltk.  133.) 
This  rule,  which  is  now  adopted,  has  been  found  to  be  the 
most  reasonable  and  practicable.    A  joint  commission  must 
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1821.  be  against  all  ihe  partners,  and  ifooe  of  them  resides  abroad, 
there  cannot  be  a  joint  commission.  Hence  has  arisen  the 
necessity  and  utility  of  a  separate  commission.  If  the  doc- 
trine contended  for  by  the  plaintiff's  counsel  was  to  prevail, 
the  solvent  partner  abroad  might  come  and  take  all  the  pro- 
perty from  the  assignees  into  his  own  hands,  and  entirely 
defeat  their  administration  of  the  estate.  If  the  other  part- 
ner be  solvent,  then  he  ought  to  pay,  and  he  will  be  entitled 
to  his  share  of  the  property ;  but  if  he  is  insolvent,  it  would 
be  extremely  unjust  to  permit  him  to  call  the  partnership 
property  out  of  the  hands  of  the  assignees,  and  trade  with 
ity  or  sell  it.  He  might  give  preferences,  and  thereby  de- 
feat the  whole  equity  of  the  bankrupt  system,  by  which  the 
funds  are  to  be  distributed  pari  passu.  (1  Johns.  Rep.  1 18. 
Comb.  217.     4  Fcscy,  396.) 

If  the  rule  relied  upon  by  the  plaintiff's  counsel  is  well 
founded,  the  separate  commission  could  never  reach  joint 
property.  But  partnership  debts,  as  well  as  private  debts, 
pass  by  the  plain  language  and  meaning  of  the  act.  The 
solvent  partner,  and  the  assignees  of  the  bankrupt  partner, 
must  all  join  in  a  suit  at  law  to  recover  a  partnership  debt* 
The  solvent  partner  cannot  sue  alone.  This  shows  that  he 
has  not  the  exclusive  control  and  distribution  of  the  fund. 

Again,  the  defendants  are  in  the  legal  possession  of  the 
fimds.  The  suit  brought  by  the  assignees,  was  four  years 
before  the  plaintiff  filed  his  bill.  All  the  equity  in  this  case 
might,  and  ought  to  have  been  brought  forward  in  that  suit. 
If  the  ground  now  taken  by  the  plaintiff  be  tenable,  that  suit 
was  improperly  commenced,  and  there  should  have  been  a 
plea  or  demurrer  interposed.  But  the  parties  went  on,  until 
a  final  report,  and  a  compromise  and  settlement  was  made 
between  tbem,  which  is  now  binding.  Either  the  plaintiff' 
most  be  deemed  to  have  waived  his  right,  or  it  has  been  ad* 
judged  against  him.  There  cannot  be  several  distributions 
of  the  same  estatei  and  several  suits.    The  first  assignees  pf 
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tbe  baokrapt  had  a  right  to  take  and  distribute  the  proper-  1821. 
ly.  The  partnership  was  dissolved.  If  there  was  joiot  pro- 
perty only,  separate  commissions  would  be  idle.  Where 
joint  and  separate  commissions  are  both  issued,  the  latter  is 
superseded.  (1  Atk.  2b%  1  Vtsty  <$r  Beanie's  Rep.  60. 
15  Vesetf,  115.  530.  16  Veseif,  237.  476.)  It  is  admiUed 
by  the  plaintiff^  that  the  joint  property  is  not  sufficient  to 
pay  the  partnership  debts.  What  interest,  then,  can  he 
have  in  the  question  ?  The  joint  creditors  are  alone  inter- 
ested, and  they  have  given  their  assent,  by  coming  in  and 
proving  their  debts;  and  a  majority  of  tbe  joint  creditors 
agreed  to  the  compromise  and  settlement  made  between  the 
assignees  and  the  representatives  of  Clark, 

The  Chancellor.  The  question  in  this  case,  between 
tbe  plaintiff  and  the  assignees  of  bis  bankrupt  partner,  re- 
lates to  the  control  and  distribntion  of  tbe  partnership 
fund.  The  plaintiff,  in  a  particular  manner,  claims  the  ba« 
lance  reported  to  be  due  from  the  estate  of  John  /.  CHark, 
deceased,  to  the  house  of  Robert  Murray  4r  Co.^  and  in- 
•bts  that  be  is  entitled,  in  preference  to  the  assignees,  to 
discriboie  that  balance,  and  to  disregard  the  settlement 
which  was  made  by  those  assignees  with  the  executor  of 
Clark. 

The  deTendattt  John  fi.  Murray^  and  John  L  Clark^  were 
trustees  to  a  large  amomt,  under  assignments  from  the 
bouse  of  BiAeri  Murray  ^  Co.j  and  though  the  bill  seeks 
to  call  both  those  trustees  to  account,  and  to  claim  the  ba- 
lance due  from  each  of  them,  yet  tbe  plaintiff's  counsel,  upon 
the  argument,  did  not  seem  to  press,  very  seriously,  his  claim 
against  John  B.  Murray^  who  had  already  accounted  and 
settled  with  the  assignees.  Tbe  account  of  /•  B.  Murray^ 
was  taken  and  staled  with  the  assent  of  the  plaintiffs  and 
we  will  first  examine  whether  the  plaintiff  be  not  now  con- 
diided  in  respect  to  his  claim  against  /.  B.  Murray. 
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1821.  1.  The  earliest  commission  or  bankraptcy  was  taken  out. 

against  Robert  Murray^  and  bis  property  was  ijissigned  un- 
der the  bankrupt  act,  on  the  2d  of  Ju/y,  1801 ;  and  on  the 
8th  of  September^  1801,  the  present  defendants,  Riggs^ 
tVard  and  M^Evers,  as  his  assigness,  filed  their  bill  to  call 
Ctark  and  J.  B.  Murray  to  account  for  the  partnership 
prdperiy^  and  all  the  partners  of  the  house  of  Robert  Mur- 
ray  ir  Co.,  including  the  present  plaintifif,  were  made  pari- 
ties to  the  bill.  The  bill  prayed  that  those  two  trustees 
migbt  be  decreed  to  pay  over  to  them  the  partnership  effects 
in  their  hands,  in  order  that  they  might  pay  the  parnership 
debts.  The  partnership  debts  were  alleged  to  amount  to 
upwards'  of  700,000  dollars,  and  the  private  property  of 
Robert  Murray,  exclusive  of  his  share  in  the  partnership 
property,  was  stated  to  be  very  inconsiderable. 

To  this  bill  a  demurrer  was  filed  by  the  present  plaintiff, 
on  the  grotmd  that  the  funds  of  the  house  of  Robert  Mur* 
ray  fy  Cb.,  held  by  J.  B.  Murray  and  Clark^  ought  not  to 
be  paid  to  the  assignees. 

This  demurrer  was  filed  on  the  Stb  of  March^  1805,  and 
it  raised  the  very  question  now  under  discussion  in  this 
suit.  It  was  overruled,  on  the  Qtb  of  ^prilf  1807,  and  the 
present  plaintiflf  ordered  to  answer.  W|  find,  that  after- 
wards, oo  the  16th  of  October,  1819,  when  the  cause  came 
on  to  be  heard,  that  a  rule  was  entered  by  consent  of  the 
assignees,  and  of  the  defendant  John  B.  Murray,  and  t)f  the 
present  plaintiff  by  his  solicitor,  directing  a  reference  to  a 
master^  to  take  ^n  account  of  the  moneys  received  and  paid 
by  the  defendant  Johfi  B.  Murray^  under  the  said  trust 
An  account  was  taken  |n  pursuance  of  this  reference,  and 
finally  settled  with  the  assignees. 

After  the  demurrrer  was  put  in  and  overruled,  and  after 
tbj^  assent,  to  a  reference,  in  respect  to  J.  B.  Murray,  in  the 
suit  brought  by  the  assignees,  and  aAer  a  decision  in  that 
case  in  favour  of  the  right  of  the  assignees  to  the  balance 
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fi^iJly  liquidated  aj^i^uift  J.  B.  Murrat/^  the  present  plaintiff 
i$  kgall/  and  Justly  concluded  from  guestioning  tl^e  validity 
of  the  accoanting  hetw;een  J.  &  Murray^  and  ^e  assignees. 
He  cannot,  in  this  collateral  suit,  disturb  that  settlement,  for 
h/5  consented  to  the  account  being  taken  in  ihaksmi^  a^id,  of 
course)  under  the  claim,  and  at  the  instant;^  of  tl^e  assignees 
of  Robert  Murray  ;  and  he  made  no  further  opposition  to 
the  proc,eedings  in  the  ca)ase,  down  to  its  final  termipatiqn. 
And  though  in  the  decree  in  September,  l8! 7,  confirming 
the  master's  report,  and  awarding  to  the  assignees  the  nett 
sum  received  by  Johr^  B.  Murray^  as  a  trustee,  the  right  of 
the  present  plaintifiT  to  question  the  appropriation  of  that 
sum  to  the  assignees  was  reserved,  at  i^e  instance  of  his 
counsel ;  yet  that  reservation  gave  him  no  new  right,  and 
be  had  already  parted  with  his  right  to  question  the  claim 
of  the  assignees  to  that  fund,  by  his  unqualified  assent  to 
the  account  being  taken.  The  decree  was  that  the  defend- 
ant, JoAii  B.  Murray,  account  with  the  assignees  for  the  sum 
adjudged  to  be  due  from  him ;  and  a  settlement  afterwards 
between  him  and  the  assignees  was  clearly  binding  upon 
the  present  plaintifi^.  There  would  be  no  certainty  or  safety 
to  parties,  and  no  end  to  litigation,  if  ope  of  the  defendants, 
after  h(saring  bis  demurrer  overruMs  and  after  giving  his 
assent  to  a  reference  to  take  the  account  in  the  caias^,  could 
wifj^raw  himself  from  the  further  assertio|i  qf  bis  claim, 
and  suffef  the  suit  to  t^rfoinaie,  and  t^ep  be  permitted 
tp  reassert  th^  same  claim  in  a  collateral  action.  A  decree 
can  never  be  impeached  by  an  original  bill,  of  in  another 
^t. 

^  2.  The  plaintiff's  claim  against  the  executpfs  of  Clftrt  is  not 
rented  upon  the  saipe  ground ;  for  f^^nie  tJjfkp  plaintiff  wfis  np 
party  to  a^y  of  the  rules  or  orders,  under  which  the  suit  of 
*  tlie  asejgoees  agfiinst  the  executpr^  in  respect  to  the  part- 
nership moneys,  chargeable  upon  the  estate  of  Clark^  wa^ 
finally  |ind  ^ipicably  settled.  Apd  here  the  general  questiop 
occurs,  whether  the  assignees^of  the  banlurupt  partners  had 
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182f.       not  competent  power  to  receive  partnership  finds,  and  dis'* 

cbai^e  partnership  debtors,  even  without  the  assent  of  the 

remaining  solvent  partner.    If  this  point  should  be  decided 

in  the  affirmative,  it  would  equally  protect  the  defendant,  /• 

B.  Murray^  in  his  settlement  with  the  assignees,  without 

having  recourse  to  the  plaintiff's  assent,  or  the  decision  in 

the  other  suit* 

J^  h^mlnt      ^^  '*  admitted,  in  all  the  cases,  that  the  asugnees  of  a  bank* 

Kwratecwn"^  nipt  partner,  and  the  remaining  solvent  partneri  are  tenants 

S!nte*in*a)m^  in  common  in  respect  to  the  partnership  funds ;  and,  like  all 

•qjv«n7*^rtiiw   ^^"*"^  '"  common,  one  party  cannot  call  the  joint  property 

•nd  one  cwioot  qqi  of  the  hauds  of  thc  other.  There  is  no  such  case.  They 

Cftll    the    joint  ^ 

F«p»rty  •ttt  of  are  entitled  equally  to  the  possession  in  law.  This  was  ex- 
«>*»»«j^  aoirent  P^^^^V  ^^^^  '"  Smith  V.  Stokes.  (I  East^  36S.)  Trover  will 
iMurtoer,  and  not  He  for  onc  against  the  other.  It  has,  also,  been  held,  that 
the   buikriipt,  the  solveut  partner  and  the  assignees  of  the  bankrupt  can- 

mocC  mil  lom  in  "^  "  "^ 

asuitrntitir.     not  sue  aloue,  and  that  they  must  unite  in  actions  at  law. 
{Ashhurstf  J.  in  Oraham  v.  Robertson^  3  TVrm,  283.  Eck- 
hardt  v.  IVihorif  8  Termj  140.)     What  right,  then,  has  the 
solvent  partner  to  come  into  this  Court,  to  call  the  entire 
joint  funds  out  of  the  possession  of  the  assignees,  who  are 
bis  co-tenants  in  common,  and  as  such,  have  an  equal  con- 
trol over  the  joint  fund  f    There  is  no  case  giving  to  either 
party  the  absolute,  exclusive  possession  and  distribution  of 
The  loWent  the  entire  effects.  Neither  party  is  strictly  entitled,  as  against 
SSfaf  against  the  Other,  to  any  thing  more  than  his  share  of  the  surplus, 
SS  An^hiS  after  the  partnership  debts  are  paid.     {Field  v.  Taylor,  4 

share     of    the     •-•>  qaa  \ 

turplm,      after    resey,  3»0.} 

dSyS^m^i  Iq  ih>s  c^^^>  ^^^^  is  no  justice  or  equity  in  th^  pretension 
of  the  plaintiff.  He  admits  that  the  partnership  debts  greatly 
exceed  the  partnership  funds,  and  that  there  cannot  be  any 
surplus  coming  to  either  party.  His  sole  object  then  is,  to 
have  the  partnership  funds,  which  have  been  or  may  be  un- 
der the  control  of  the  assignees,  pass  into  his  hands,  for  dis- 
tribution, instead  of  having  them  distributed  by  the  assignees ; 
and  he  denies  all  right  in  the  assignees  to  touch  or  distribnte 
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ftny  of  the  partaenbip  fands,  and  wishes  lo  vacate  all  that  1821. 
ihey  have  done.  But  it  appears  that  a  great  majority  in 
interest  of  the  joint  erf  ditorsy  and  who  have  partnership 
debu  dtte  them  to  nearly  500,000  dollars,  have  come  in  and 
proved  their  debts  ander  the  separate  commission  in  the  case 
of  Robert  Murray.  These  include  almost  all  the  debu,  ex- 
cept such  as  were  provided  for  under  the  assignments  to  J.  B. 
Mitrray  and  Clark.  It  also  appears  that  the  assignees,  after 
having  by  suit  obtained  a  liquidation  of  the  balance  due 
from  the  estate  ofClark^  and  bestowed  great  care  and  efforts 
towards  the  recovery  and  security  of  that  debt,  settled  it 
upon  terms  which  they  deemed  prudent  and  just,  under  all 
the  circumstances.  This  settlement  and  consequent  dis- 
charge  of  the  estate  of  Clark  was  in  February ^  1810;  and 
in  October  following,  due  public  notice  having  been  given 
10  the  creditors,  several  of  them  appeared  before  the  Com- 
missioners of  Bankrupts,  and  ratified  that  settlement.  If 
there  was  any  thing  wrong  in  the  settlement,  it  was  for  the 
creditors  to  disturb  it,  and  it  would  be  most  unreasonable 
to  permit  the  plaintiff  to  set  aside  all  that  had  been  done  by 
the  assignees  under  such  a  sanction  from  the  creditors,  merely 
for  the  purpose  of  making  his  own  distribution.  There  is 
no  charge  of  misconduct  in  the  assignees.  The  whole  bill 
is  a  denial  of  their  competency  to  act,  though  every  case  on 
the  subject  admits  that  assignees  of  a  bankrupt  partner  are 
tenants  in  common  with  the  solvent  partner.  If  the  preten- 
sions of  either  party  to  an  exclusive  distribution  of  the  part- 
nership funds,  were  to  be  examined  upon  principles  of  policy 
and  equity,  the  assignees  would  have  the  better  pretension, 
in  the  view  of  this  Court,  because  the  solvent  partner  has  it 
in  his  power  to  give  preferences,  and  defeat  the  equality  and 
equity  of  the  bankrupt  system.  Assignees,  on  the  other 
bandt  ^^  bound  to  make  a  rateable  distribution  of  the 
assets ;  and,  being  trustees  under  the  control  of  this  Court, 
there  b  no  good  reason  why  their  equal  righu  at  law,  as 
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tenablsf iricotombfa,  shoald  sudTer  diibinution  here.  They 
are  t^biahu  in  cbmoloii;  but  witli  patixculdr  equities  in  thentj 
ag  Lord'  EMofi  ohiie)rved[  *^  vuiily  b^yorid  what  tehaots  in' 
comoibn' fast^e  where  no  bankruptcy  ha^  occurred;^'  and 
thetr*  claim  to  the  distribution'  of  the  partnership  fund  has 
been  encouraged  and'strerigthened  by  the  decisions  in  Chan- 
cery. This  will  appear  by  a  review  of  some  of  the  leading 
Chancery  cases. 

It  was  well  established  in  the  time  of  Lord  Hiir£bickef 
that  joini  creditors  could  come  in  and  prove  their  debts,  un- 
der a  separate  commission  of  bankruptcy,  against  one  part* 
ner,  for  the  purpose  of  assenting  to,  or  dissenting  froih,  th^' 
certificate  of  discharge  to  the  bankrupt.  They  were  not 
allowed  to  come  in  and  prove,  for  the  purpose  of  receiving 
dividends  with  the  separate  creditors ;  and  they  were  put  to 
the  necessity  of  filing  a  bill,  and  bringing  before  the  Court 
the  assignees  of  the  bankrupt  and  the  solvent  parlDera,  and 
having  the  account  of  the  joint  estate  taken  in  their  presence. 
The  principle  was,  that  the  joint  creditors  had  a  preferable 
claim  upon  the  joint  effects,  and  the  separate  creditors  upoa 
the  separate  estate ;  and,  therefore,  the  joint  creditors  could 
not  come  in  upon  the  separate  estate,  until  all  the  separate 
creditors  were  paid;  and  this  was  upon  a  plain  rule  of 
equity,  that  he  who  has  two  funds  to  resort  to,  shall  not 
satisfy  his  debt  out  of  that  one  of  them  to  which  another 
creditor  can  only  resort,  until  be  has  exhausted  the  otiier 
fund. 

Thb  more  ancient  doctrine  recognized,  of  course,  the  equal 
right  of  the  assignees  to  the  distribution  of  the  joint  fundi 
and  the  right  of  the  joint  creditors  to  come  in  under  the 
cover  of  the  separate  commission.  It  only  interfered  with 
tUe  application  of  the  joint  fund,  by  marshalling  the  joint 
artd  separate  assets  equitably  between  the  joint  and  separate 
creditots.  Indeed,  the  right  of  a  joint  creditor  to  come  in 
and  prove  his  debt  and  take  his  dividend,  under  a  separate 
commission;  is  a  clear  legal  right ;  for  a  joint  creditor  is  still 
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a  creditor  of  the  bankrapt,  and  afl  the  control  that  equity       1831. 
exercises  over  this  right,  is  merely  to  marshal  the  foods  upon 
eqnitaUe  principles* 

There  is  ttocfaiogi  even  upon  the  ancient  doctrine  in  Chan- 
eery,  that  gives  fo  the  solvent  partner  any  paramount  rights 
over  his  co-tenants,  the  assignees,  and,  especially,  a  right  to 
annul  their  acts,  and  call  them  to  an  accoont  for  aU  the 
Joint  funds  in  their  possession. 

It  was  determined,  in  the  case  ex  parte  Critp,  (1  Jltk. 
133.  mika'  Rep.  67.  S.  C.)  both  by  Lord  Hardzcicke  and 
by  the  Court  of  JT.  B.^  that  a  separate  commission  of  bank- 
ruptcy might  issue  against  one  partner  for  a  Joint  debt,  upon 
the  petition  of  a  joint  creditor.  And  the  Ch.  J.  of  the 
Common  Pleas^  in  giving  the  opinion  of  the  Court,  said, 
that  under  a  separate  commission  against  one  partner,  the 
bankrupt's  share  of  the  partnership  effects  might  be  taken 
and  sold,  making  satisfaction  for  the  partnership  debts,  if 
Joint  creditors  elected  to  come  in  under  the  separate  com- 
mission, *'  as  they  generally  have.'*  The  certificate,  under 
the  separate  commission,  was  a  discharge  from  the  partner* 
ship,  as  well  as  the  separate  debts,  because  the  partnership 
creditors  might  come  in  and  prove  their  debts. 

This  decision  considered  a  commission  as  an  execution, 
and  not  as  an  action ;  but  Lord  Eldon^  in  ex  parte  Brown 
and  ex  parte  Munton,  (I  Ves.  4r  Bea.  60.)  admitted  there 
was  a  difficulty  in  considering  a  commission  of  bankruptcy 
as  an  execution,  in  a  strict  sense;  and  that  there  was  a  diffi- 
culty also  in  respect  to  the  other  partners,  in  allowing  a  se- 
parate commission  to  issue  upon  a  joint  debt. 

Lord  ThurloWf  after  much  consideration  and  consultation 
with  the  judges,  adopted  a  different  course  on  this  subject, 
and  allowed  the  joint  creditors  not  only  to  come  in  under 
a  separate  commission  and  prove  their  debts,  but,  as  a  mat- 
ter of  right,  to  take  dividends  upon  the  separate  estate :  and 
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1821.       be  held  a  commiftsion  of  bankruptcy  to  be  an  execntion  for 
"tr^"^^     Jill  the  creditors. 

▼*  Lord  Loughborough  again  departed  from  the'  rale  adopt- 

DlVRRAT*  _^ 

......_...,«.  ed  by  Lord  Thurlotoy  and  restored  the  principle,  though  not 


£nr£n!i!inca°  ^^^  entire  practice  of  Lord  Hardzoicke.  He  directed  the  a§- 
***tc*'S*^ot  ®'S^^*  under  a  separate  commission,  to  take  an  account  of 
iTbe 'tLr*^*  ^^^  J°*°*  estate,  and  applying  that  to  the  discharge  of  the 
Swe^"  OmSt  J^*"*  creditors,  to  ascertain  the  shares  of  the  residue  beloiig- 
■«Mjate°^.coin*  '"8  *°  ^^^  bankrupt  and  to  the  solvent  i3artners.'  He  adopt- 
SStecredHors  ^  the  reasonable  practice  of  marshalliiig  the  dividends/and 
^^^^  *)irbut  compelling  the  joint  creditor  to  exhaust  the  joint  fund,  before 


coRiSraw  kept  ^^  excrcised  his  legal  right  of  proving  his  debt,  and  taking 
•Jparate°'^<S!  his  dividends  out  of  the  separate  fund.     The  case  ex  parte 
Si^re'tefe*^!  Eltony  (3  Ffs<»y,  238.)  conuins,  at  large,  the  able  discussion, 
piky  *K''  part"  ^^^  '"C'*^  principles  of  Lord  Loughborough,     He  allowed 
Sndf^tEe  l^pii*  ^he  partnership  creditor  to  prove  his  debt  under  the  separate 
ScT  ^M^^rate  commission,  and  that  his  dividend  should  be  set  apart,  and 
SbB^iuplas^'of  allotted  to  him  out  of  the  separate  fund,  but  not  paid  until 
Se^cr^ftm^re^  ^^  accouut  had  been  previously  taken  of  the  joint  fund,  and 
owiaiiig  OB  the  .^  |^^j  |^^  ascertained  how  far  his  debt  could  be  satisfied 
oat  of  it    He  said,  that  the  joint  creditor  oaght  to  be  ad- 
mitted to  prove  bis  debt  under  a  separate  commission,  for 
the  purpose  of  assenting  to,  or  dissenting  from,  the  certifi- 
cate, and  for  receiving  such  surplus,  beyond  the  amount  of 
the  separate  debts,  as  joint  creditors  would  be  entitled  to,  if 
there  were  two  commissions.    The  Court  ought  not  to  allow 
a  joint  creditor,  who  has  two  funds,  to  attach  himself  opon 
one  fund,  to  the  prejudice  of  those  who  have  no  other,  and 
to  neglect  the  other  fund.    A  separate  creditor  cannot  take 
a  dividend  upon  the  joint  estate,  rateable  with  the  joint  cre- 
ditors, for  at  law  he  can  only  attach  the  interest  of  his  debt- 
or in  that  property.     It  is  a  settled  rule  in  equity,  that  the 
joint  estate  was  to  be  first  applied  to  partnership  debts,  and 
the  separate  estate  to  the  separate  debts ;  and  if  thejoint  cre- 
ditor was  admitted,  by  an  order  in  bankruptcy,  to  receive  a 


CASES  IN  CHANCERY.  75 

dividend  from  the  separate  estate,  tbe  order,  as  he  observed,       1821. 


would  carry  a  chancery  aait  io  the  bosom  of  it.    Tbe  as- 
aignees  would  be  compelled  lo  file  a  bill  on  behalf  oi  the  se-  ▼. 


parate  creditors,  in  order  to  restrain  tbe  divideod,  and  com- 
pel a  GODtribution  from  the  other  parties,  and  to  make  them 
discover  aod  apply  the  partnership  fuod,  in  order  to  throw 
the  joint  creditors  upon  it,  and  prevent  tbe  separate  estate 
from  being  exhausted.  The  plain  rule  of  distribution  is, 
that  each  estate  shall  bear  its  own  debts^  and  the  usual  di- 
rections in  bankruptcy  are  to  apply  the  funds  distributively, 
the  joint  estate  to  the  joint  debts,  the  separate  estate  to  the 
separate  debts,  and  tbe  surplus  of  each  to  come  in  recipro- 
cally to  the  creditors  remaining  upon  the  other*  The  Lord 
Chancellor,  accordingly,  in  that  case,  and  in'  pursuance  of 
this  reasoning,  admitted  the  joint  creditor  to  prove,  but  not 
to  receive,  a  dividend.  He  directed  that  to  be  reserved,  un- 
til an  accoqnt  should  be  taken  of  what  tbe  joint  creditort 
might  receive  from  the  partnership  effects. 

Tbe  same  rule  and  practice  were  followed  in  ex  parte 
Melt.  (4  Vesey^  837.)  Thejoint  creditors  were  not  allowed 
to  take  a  dividend  under  the  separate  commission,  until  the 
separate  creditors  were  paid. 

Lord  Eidon  pursued  tbe  rule  and  practice  of  his  imme- 
diate predecessor,  Lord  Loughborough^  without  presuming 
to  say  which  was  the  best  rule,  that  or  the  one  of  Lord 
Thurltm.  In  tbe  case  tx  parU  Clay.  (6  Fetey,  813.)  and 
in  two  cases  cited  in  a  note  to  that  case,  Lord  Eldtm  ad- 
mitted thejoint  creditor  to  prove,  for  the  purpose  of  keeping 
separate  accounts,  and  assenting  to,  or  dissenting  from,  the 
certificate,  but  not  to  receive  dividends,  in  the  first  instance^ 
with  the  separate  creditors.  In  tx  parte  Chandler^  (9  Fe* 
siy,  36.)  a  separate  commission  was  sued  out  on  the  petitioo 
of  a  joint  creditor,  and  the  first  creditors  were  permitted  to 
prove,  for  the  purpose  of  voting  for  assignees  and  lakif^ 
dhidmdi^  provided  they  would  pay  the  separate  creditors. 

The  doctrine,  afterwards,  laid  down  in  Barker  v.  Goodair^ 
(11  Vesey^  78.)  is  quite  decisive  upoo  the  question  in  this 
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18S1*       caie,  beeaa«e.  it  not  only,  like  every  ctse  on  the  subject,  td« 

^'^^H^^^     niti  the  equal  right  of  cbe  BMigneef  or  teoantt  in  coiiiaM>ii» 

▼•  to  the  joint  fund,  but  it  gires  to  the  assignees  higher  equi* 

.,.,.,,.,.....^^  ties  than  belong  to  ordinary  tenants  in  common.  Being 
exposed  to  the  claims  of  the  joint  and  separate  creditors, 
they  have  an  equity  which  the  solvent  partner  has  not  | 
that  is,  to  compel  a  contribution  from  the  joint  fond.  Sir 
iS.  Romiily,  in  that  case,  observed,  arguendo,  that  the  assign* 
ees,  as  against  the  solvent  partner,  had  a  lien  upon  the  whole 
property,  anttl  all  the  accounts  were  wound  up,  notwith* 
standing  the  tenancy  in  rommon.  The  Lord  Chancellor 
said,  that  they  had  equities  beyond  what  mere  tenants  in 
common  had,  and  in  the  absence  of  the  solvent  partner,  they 
could  take  the  joint  property,  and  pay  all  the  joint  creditors 
equally,  and  apply  the  surplus  under  ali  the  equities  subsist- 
ing between  the  partners.  This,  he  said,  was  done  every 
day.  Lord  Kenytm^  in  Smith  v.  Stokes,  (1  East,  369.)  had 
already  stated  another  case,  in  which  the  assignees  of  a  bank- 
rupt partner  were  to  take  the  whole  property  and  sell  it, 
and  account  to  tlie  solvent  partner  fur  bis  share.  This  was 
where  the  property  was  leA  in  the  possession  of  the  bank- 
rupt partner  at  the  time  of  his  bankruptcy. 

The  rule  which  Lord  Eiion  declared  to  be  settled  in  e« 
parit  Martin,  (15  Vest^^  114*)  and  ex  parte  Cretp^  (16  Fis-* 
^^  336.;  and  se8  47fi,  476  )  goes  strongly  to  s)iow,  that 

the*^  aw^iiee!  «s$igfieea  under  a  separate  commisaioo  can  now  distribute 

under   a  aepa-     ,,•  »_'     /•      a   ^         ^  ..' 

rate    commit-  the  wboie  partnership  Hwd,  for  after  a  separate  coamissiottf 

■ion    of   bank-        .   .  .     , 

nipt,  can  distri-  «  jomt«oiiMii8sioncaoQot  isstto;  nor,  on  the  other  hand,  caa 

Iwte  the  whole  ...  ^  .    .  .     .  , 

partnenhip       %  foparate  oommwsiott  issue  after  a  jornt  commissuMS.    Joint 

fond ;  for  after  ,  ,     .  •  .  , 

mMfwraiecom.  sind  separate  commuHiioos  oanaot  stand  together,  as  they  ^ 
ronm^ioir*"  Were  permitted  to  do  in  the  tioM  of  Lord  Hardwioke^  Now^ 
and'^Ve  '^^  by  arraogemeot,  one  or  the  other  is  saperseded,  as  may  beat 
arv  .^u.ti^  iL^  answer  the  ends  of  juAice.  If  the  separate  cdmcniisioQ  first 
ra|!^nededi'  a!  iesuod,  or  by  the  ariangeflaent,  was  permitted  to  stand,  ev«n 
^Ir  ^^  if  there  was  a  joint  coflMnissioai  it  would  seem  necessarily 

•fjiuUce. 
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to  ftDow,  that  k  moit  draw  to  k  the  disoritiQtion  of  (be  whok       1891. 
joiot  faod,  after  k  had  been  narsfaalled  apoB  the  priociptet 
prevailiog  in  equity. 

It  is  said,  agaio,  io  the  case  <«  parU  TaUU  (1^  ^^'^9 1  ^0 
that  Lord  Loughborough  repeatedly  made  the  order  which 
Lord  Eldon  has  followed,  that  the  account  of  the  joint 
estate  sbonid  be  taken  mder  the  separate  cocnmission,  and 
that  the  assignees  shooid  keep  distinct  accounts,  and  distri- 
bute the  joint  estate  among  the  joint  creditors,  and  the 
separate  estate  among  the  separate  creditors.  But  the 
difficulty  was,  that  the  account  was  taken  in  the  absence  of 
the  other  parties,  and  though  Lord  Eldtm  continued  to  fol- 
low the  practice,  established  by  Lord  Loughboroughj  yet 
be  was  evidently  not  satisfied  with  it ;  and  T  should  rather 
apprehend  he  preferred  the  rule  of  Lord  7%ur/ow,  allowing 
the  joint  creditors  to  come  in  fully  and  take  their  rateable 
diTidends,  and  leave  it  to  the  assignees  to  bring  the  solvent 
partner  into  Chancery,  and  have  the  account  of  the  joint 
estate  taken  in  his  presence,  and  contribution  decreed.  He 
observed, afterwards,  in  Duttonv.  Morrison^  (17  Fesey  19!. 
and  see  also  ex  parte  Carlson^  18  Vesey  430.)  that  he  had 
continued  to  follow  tlie  practice  of  his  predecessor,  and  vo- 
der a  separate  commission,  where  the  other  partners  were 
solvent,  he  had  directed  an  aeeount  of  the  joint  estate  to  bt 
taken^  in  the  absence  even  of  the  other  partners ;  and  upon 
the  application  of  any  one  joint  creditor,  the  order  was,  that 
the  joint  creditors  were  to  be  paid /'an /^as^ti,  out  of  the 
joint  estate,  and  the  residue  to  be  distributed  according  to 
the  respective  interests  of  the  partners.  They  were  likewise 
entitled  to  their  rateable  proportions,  (if  requisite  to  satisfy 
their  debts,)  of  the  surplus  of  the  separate  estate. 

Upon  this  review  of  the  cases,  I  am  not  able  to  perceive 
any  colourable  reason  for  the  pretension  set  up  by  the 
plaintiff,  to  the  exclusive  distribution  of  the  partnership 
funds.  There  would  be  much  more  ground,  upon  the  estab- 
lished doctfioes  of  equity,  for  an  exchisive  right  of  disuri- 
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1831.  botioo  OD  the  part  of  the  aMigneet,  since  under  their  coai« 
mission,  the  Conrt  is  in  the  practice  of  directing  an  ao- 
Goant  of  the  joint  estate  to  be  taken,  and  a  distribution  of 
that  estate  rateably  among  the  jbint  creditors.  The  most 
that  can  be  said  is,  that  the  solvent  partner,  upon  the  disso- 
lution of  the  partnership  by  bankruptcy,  being  a  tenant  in 
common,  may  retain  and  distribute  the  funds  in  his  pos- 
session, and  may,  as  was  held  in  Fox  y.  H anbury^  {Cowp. 
445.)  sell  those  partnership  effects,  for  a  valuable  consider- 
ation and  without  fraud.  They  cannot  be  called  out  of  bis 
possession  by  bis  co  tenants,  the  assignees,  unless  under  the 
direction  of  this  Court,  on  a  bill  filed  by  them  for  contri- 
bution, or,  perhaps,  where  an  account  of  the  joint  fund  is 
directed  to  be  taken  in  bankruptcy.  But  on  the  othar 
b^nd,  there  is  no  foundation  in  law  or  equity,  for  the  sol- 
vent partner  to  call  to  account,  either  the  partnership  debt* 
ors  who  have  bona  fide  settled  with  the  assignees,  or  the 
assignees  themselves,  for  the  funds  in  their  possession.  They 
bold  those  funds  by  an  equal  title  in  law.  with  him,  as 
tenants  in  common,  and  by  a  superior  equitable  title,  as 
trustees,  charged  with  the  payment  of  both  the  joint  and 
separate  debts. 
Beerae.  I  shall  accordingly  declare,  that  the  plaintiff   has  no 

right  or  title  in  law  or  equity,  to  call  the  assignees  to  ac- 
count for  the  partnership  funds,  which  have  been  or  are 
now  in  their  possession  as  such  assignees,  in  order  to  obtain^ 
by  decree,  the  possession  of  those  funds  for  distribution 
'  among  the  creditors  of  Robert  Murray  &  Co.,  inasmuch,  as 
those  assignees  have  an  equal  right  and  title  in  law,  as  ten- 
ants in  common  with  the  plaintiff,  and  a  better  right  in 
equity  to  the  possession  of  those  funds  for  the  same  purpose 
of  distribution.  And  further,  that  the  plaintiff  has  no  right 
to  annul  or  set  aside  the  settlemenu  made  by  the  defendant 
John  B.  Murray^  as  one  of  the  debtors  to  the  house  of 
Robert  Murray  St  Co.y  with  the  said  assignees,  and  by  the 
defendants  Oliver  Kane  and  Ephraim  JBoaerti  jun.,  as  ezt 
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ecators  of  John  lnni$  Clark  deceased,  also,  one  of  the       1821. 
debtors  to  the  house  of  Robert  Murray  <Jr  Co. ,  with  the     ^"^"^^^^ 

...  -I        .   .  .      ^   .  GOUVBBHEUB 

^id  assignees,  in  order  to  obtain  possession  of  what  was  t. 

dae  from  those  debtors  respectively,  for  the  purpose  of  dis-  V 

tribution,  inasmuch  as  those  assignees  had  eompetent  power 

to  make  those  settlements,  and  to  obtain  possession  of  what 

was  due  and  coining  upon  those  settlements,  for  the  like 

purpose  of  distribution.    And  I  shall  direct  the  original 

bill,  and  bill  of  revivor  and  supplement,  to  be  dismissed, 

but  without  costs,  considering  the  special  circumstances  of 

die  casCt  and  the  importance  of  the  points  investigated  and 

discussed. 

Decree  accordingly. 


GouvERNEUR  vid  Others,  Executors  of  Gouvernbur, 

against 

Elhendokf  and  others. 

This  Court  will  not  a&rd  relief  agfainst  a  contract,  because  <tf         x^ 
fraud,  anleas  it  be  made  a  distinct  grotrnd  of  allegation,  and  be  pat 
at  iasue  in  the  pleadings.  ' 

A  vendor,  seUing  in  good  faith,  is  not  responsible  for  the  goodness  of 
bis  title,  beyond  the  extent  of  tlie  covenants  in  his  deed. 

THE  defendant,  Elmendorf,  gave  a  bond,  on  the  1st  Oc-     October  Bl, 
tober^  1802,  to  the  testator,  M  6.,  in  his  lifetime,  for  the  pay-         and' 
ment  of  5,000  dollars,  the  one  half  in  two  years,  and  the    •'«*'Jg|[^^> 
other  half  in  three  years ;  to  secure  the  payment  of  which, 
£.  executed  a  mortgage  on  certain  lands  in  Ulster  county. 
The  bond  remaining  unpaid,  the  plaintiffs  filed  their  bill  in 
Jltigustf  1810,  for  a  foreclosure  of  the  equity  of  redemption 
and  a  sale  of  the  mortgaged  premises,  to  satisfy  the  debt. 
The  bill  was  taken  pro  conftsso  against  Ten  Eyck  and  DoH, 
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1821.  die  tmo  other  dcfeodaots,  who  bad  porchaied  parts  of  iho 
mortgaged  premian,  with  notice  of  tlie  exiateoce  of  the 
■rartgi^.  £«  appeared  and  aaawered;  and  in  bis  ansirer 
admitted  the  bond  and  mortgage,  as  suted  in  the  bill,  and 
that  no  part  of  the  principal  or  interest  of  the  debt  had 
been  paid,  except  the  snn  of  300  dollars,  in  1815.  He 
stated,  that  tbe  debt  arose  from  a  contract  entered  into  ba- 
tween  him  and  the  testator,  in  Afay,  1802,  shordy  before  his 
death;  when  the  testator  represented  to  him,  that  he  was 
owner  of  about  20,000  acres  of  valuable  land,  in  the  State 
oi  Kentuchfj  which  had  been  "  located  and  secured  to  himi 
either  by  sure  and  perfect  grants,  or  other  assurances,  from 
the  said  Slate,  or  by  valid  locations  and  surveys,  which  en- 
titled him  to  patents  from  the  State/'  which  he  was  fully 
enabled  to  convey  and  warrant  to  the  defendant  £.,  except 
a  fourth  part,  which  was  to  belong  to  one  Humphrey  Mar'- 
skallf  in  that  State,  who  had  been  appointed  by  the  testator 
as  his  agent  to  secure  and  perfect  tbe  title,  reduce  the  lands 
into  possession  under  that  title,  and  pay  tbe  taxes,  for  a  cer- 
tain period,  in  consideration  thereof.  That  the  testator 
proposed  to  sell  these  lands  to  the  defendant  for  8,000  dol- 
lars }  observing,  that  be  should  only  require  the  interest  of 
dat  sum  to  be  paid,  and  that  the  principal  might  remain, 
until  the  defendant  could  obtain  the  amount  by  a  re-sale  of 
the  lands :  that  be  was  induced  to  make  the  sale  on  account 
of  the  ill  state  of  his  health,  and  the  infancy  of  his  children, 
who  would  be  unable  to  manage  such  a  concern }  and  that 
the  defendant  might  calculate  to  make  a  fortune  by  the  pur- 
chase. 1'hat  the  defendant  agreed  to  purchase  the  lands  on 
the  terms  proposed  by  the  testator ;  but  before  the  contract 
was  executed,  JV*.  6.  died,  leaving  the  plaintiffs  his  execu- 
tors, with  full  power  to  carry  the  agreement  into  eflSiet* 
That  the  defendant,  afterwards,  applied  to  the  plaintiffs  to 
fulfil  the  contract ;  and  they  alleging  that  they  had  better 
offers^  with  aj^mrent  rductance,  consented  to  take  3,000  dol- 
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Urn  itt  cash,  and  a  bond  aod  mortgage  for  the  residue ;  and        1831. 
the  defendant  accordingly  paid  to  tbem  the  sum  of  3,000    J^^^"''^'^^ 
dollars,  and  executed  the  bond  and  mortgage  for  5,000  dol«  v. 

lars,  as  stated  in  the  bilL    That  the  plaintiffs,  thereupon,  * 

executed  a  deed  to  the  defendant,  of  *'all  those  several 
Land-Office  Treasury  Warranto  of  Virginia  therein  after- 
mentioned,"  (describing  them,)  "  and  all  the  entries  and  lo-  \ 
cations  made  by  virtue  of  the  said  warrants;  and  all  the 
lands  and  tenements  situated  in  the  States  of  Virginia  and 
Kentucky^  either  and  each  of  them,  which  may  have  been, 
or  may  hereafter  be  located,  granted,  held,  or  obtained  by 
▼irtue  of  the  said  warrants,  or  any  or  each  of  them,''  be ; 
with  covenants  of  warranty  against  the  heirs  and  assigns  of 
Samuel  Beall,  John  May^  R.  /•  Brandt^  and  /•  ^  JV.  Gou^ 
vemettr;  subject  only  to  the  claims  of  the  said  John  May 
and  Humphrey  Marshall^  for  making  the  entries,  locations, 
and  surveys,  &c.,  to  the  extent  of  one*  fourth  of  the  premises. 
That  in  1803,  the  defendant  went  to  iST.,  and  found  the  titles 
to  the  lands  so  conveyed  very  complex  and  uncertain ;  that 
the  legal  estate  to  a  part  of  them  was  vested  in  the  heirs  of 
Samuel  Beall}  the  said  JV.  Gouvemeur  having  only  an  equita* 
ble  title ;  that  there  were  other  patents  and  locations  which 
interfered  with  those  of  the  defendant,  all,  or  the  greater 
part  of  which,  were  in  dispute  with  persons  holding  adversely 
to  the  daim  under  Samuel  Beall^  the  particulars  of  which 
were  stataH  in  the  answer.  That  on  his  return  from  AT.,  he 
offered  to  the  plaintiffs  to  rescind  the  contract,  which  they 
declined  doing.  The  defendant,  under  these  circumstanceSf 
insisted  that  be  ought  not  to  be  compelled  to  make  any  fur- 
ther payment  on  the  said  bond  and  mortgage ;  and  hoped 
that  the  aid  of  the  Court  would  not  be  afforded  to  the  plain- 
lifis  to  enforce  a  foreclosure  and  sale,  but  that  the  plaintiA 
might  be  ordered  to  accejpt  a  reconveyance  of  the  propmy, 
and  to  repay,  with  interest,  what  the  defendant  had  paid. 

A  replication  having  been  filed,  proofs  were  taken  in  the 
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caase ;  and  the  material  part^  of  the  evidence  are  sofBciently 
stated  in  the  opinion  delivered  by  the  Court. 


V.  October  3\^  1820,     The  caase  came  on  to  be  heard  on 

Elmendorf      ^1         I      J.  J  r 

.  the  pleadings  and  proofs* 


Harison  and  B.  Robinsouy  for  the  plaintiffs. 
T.  Jl.  Emmet^  for  the  defendant. 

The  Chancellor.  After  a  diligent  consideration  of  the 
defence  set  up  in  this  case,  I  am  not  able  to  perceive  any 
sufficient  ground  for  denying  to  tiie  plaintiffs  the  ordinary 
remedy  upon  their  mortgage. 

The  bond  and  mortgage  charged  in  the  bill,  and  admit- 
ted in  the  answer,  were  executed  on  the  1st  of  October j  1802« 
They  were  given  to  the  plaintiffs,  as  executors  of  Nichola$ 
Gouverneur^  deceased,  to  secure  part  of  the  consideration 
upon  the  sale  of  ^*  several  land  office  treasury  warrants  of 
Virgmiaj  and  of  the  estate  and  interest  of  X  6  ,  and  of  the 
executors,  to  all  the  lands  which  had,  or  might  be  located 
and  obtained  by  virtue  of  those  warrants."  The  answer 
states,  that  the  proposal  to  purchase  these  warrants  came 
from  the  testator,  in  May^  180^2,  and  shortly  before  his  death, 
and  they  were  estimated  to  cover  upwards  of  19,000  acres 
of  land  in  the  state  of  Kentucky.  The  testator  died  before 
the  contract  could  be  consummated,  and  the  neg6tiation  was 
renewed  with  his  executors,  upon  the  application  of  the  dc" 
fendanti  and  it  terminated  in  the  execution  of  a  deed  by 
them,  and  in  receiving  3,000  dollars  in  cash,  and  the  bond 
and  mortgage  mentioned  in  the  bill, 

Thero  is  no  colour  for  a  charge  of  misrepresentation  or 
fraud,  on  the  part  of  the  grantors,  I  do  not  understand  that 
any  such  charge  exists  in  the  answer,  or  was  intended  by  it, 
as  a  substantial  ground  of  defence,  though  such  a  charge  is 
now  put  forward  by  the  defendant's  counsel,  as  one  of  their 
points.    But  it  Is  requisite  that  the  charge  of  fraod  sfaouM 
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Ibetoftde  a  disUoct  ground  of  allegation  by  the  party  in  \^21. 
pleadings  otherwise,  it  it  not  to  be  deemed  in  issue,  and  can- 
not affect  the  contract  ill  question.  This  was  the  clear  and 
decided  doctrine  of  the  Court  of  Errors,  in  James  v.  M'Ker-  ELMKHPonr 
nan^  (6  Johnt.  Rep,  643.)  and  that  case  may  be  considered 
as  perfecdy  in  point,  as  to  this  part  of  the  defence.  If 
this  were  not'  so,  yet  there  is  nothing  in  the  proofs  to  sup- 
port an  allegation  of  fraud  in  the  testator,  when  he  made 
the  proposal  to  sell,  or  in  the  executors  when  they  executed 
the  deed. 

The  testator  dealt  in  good  faith4  The  interest  in  the  land 
warrants  and  in  the  locations  under  them,  came  to  him  from 
Robertut  S.  Brands^  who  was  naturalited  in  Maryland^  as 
«atly  as  1784 ;  and  in  1 799,  an  act  of  the  legislature  of  Ken^ 
iwky  was  passed,  to  legalize  the  transmission  of  the  title  of 
Brands  to  J*,  and  N.  Gouvemeur.  And  when  the  testator 
wrote  to  H.  Marshall^  his  agent,  on  the  lOth  of  Januaty^ 
1796,  that  he  was  satisfied  that  Brands  had  a  clear  title, 
there  can  be  no  doubt  that  it  was  a  declaration  made  in  per- 
fect sincerity.  Mr.  Marshall  ^ys^  he  had  once  offered  the 
testator  4,000  dollars  for  his  claims,  and  to  run  all  risk  as 
to  title ;  but  that  he  afterwards  declined  it,  on  the  ground  of 
the  alienage  of  Brands^  which  objection,  as  it  has  since 
appeared,  was  without  foundation.  The  testator,  no  doubt, 
knew  that  there  were  embarrassments  as  to  some  of  the  loca- 
tions, and  difficulties  and  obscurity  as  to  parts  of  the  lands 
claimed ;  and  he  had  employed  Mr.  Marshall  to  investigate 
the  titles.  We  may  be  satisfied,  that  if  the  titles  to  the  whole 
19,000  acres,  had  been  ascertained  and  clearly  established, 
those  lands  never  would  have  been  offered  for  sale  to  the  de- 
fendants for  8,000  dollars*  They  were  worth,  at  least,  from 
3  to  4  dollars  an  acre,  in  their  natural  state.  It  was,  there- 
fore, a  purchase  by  the  defendant  upon  speculation,  and  he 
look  upon  himself,  at  his  own  peril,  the  chance  of  great  gain, 
aad  the  hazard  of  some  loss. 
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1821*  Nor  is  there  any  coloar  for  the  imputatioo  of  fraud  to  tfo 

^^'"^^"^     executors.     They  knew  no  more  of  the  subject,  or  of  the 
▼.  goodness  of  the  titles  than  the  defendant,  and  the  answer  ad- 

,  mits,  that  the  sale  was  rtluctantly  made  by  thero^  at  his  soli- 

citation. The  vendor  selling  in  good  faith,  is  not  responsi* 
ble  for  the  goodness  of  bis  title,  beyond  the  extent  of  his  co* 
venants.  The  case  of  Brtt  v.  Holbtck^  (Dot^.  654.)  is  a 
strong  and  pointed  case  of  this  kind,  and  quite  applicable  to 
the  attempt  in  this  case,  to  get  rid  of  the  payment  of  the  con- 
sideration. The  administrator,  with  the  will  annexed,  in  that 
^se,  found  a  mortgage  deed  among  the  papers  of  the  testa- 
tor, and  assigned  it,  and-it  turned  out  to  be  a  forgery* 
It  was  held  by  the  K.  B.,  that  the  purchaser  of  the  mortgage 
could  not  recover  back  the  consideration  he  had  paid,  for 
there  was  no  other  covenant  than  that  the  testator  or  the 
administrator  had  not  incumbered  the  estate,  and  it  was  in- 
cumbent on  the  purchaser  to  have  looked  to  the  title.  This 
decision  was,  afterwards,  sanctioned  by  Lord  Ktnyon^  in 
Crifpt  V.  Rtade^  (6  T^rm,  606.)  and  the  doctrine  contained 
in  it,  by  the  Court  of  C.  B.  in  Johnson  v.  Johnson^  (3  B.  fy 
Pull.  162.)  by  the  Supreme  Court  of  this  State  in  Frost  v. 
Raymond^  (2  Cairus^  188.)  and  by  the  Courts  of  Equity,  in 
the  cases  referred  to  in  Abbott  v.  JlUen^  (2  Johns.  Ch.  Rep., 
&23.)  There  can  be  no  doubt  that  the  executors  dealt  with 
perfect  candour,  and  made  all  the  disclosures  within  their 
knowledge ;  and  it  was  pertinently  asked  by  one  of  the 
counsel  for  the  plaintiffs,  how  came  the  defendant  in  posses- 
sion of  the  correspondence  between  Marshall  and  the  testa-' 
tor,  and  the  original  letters  from  the  former  to  the  latter,  if 
they  were  not  delivered  over  to  him  by  the  Executors  ? 

But  the  subsequent  acts  and  confirmations  of  the  defend- 
ant do,  of  themselves,  put  an  end  to  all  objections  on  the 
ground  of  fraud,  or  misrepresentation,  or  a  want  of  consi- 
deration and  value,  imputed  by  him  to  the  purchase.  Let 
ns  attend,  for  one  moment,  to  a  connected  history  of  those 
acts. 
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The  negoliation  for  the  porchase  was  entered  into: be-       1621. 
tween  the  defendant  and  the  testator,  in  May^  1803  \  and  we  ,^^f^^^^^ 
are  boand  to  presume,  that  all  doe  inquiries  were  made,  and  v. 

all  due  disdosores  exhibited.    The  death  of  the  testator  put  ^^'""^'^ 
an  end  to  the  negotiation*    It  was  renewed  with  his  repre* 
sentatives,  who  were  under  ignorance  equal  to  that  of  the 
defendant,  as  to  the  tide  and  value  of  the  subject ;  and  in 
October y  1812,  the  deeds  were  exchanged.  Here  the  defend* 
ant  had  an  interval  of  four  or  five  months  to  reflect  and 
examine,  and  to  make  inquires,  and  to  investigate  the  state 
and  condition  of  the  tide,  and  the  possesion,  condition,  and 
▼aloe  of  the  lands.    After  receiving  a  deed,  he  went  to  Ken^ 
iucln/y  in  the  spring  of  1803)  and  had  conversations  with  Mr« 
Morshall^  the  former  agent  of  the  testator,  and  satisfactorily 
discovered  the  state  and  situation  and  amount  of  the  loca- 
tions under  the  warrants,  and  the  incumbrances  upon  those 
locations  by  the  claims  of  John  May  and  Humphrey  Mar'- 
ehally  and  the  fact  of  interfering  claims  and  locations,  and  of 
adverse  possessions.  All  this  appears  from  the  answer ;  and 
Mr.  JUarshall  says,  that  the  defendant,  upon  that  visit,  en* 
tered  into  ^^  a  more  particular  agreement"  with  him  to  carry 
on  the  investigation  in  respect  to  the  titles ;  and,  by  that 
agreement,  the  defendant  was  to  do  what  was  necessary  to 
establish  bis  own  title  to  the  land,  and  the  witness  was  to 
'  prosecute  and  defend  all  suits,  as  to  adverse  claimants,  at 
his  own  expense,  and  to  pay  the  taxes.    All  this  was  part  of 
the  new  agreement  between  the  defendant  and  his  ageijt. 
On  the  defendant's  return  to  this  State,  laden  with  all  this 
knowledge,  he  takes  a  new  deed  from  the  plaintifis,  and  can* 
oels  the  former  one*     The  new  deed  is  of  the  date  of  the 
14th  of  May^  1804 ;  and  he,  at  the  same  time,  executes  to 
the  plaintifis  a  bond  of  indemnity  of  the  same  date  against 
the  claims  of  John  May  and  Humphrey  Marshall^  in  regard 
to  their  agency  in  the  premises.    This  was  one  of  the  most 
solemn  recognitions  that  could  have  been  made  of  the  origi* 
mal  contract,  with  full  knowledge,  derived  from  the  most 
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1821.       aothentic  sources,  of  all  the  circomstances  belonging  to  (be 
V^*^^*^*^    case.    It  would  seem  to  be  impoMible,  after  this,  for  the  de- 
V.  fendant  to  allege,  with  any  plausibility,  fraud,  or  oMsrepre- 

^'"''°°"'  sentation  on  the  part  of  the  plaintiffn.  He  ratified  the  bar- 
gain, after  due  notice  and  inquiry ;  and  afterwards,  in  the 
spring  of  1805,  he  paid  300  dollars  towards  interest.  And 
nearly  three  years  after  the  ratification,  he  writes  a  letter  to 
one  of  the  plaintiffs,  on  the  3d  January^  1807;  and  though, 
in  that  letter,  he  says  he  was  ^  as  uncertain  in  regard  to  the 
Kentucky  property  as  at  first,"  and  that  his  agent  had  done 
nothing  ^'  to  progress  the  claims  which  he  had  been  so  uo* 
fortunate  as  to  take  from  off  his  shoulders^'  (meaning  tlie 
executor) ;  yet,  that  he  ^^  meant  to  have  paid  before  thiS| 
and  had  done  his  utmost,  but  had  not  been  able  to  raise  the 
money;  that  be  expected  reimbursemenu  that  winter,  out  of 
which  he  should  pay  him  (the  executor)  as  much  as  possi- 
ble. He  hopes  he  (the  executor)  will  be  content  with  re- 
ceiving interest,  till  he  can  effect  a  sale  of  some  property ; 
and  thinks  it  will  not  be  much  of  a  favour  fur  the  executors 
to  wait  for  the  principal,  till  he  was  able  to  dispose  of  pro- 
perty to  discharge  it.'* 

Nor  is  there  any  breach  of  the  covenants  contained  in  the 
deed  to  the  defendant.  There  were  no  covenants,  except 
against  R.  S.  Brands  and  his  representatives,  and  the  repre- 
sentatives of  5.  Beall  and  of  Isaac  and  Nicholas  Gouvftneuff 
and  the  persons  claiming  under  them  ;  and  there  is  no  proof 
of  eviction  or  disturbance  under  any  claim  derived  from  ei- 
ther of  those  sources.  Even,  if  the  mere  failure  of  title  was 
made  out,  it  would  not  alter  the  case,  or  help  the  defendant, 
for  he  took  the  risk  of  the  goodness  of  title  upon  himself. 
He  knew  with  whom  he  dealt,  and  the  nature  of  the  hatard- 
ous,  but  flattering,  speculation  in  which  he  engaged.  He 
has  no  remedy,  but  under  the  express  covenants  in  his  deed; 
and  these  covenants  have  not  been  broken.  If  it  was  in  the 
power  of  the  defendant,  yet  it  would  seem  to  be  very  unrea- 
sonable and  inequitable  for  him,  at  this  late  day,  and  after  a 
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lapse  of  18  years,  to  rescind  the  contract,  and  cast  back  upon       1831. 
the  plaintiffs  the  burthen  of  rescuing  a  title  now  impaired      >^^v^<^ 
and  oppressed  by  the  great  lapse  of  time,  and  the  want  of  y. 

due  diligence  or  skill  on  the  part  of  the  defendant  There  ^''■"''X"^' 
is  no  good  reason  to  suppose,  but  that  vigilant  and  well  di* 
rected  efforts  in  the  prosecution  of  the  title  of  the  testator, 
under  R.  S»  Brands^  if  they  had  been  commenced  in  1802, 
and  steadily  and  bnremittingly  pursued,  would  have  saved 
the  defendant  from  loss,  if  they  did  not  yield  him  a  consider- 
able gain*  The  adverse  possessions  should  not  have  been 
suffered  to  spread  and  take  root,  and  ripen  into  right ;  and 
if  the  defendant  had  not  voluntarily  '*  taken  the  burden  from 
off  the  shoulders  of  the  plaintiffs,"  how  can  we  now  safely 
say,  that  they  might  not  have  realiied  a  more  valuable  con* 
sideration  f  There  is  no  case  in  which  a  party,  with  know* 
ledge  of  all  the  circumstances,  has  been  permitted  to  hold 
to  a  bargain  for  years,  and  then,  at  last,  to  throw  it  up  as 
unprofitable* 

There  has  been  no  decision  to  this  day,  in  the  Kentucky 
Courts,  upon  the  merits  of  the  Brands  title ;  and  Mr.  Mar^ 
•hall  says,  he  does  not  know  that  any  of  the  suits  brought 
by  him,  on  behalf  of  the  defendant,  are  affected  by  any  of 
the  statutes  of  limitation.  The  decision  of  the  Court  of  Ap- 
peals in  Kentucky,  of  the  10th  April,  1817,  turned  upon  a 
matter  of  evidence  as  to  the  requisite  proof  of  the  will  of 
the  testator.  This  was  an  objection  rather  of  form  than  of 
substance,  and  was  capable  of  being  cured ;  and  the  defect 
of  proof  in  that  case  was  impotable  to  the  want  of  due  dili- 
gence and  inquiry  in  the  defendant  And  how  the  Court  of 
Appeals  in  K.  could  say,  that  the  deed  from  the  plaintiffs 
was  not  executed  by  a  majority  of  the  executors  of  A*.  Gcvr 
vermur,  when  the  deed  was  executed  by  three  out  of  five  of 
the  executors  named  in  the  will,  I  am  at  a  loss  to  understand- 
There  most  have  been  some  mistake,  either  in  the  documents 
before  them,  or  in  the  documents  before  me,  as  to  that  mat- 
ter of  fact 
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18211 »  The  defendaot  baa  do  right  to  charge  the  plaintifis  with 

^^''^/^^     the  loss,  if  any,  resulting  from  the  sales  made  by  the  Mar- 

GouTsiuiBUB  ^i^^j  ^^  ^^  ^^^^  ^^  Ktntuch,,  for  U.  Stales  taxes.    The 

^''"*"^'^*  lands  were  sold  in  1805,  and  the  deeds  executed  to  the  pur- 
chaser (who  bonght  in  large  tracts,  for  a  nominal  considera- 
tion) in  1807.  By  the  new  agreement  made  between  the 
defendant  and  H.  Marshall^  in  1809,  when  the  defendant 
appeared  and  assumed  the  control  of  the  lands,  and  of  the 
interest  therein,  as  owner,  Marshall  was  to  pay  all  taxes.  It 
was  incumbent,  then,  upon  the  defendant,  or  his  agent,  to 
discharge  those  U.  5.  taxes,  or  to  redeem  the  lands.  The 
plaintifis  were  not  chargeable  with  any  duty,  or  with  an^ 
negligence,  upon  that  point.  That  task  was  assumed  by  the 
defendant,  and  conferred  upon  his  agent ;  and  the  petty  in- 
cumbrance of  [7.  S.  taxes  was  not  within  any  of  the  cove- 
nanu  in  the  deed  to  the  defendant* 

Upon  the  whole,  whatever  sympathy  may  be  felt  towards 
the  defendant,  for  his  losing  bargain,  there  is  no  principle  in 
law  or  equity  to  be  deduced  from  the  case,  that  will  justify 
this  Court  in  rescinding  the  contract  of  purchase,  or  in  de^ 
nying  to  the  plaintifi  their  ordinary  remedy  upon  their 
mortgage. 

I  shall,  accordingly,  direct,  that  the  usual  decree  for  a 
foreclosure  and  sale  be  entered. 

Decree  accordingly. 
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Cook  and  Kane  against  Mancius  and  Visschbr. 

An  incarnhnncer,  pendente  liUy  need  not  be  made  ft  pftity  to  a  suit  for 
the  foreclosure  of  a  mortgage ;  and  he  is  not  entitled  to  redeem,  un- 
less under  special  circumstances :  as  where  he  became  a  judgment 
creditor  after  the  commencement  of  the  suit,  but  before  the  decree, 
and  the  purchaser  at  tlie  master^  sale  had  [M^rious  notice  of  the  judg- 
ment, and  by  a  prenous  engagement  with  the  mortgagor,  obtained 
from  him  an  order  Ibr  the  surplus  moneys,  which  was  accepted  by  the 
master. 

Hie  Court  does  not  take  notice  of  a  purchaser  of  the  subject  matter, 
pending  the  suit. 

Where  a  trustee,  and  his  ceekd  que  iruely  as  plaintiiSs,  file  their  biQ,  and 
pending  the  suit,  the  ceiiui  que  tnut  assigns  his  interest  to  another,       ^ 
k  is  no  objection  at  the  hearing,  that  the  latter  was  not  made  a  party. 

THE  bill,  filed  August  6,  1818,  stated,  that  the  plaintiff,  •'•«•  >•»»«>■ 
Cook,  on  the  9th  of  Jti/y,  1817,  obtained  a  judgment  in  the 
Soprane  Court,  against  the  defendant,  Visscher^  for  1,735 
dollars  and  92  cents,  which  was  in  trust  for  the  plaintid^ 
Kane.  That  a  Ji.  fa.  was  issued  on  the  judgment,  under 
which,  and  other  executions,  the  sheriff  sold  the  personal 
property  of  F.  for  357  dollars :  and  on  the  24th  of  July, 
1818,  he  sold  at  public  auction,  to  the  plaintiff  C,  as  the 
highest  bidder,  for  ten  dollars,  all  the  interest  of  V.  in  a  cer- 
tain piece  ot  land  in  Water  Vliet,  of  which  Fl  was  seized, 
subject  to  a  certain  mortgage,  which  Gerrit  G.  Van  Zandi^ 
who  was  seized  of  the  land  before  the  purchase  thereof  by 
F.,  gave  to  Henry  Ostromj  on  the  22d  of  May ^  1810,  to  ^se- 
cure the  payment  of  2,785  dollars*  That  proceedings  hav- 
ing been  had  in  this  Court  for  a  foreclosure  of  the  mortgage, 
a  decree  for  the  sale  of  the  premises  was  entered  on  the  25th 
of  May,  1818.  That  the  defendant  V.,  aAer  the  judgment, 
smd  before  the  sale  of  the  premises,  in  order  to  defraud  the 
plaintiff  iT.  of  the  benefit  of  the  judg^en^  sold  the  pre- 
mises, *  without  consideration,  to  the  defendant   Mancius, 
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182K  and  by  deceitful  representations  to  the  solicitor  and  coansel 
of  the  mortgagee,  procured  the  decree  for  sale  to  be  enter* 
ed  with  directions  that  on  the  sale  the  surplus  moneys,  if 
,  any  should  remain,  after  satisfying  the  mortgage  debt  and 
costs,  should  be  paid  over  to  the  defendant,  V.  That  o» 
the  21  St  o(  July^  1818,  the  master  sold  the  mortgaged  pre- 
mises at  auction,  under  the  decree,  to  the  defendant  M.^  for 
8,000  dollars.  That  the  balance  of  the  mortgage  debt,  with 
the  costs,  amounted  to  1,080  dollars.  That  M-  had  notice 
of  the  judgment,  and  that  it  was  unsatisfied.  That  M.  en- 
deavoured to  conceal  from  the  plaintifis  that  the  premises 
were  to  be  sold  under  the  decree,  at  the  time  mentioned. 
That  on  the  day  of  sale,  C.  offered  to  pay  the  master  the 
amount  due  on  the  mortgage,  with  the  costs,  which  he  refu- 
sed to  take ;  and  immediately  after  the  sale,  C.  gave  a  writ- 
ten notice  to  the  master,  that  he  was  the  holder  of  an  unsa- 
tisfied judgment,  in  trust  for  K.  and  as  such,  was  enutled  lo 
the  surplus  of  the  purchase  money  remaining,  after  payment 
of  the  mortgage  debt  and  costs.  That  the  plaintiffs,  as  soon 
as  it  was  in  their  power,  after  the  sale,  obtained  aa  order  of 
this  Court,  requiring  the  master  to  pay  the  surplus  into 
Court ;  but  the  master  reported  that  he  had  paid  the  money 
over  to  V.  That  M.  did  not  pay  the  2,000  dollars,  bid  by 
bim  at  the  sale,  but  only  the  amount  due  on  the  mortgage 
and  the  costs,  being  1,080  dollars.  That  M.  acted  as  the 
agent  of  F.,  and  for  the  purpose  of  defeating  the  cUiai  of 
plaintiffs,  purchased  the  land,  under  an  agreement  with  V  ^ 
that  the  reudue  of  the  2,000  dollars,  after  deducting  the 
mortgage  debt  and  costs,  should  be  deducted  from  the  coor 
tideration  agreed  to  be  paid  for  the  land,  ia  case  he  should 
be  obliged  to  pay  the  residue  to  the  plaintiffs-  That  V.  has 
never  received  from  Jtf.,  the  residue  of  the  purchase  money. 
That  the  plaintifis  have  applied  to  the  defendants  for  the  rer 
sidue  of  the  purchase  money,  or  a  transfer  of  the  premises^ 
on  receiving  the  amount  of  the  mortgage  debt  and  costs^ 


CASES  IN  CHANCERT.  81 

^hich  the  defendaats  have  refused.  That  JIf.,  before  the  sale,  1821  • 
knew  that  F.,  by  fraadolent  artifices^  had  procured  ttie  or- 
der of  sale  to  be  so  drawn,  as  to  the  payment  of  the  surplus 
iDoiieys.  Prayer^  that  the  defeodauts  may  be  decreed  to 
pay  into  Court,  or  to  the  plaiotifis,  the  surplus  of  the  pur- 
chase money,  being  920  dollars ;  or  that  they  execute  a  deed 
to  the  plaintiff  Ju,  for  the  land;  and  pay  the  costs  and  char- 
{[es,  &c.  and  for  general  relief. 

The  answtr  of  the  defendants  adniitted  the  judgment,  Sec* 
but  denied  that  it  was  in  trust  for  K  It  stated,  that  the 
suit  in  which  the  deeree  of  sale  was  made,  was  brought  by 
Ostrom^  as  plaintiff,  against  Van  Zandi  and  his  wife,  L. 
Standford^  and  Viischer^  defendants,  and  that  the  decree  di« 
rected  that  after  paying  the  mortgage  debt  and  costs,  ^'  the 
residue  of  the  money,  if  any,  should  be  paid  to  the  defendant 
Fl'^  That  C.  attended  the  sale,  and  was  a  bidder.  That 
the  plaintiffs,  before  the  sale,  were  duly  apprised  of  it,  and 
knew  that  they  were  not  parties  to  the  decree,  and  that  the 
surplus  moneys  were  to  be  paid  to  V.  under  it.  The 
defendant  M.  stated,  that  on  the  21st  otJult/^  1818,  K  was 
justly  indebted  to  him  in  the  sum  of  212  dollars  and  15  cents, 
and  that  the  principal  inducement  of  JIf.,  in  attending  the  sale, 
was  to  secure  that  debt,  V.  having  since  become  wholly  in- 
solvent That  in  Jutie^  1818,  M.  applied  to  Fl  for  infor- 
mation respecting  the  premises  so  to  be  sold  under  the  mort- 
gage, and  it  was  agreed  between  M.  and  F,  that  Jtf.  should 
uke  an  order  from  V.  on  the  master  who  should  sell,  for  the 
surplus  moneys,  if  any,  arising  from  the  sale,  in  full  of  his 
demand  against  V.  That  the  order  was  accordingly  drawn 
on  the  day  of  sale,  but  before  it  was  made,  and  Jtf.,  in  con- 
sideration of  that  order,  discharged  F.  from  the  demand  he 
had  against  him ;  and  aAer  the  sale,  the  master,  on  the  same 
day,  accepted  the  order.  That  the  whole  transaction  was 
in  good  faith,  and  without  any  intent  to  defraud  the  plain- 
tiflSk  That  M.  confided  in  the  decree,  and  in  the  validity  of 
any  acts  done,  bona  Jidt^  under  it.    M.  admitted  that  he 
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1821.       knew  of  the  judgment  in  favour  of  C,  bat  alleged  that  he 
sapposed  the  acu  above  stated  were  fiilly  protected  by  the 


Cook 


Mamgivs. 


V.  decree.     That  the  plaintiffs  had  notice  of  the  proceedings  in 

Chancery  to  foreclose,  in  time  to  have  applied  to  the  Court. 
The  defetidantffdid  not  use  any  contrivance  to  conceal  from 
the  plaintiffs,  that  the  premises  were  lo  be  sold  on  the  21st  of 
7ii(y,  1818,  or  at  any  other  time.  And  they  alleged,  that 
the  bill  of  foreclosure  was  filed  January  25,  I813»  and  the 
plaintiffs  had  legal  notice  of  it.  They  denied  that  C,  at 
the  time  of  the  sale,  or  at  any  other  time,  offered  to  pay  the 
master  the  amount  of  the  mortgage  debts  and  costs,  or  that 
he  refused  it ;  but  they  alleged,  that  the  surplus  moneys  had 
been  legally  and  fairly  disposed  of,  by  the  master's  accept- 
ance of  ^e  order  of  Fl,  prior  to  any  written  notice  to  him 
from  C.  They  denied  that  M.  acted  as  the  agent  of  F.,  in 
the  purfchase  of  the  premises,  or  with  a  view  to  defeat  the 
collection  of  the  judgment,  or  with  any  fraudulent  purpose, 
or  upon  any  agreement,  that  the  surplus  moneys  were  to  be 
deducted  from  the  consideration,  if  M,  should  be  compelled 
to  pay  it  to  llie  plaintifi,  or  upon  any  trust  whatever ;  but 
that  the  purchase  was  made  exclusively  for  the  benefit  of  JIf. 
They  denied,  that  they,  or  either  of  them,  procured  the  de- 
cree io  be  drawn  in  the  manner  above  stated.  JIf.  admitted, 
that  a  few  days  before,  the  sale,  he  understood  from  F.,  that 
by  the  decree,  F.  was  entitled  to  the  surplus  moneys,  if  any, 
arising  from  the  sale,  and  ,A1  called  at  the  office  of  the  soli* 
citor  of  Ostrom^  and  saw  the  decree. 

Witnesses  were  examined  on  both  sides,  and  exhibits  made 
in  the  cause.  The  material  facts  not  addaitted  in  the  plead- 
ings, are  stated  in  the  opinion  of  the  Court. 

W.  Jl^  Duer^  for  the  plaintifis. 

J.  V.  J/i  Yates,  for  the  defendants. 
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Tat  CitANCELLoa.    The  phiimif  Cook  obtained  a  judg^       1881. 
vent  at  law  against  tlie  defendant  yUseher^  on  the  9th  of 
Jult/f  18 it.     There  was,  at  that  tifloe,  and  had  been  for 
some  ume  previonsly,  a  snit  pending  in  this  Conrt,  by 
Henry  Ostrom^  to  foreclose  a  mortgage  given  by  OerrU  G. 
Van-Zandi.    The  defendant  Fesscher,  who  was  a  purcha- 
ser nnder  Van  Zandt^  and  owned  the  equity  of  redeniptioni 
was  a  party  to  the  bill  of  foreclosure.    A  decree  for  tbi 
sale  of  the  inortgaged  premises  was  obtained  on  the  25th  of 
vJKsy,  1818,  and  a  sale  made  by  the  master  on  the  21  st  it 
July^  1818,  and  the  defendant  Mancius  became  the  purchased 
for  3|000  dollars,  which  was  920  dollars  beyond  the  balance 
of  debt,  interest  and  costs  doe,  at  that  Ume;  to  Ostrofo.  The 
.  plaintiffs  now  seek  to  recover  that  sarplus  from  Maneim  the 
purchaser,  or  else  to  redeem  the  mortgaged  premises,  or  fer 
some  other  general  relief,  under  the  special  circttmstanees 
disclosed  in  the  case. 

The  plaintiff  was  a  junior  iocumbraneer,  and  .became 
smb.  pending  tiie  mortgage  suit,  but  it  was  long  prior  to 
the  decree,  and  it  would  seem  upon  principles  of  equity, 
that  be  was  entitled  to  have  his  judgment  satisfied  out  of 
the  residuary  interest  of  the  defendant  F.,  in  the  land,  af- 
ter the  mortgage  debt  and  costs  were  paid.  He  had  an 
equitable  lien  upon  that  equity  of  redemption,  or  upon  the 
surplus  moneys  arising  upon  the  sale.  By  the  terms  of  the 
decree  in  Ottrom^s  suit,  (and  which  tehns  were  procured 
SA  will  be  hereafter  explained,)  the  residue  of  the  moneys, 
if  any,  were  directed  to  be  paid  over  to  the  defendant  K^ 
in  whom  the  equity  of  redemption  resided ;  and  they  were 
paid  over,  by  his  order,  to  the  ddendant  M.,  so  as  entirely 
to  eiclude  the  claim  of  the  presetK  plaintiff.  If  the  plain- 
tiff bad  been  a  judgment  creditor  ai  the  cemmencemeni  of 
the  $uit  to  foreclose  the  mortgage,  the  mortgagee  Would 
have  been  bound  to  have  made  him  a  party,  or  else  the  de- 
cree and  aak  would  not  haVe  taken  away  his  right  to  re- 
deem, even  as  against  Mandm  the  purchaser.    This  prin- 
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1831*  ciple  was  discusged  and  sufficiently  explained  in  the  case  of 
Haines  v.  Beachf  (3  Johns,  CA.  Rep.  459.)  and  in  the 
authorities  there  referred  to.  But  the  present  plaintiff  be^ 
came  an  incumbrancer  pendente  liu^  and  therefore*  accord-* 
ing  to  the  doctrine,  in  the  case  of  The  Bishop  of  JVincJies" 
biiSicrimSffT  '*'"  ^'  Paine,  (11  Fesey.  194.)  it  was  not  necessary  that  he 

<tiii«,nMdnoc  should  have  been  made  a  party,  and  he  has  no  right  to  re- 
be  made  a  par-   -  -,  r     ji  o 
tj;  ^^.^  ^  deem.  This  may,  perhaps,  be  true  as  a  general  propositiouj 

radeem,  aoiess  but  the  Special  circumstauces  of  this  case  ought  to  take  it 

circajnataacet ;  out  of  the  general  rule.     Here  the  plaintiff  became  a  judg- 

aa  whcra    the  .^      «» 

piaintiffbecanMi  nent  Creditor  prior  to  the  decree,  and  the  purchaser  had 
ditor  after  the  aouce  of  his  judgment  and  of  his  claim  upon  the  surplus 
or  the  rait  to  nonevs  prior  to  the  sale,  and   there  is   reason  to  infer 

forecloaa      the  *      "^ 

nortga^aod  some  Understanding  and  arrangement,  between  the  two  der 
cvve  of  ^^  findants,  intentionally  and  studiously  to  divert  the  sor- 
aaia,  and  the  {jlug  moueys  from  the  plaintiff  to  themsclves.     Ifthefitcta 

pnrcnaaer  bad 

Qotice  of  the  nil!  warrant  this  conclusion,  the  prior  notice  of  the  plain- 

judcmeot,  and  ^  '  «^  s^ 

^  '  ^Toa^tha  ^'*  ^'^™  ^P^°  ^^^  surplus  moneys  may  operate  upon 
•ttrpUisiiioiiejt.  Ike  purchaser  equally  bs  if  the  plaintiff's  incumbrance  ex- 
ifted  prior  to  the  commencement  of  the  suit  upon  the  mort- 
gage. Equity  attaches  great  importance  to  notice  of  ano- 
ther's claims  or  pretensions,  and  generally  charges  a  party, 
whether  be  be  a  purchaser  or  otherwise,  who  acts  regardless 
of  such  notice,  with  all  the  duties  that  such  xrlaims  impose. 
Though  the  mortgagee  is  not  bound  to  take  notice  of  in- 
cimbrancers  who  became  such,/>en<fefife  lite,  yet  such  an  in- 
combrancer  acquires  a  lien  upon  the  residuary  interest  of  the. 
debtor,  which  this  Court  does  regard,  in  a  variety  of  cases; 
and  I  presume  that  upon  due  application  by  such  a  creditor, 
the  Court  would  not  suffer  the  surplus  moneys,  after  the 
prior  incumbrance  was  satisfied,  to  pass  into  the  hands  of 
the  debtor.  Here  the  mortgage  suit  had  been  pending 
since  January,  1813,  and  can  it  be  possible  that  all  subse- 
quent incumbrancers,  however  slow  may  be  the  progress  of 
the  mortgage  suit,  are  to  be  utterly  disregarded  ?  If  the  mort* 
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gagor  can  take  or  appropriate  to  himseirthe  surplus  money, 
or  the  cash  value  of  the  equity  of  redemption,  and  the  pur- 
chaser can  also  buy  with  notice  of  the  subsequent  incum- 
brauce  and  of  the  claim  of  the  creditor  to  the  surplus,  and 
yet  bold  the  land  discharged  of  any  right  of  redemption, 
the  lien  of  the  subsequent  creditor  is  utterly  defeated,  and 
becomes  of  no  value.  That  right  is  entitled  to  some  effi- 
cient protection,  and  the  subsequent  judgment  or  mortgage 
creditor  must  have  a  right,  either  to  come  in  and  be  made 
a  party,  so  as  to  secure  his  claim  upon  the  surplus,  or  if  he 
can  charge  the  purchaser  with  previous  notice  of  his  judg- 
ment, and  of  his  claim  under  it  upon  the  equity  of  redemp- 
tion, he  must  be  entitled  to  redeem  equally  as  if  he  had 
been  an  incumbrancer  at  the  commencement  of  the  suit. 

Before  we  look  more  particularly  into  the  facts  in  this 
case,  there  are  one  or  two  preliminary  poiou  to  be  dispo- 
sed of. 

It  has  been  made  a  question,  whether  the  plaintiff  Cook, 
was  a  competent  witness  in  the  cause,  inasmuch  as  he  may 
be  responsible  for  costs,  though  a  naked  trustee.  But  as 
'  his  testimony  does  not  appear  to  be  essential  to  the  deter- 
mination of  the  case,  I  have  assumed,  for  the  purpose  of  this 
discussion,  thftt  the  objection  to  the  competency  of  his  tes- 
timony was  well  founded,  and  have  not  regarded  it. 

Another  objection  is  made  to  the  want  of  parties.  The 
plaintiff  C,  the  legal  owner  of  the  judgment  avers,  that  he 
holds  it  only  as  trustee  for  James  Kane^  who  is  a  party  to 
the  bill.  We  have,  then,  the  trustee  and  cestuy  que  trua 
parties  to  the  bill.  But  it  was  vaguely  intimated  in  tht 
answer,  put  in  upwards  of  a  year  after  the  bill  was  filed, 
that  Oliver  Kane  had  some  interest  in  the  judgment,  and  it 
was  proved  by  one  of  the  witnesses,  Thomas  Bridgen^  that 
the  plaintiff^,  informed  him  that  his  interest  in  the  judg- 
ment had  been  assigned  to  O.  if.  When  this  information 
was  given,  or  the  assignment  made,  does  not  appear.    He 


1821. 
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V. 

Mahcius. 


Whether  ■ 
neked  trutse, 
who  ia  plaiDtiSf, 
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1831.       was  examined  as  a  witoess,  in  Junt^  1820,  and  be  says,  tfaaf 

^^^v^'      O.  K.  informed  him  of  ibe  same  fact,  "some  lime  ago/' 

y.  The  bill  was  filed  in  1818,  and  we  may  as  well  intend  that 

^^**^^'     this  assignment  was  made  after,  as  before  the  filing  of  the 

bill ;  and  if  the  defendants  meant  to  rely  upon  so  formal  and 

"Wiieramtiin-  technical  an  objection,  it  was  incumbent  upon  them  to  have 

^ttA  ftffft^  liifl    #tt#to 

.Acy  ^m  tnui  shown  clearly  the  existence  of  the  fact  at  the  commencement 
^peSlvql'Se  of  the  suit.  A  change  of  interest  from  the  cestuy  que  trust 
JJ?  ^^Sym^  to  another, />enc{en<e  lite^  can  hardly  be  admitted  as  sufficient 
S5"to*anot£r,  to  support  the  objection,  at  the  hearing,  of  a  want  of  par- 
2»  atOie^SSr.  ties,  wheu  we  have  before  us  the  party  in  whom  the  legaj 
^^^^'tTwi  title  resides,  and  the  cestuy  que  trust  existing  at  the  filing  of 
*?S«^'  Court  the  bilL  The  Court  is  not  bound  to  take  notice  of  any  inter- 
BotiU'*°of  *Ae  ®*t  acquired  by  purchase  in  the  subject  matter  of  a  suit 
Sr**^ubie?[  P«»d'ng  the  suit. 

Swfc'*'*'^*^  The  facts  connected  with  the  sale,  form  the  equity  of  thif 
case.  JIfr.  JEf enr^,  the  Solicitor  for  Ostram,  the  plaintiff  in' 
the  mortgage  suit,  says  that  he  drew  the  decree  of  sale, 
and  inserted  therein  the  usual  clause,  ^*  that  the  residue  (if 
any)  of  the  moneys  be  brought  into  Court,  to  abide  the 
order  of  the  Court,"  and  that  those  words  were,  afterwards, 
obliterated  from  the  draft,  and  the  words  ''  paid  to  the 
defendant  Fisscher*^  substituted,  at  the  instance  and  upon 
the  application  of  the  defendant  Fl  That  alteration  has 
probably  produced  the  present  suit.  The  solicitor  acted 
without  the  knowledge  of  any  judgment  creditor  existing 
entitled  to  the  surplus,  and  without  any  suspicion  of  th0 
design  of  the  defendant  V,,  who  knew  of  the  judgment, 
and  who  concealed  that  knowledge  from  the  solicitor.  Mr. 
Henry  says  he  believed  tliat  Fl  would  be  entitled  to  the 
surplus  moneys.  The  concealment  from  the  solicitor,  when 
be  was  requested  to  alter  the  decree,  of  the  fact  of  there 
being  an  unsatisfied  judgment  creditor,  whose  lien  attached 
upon  the  equity  of  redemption,  is  the  circumstance  of  which 
I  complain.  It  may  be  laid  down  as  a  clear  rule  of  ethics, 
that  it  is  wrong  to  procure  an  act  to  be  done,  which  would 
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not  iMve  bete  done,  if  A  material  and  pertioent  fact  known       ]  82L 
10  one  party  and  not  to  the  other,  had  been  disclosed.  ^^ccwT' 

•Jhe  decree  was  entered  in  May,  1818,  as  of  course,  and  t. 

there  is  no  evidence  that  the  judgment  creditor  had  any      ,  ,  ,     -- 
knowledge  of  the  pendency  of  the  suit  upon  the  mortgage, 
ontH  within  a  few  days  of  the  sale.     In  June,  1818,  an 
arrangement  was  made  between  the  defendant  V.  the  owner 
of  the  equity  of  redemption,  and  the  defendant  Jt/.,  the  sub- 
sequent purchaser  at  the  master's  sale,  to  secure  those  sur- 
plus moneys  for  their  joint  benefit.     It  would  appear  from 
the  answer,  that  the  defendant  V.  was  indebted  to  the  de* 
fendant  M.  on  simple  contract  to  the  amount  of  213  dol- 
lars and  \5  cents;  and  the  latter  applied  to  the  former  for 
information  respecting  the  mortgage  suit,  and  the  land  to  be 
sold  under  the  mortgage,  and  understood  from  him  that  by 
the  decree,  tlie  defendant  F.  would  be  entitled  to  the  surplus 
moneys ;  and  for  bis  greater  satisfection,  the  defendant  JH 
criled  at  the  solicitor's  office  to  look  at  the  decree.     The 
subsequent  agreement  between  the  two  defbndanu,  made  on 
the  30th  of  Jwm,  1918,  was,  that  the  defendant  M.  should 
accept  ef  an  order  from  the  defendant  V,  upon  tlie  master,  for 
the  sarptus  moneys,  whalc^ar  they  might  be,  in  full  of  the 
sJboiie  simple  contract  demand.    On  the  day  of  sale,  the 
defauiant  M.  ailandsd  as  a  bidder,  and  on  ilmt  day,  bat 
prmnaa  to  the  sale^  the  order  was  drawn.    He  says,  that 
Us  mmiva  in  attending  tlie  sale,  was  to  purchase^  in  order 
to  secure  his  demand,  accotding  to  the  above  arrangement. 
TW  defendant  M*y  accordingly  discovered  an  ansiety  to 
have  the  sale  go  oo,  and  urged  it  on,  though  the  plaintiff's 
counsel  was  present  and  pressing  a  postponement*    The 
latter  offered  his  check,  or  that  of  another  personi  for  the 
mortgage  debt  and  costs,  to  the  agent  wIk>  attended  on  be« 
half  of  the  solicitor  for  OMtr^m^  the  mortgagee.    The  plain- 
tiff C.  offered,  moreover,  to  procure  the  money,  if  the  check 
was  objectionable,  but  he  was  referred  to  another  immediate 
agent  of  Oitrom^  who  was  present,  and  does  not  recollect 
Vol.  V.  13 
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1821  •  that  any  such  offer  was  made  to  him.  The  sak  was  made, 
and  the  conveyance  to  JIf ,  the  purchaser,  executed,  and  the 
whole  transaction  consummated  with  a  rapidity  that  is 
rather  alarming.  Immediately  upon  the  sale,  the  order  of 
the  defendant  F.,  in  favour  of  the  defendant  M^j  was  accept* 
ed  by  the  master  as  equivalent  to  a  payment  of  the  surplus 
moneys,  and  the  defendant  M.^  on  the  same  day  discharged 
the  defendant  V.  from  his  demand,  and  retained  to  himself 
the  surplus  value  of  the  bid,  after  satisfying  his  simple  con- 
tract  debt;  the  residue  of  that  surplus  so  retained,  as  a  gra- 
tuity from  the  defendant  F.,  amounted  to  704  dollars  and 
85  cents.  The  answer  says,  that  the  surplus  moneys  were 
legally  and  fairly  disposed  of  by  the  acceptance  of  the 
order.  ^ 

The  plaintiff  C,  who  had  made  unavailing  efforts  to  stay 
the  sale,  or  to  discharge  the  mortgage  debt,  and  preserve 
the  lien  of  his  judgment^  took  other  steps  to  prevent  the 
surplus  moneys  from  passing  under  the  control  of  the  de- 
fendant V.  Here,  also,  his  vigilance  failed  him.  The  at- 
torney for  the  plaintiff  C,  and  in  his  name,  gave  written 
notice  to  the  master  imnudiaiely  t^on  iht  saU^  that  he  was 
the  holder  of  an  unsatisfied  judgment  as  trustee  of  the  plain- 
tiff JTm  and'that  he  was  entitled  to  the  surplus  moneys  on  the 
sale  of  that  day.  It  seems  extremely  pi^baUe  from  circum* 
stances,  that  this  notice  came  immediately  to  the  knowlege  of 
Af .,  the  purchaser.  He  had  a  conversation  with  the  attorney 
of  the  plaintiff  C.  prior  to  the  sale,  relative  to  the  plaintiff's . 
judgment ;  and  just  before  the  sale  the  defendant  M.  had  a 
conversation  with  the  plaintiff  C,  relative  to  the  amount 
necessary  to  be  bid,  in  order  to  make  the  requisite  surplus  to 
satisfy  the  judgment.  The  purchaser  M.  was  thus  duly  ap- 
prized,  when  he  purchased,  not  only  of  the  existence  of  the 
judgment,  but  of  the  actual  and  avowed  claim  of  the  plain- 
tiff C.  to  the  surplus.    The  master  as  well  as  the  purchaser 
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disregarded  this  notice ;  bat  I  do  not  mean  to  implicate  bim  1821  • 
in  any  censure,  for  he  followed  the  words  of  the  decree,  as 
they  bad  been  inserted,  at  the  instance  of  the  defendant  F., 
directing  the  sorplns  to  be  paid  to  the  defendant  F.  He 
accepted  the  order  ^  of  that  defendant,  as  a  payment  to  him 
of  the '  sarplos  moneys,  amontiting  to  920  dollars,  and  on 
the  succeeding  day  he  made  his  *  report  of  the  sale,  and  of 
the  disposition  of  the  purchase  money*  It  was  not  until  the 
third  day  that  the  plantiff  C.  was  able  to  apply  to  this 
Court,  and  obtain  an  order  upon  the  master,  to  bring  the 
surplus  moqeys  into  Court.  That  order,  unfortunately  for 
the  plaintiff,  was  obtained  a  day  too  late. 

The  defendant  JIf.,  by  this  arrangement  with  the  defend- 
ant Fl,  and  by  bis  purchase,  with  knowledge  of  all  the  equi- 
ty of  the  plaintiffs'  case,  and  with  eiplicit  and  monitory  no* 
tice,  not  only  obtains  payment  of  his  simple  contract  debt, 
out  of  land  bound  by  a  judgment,  and  in  preference  to  that 
judgment,  but  be  makes  an  absolute  profit  of  704  dollars 
and  85  cents;  nor  is  this  all.  On  the  15th  of  August^ 
1818,  (being  only  twenty-five  days  after  the  sale,  but  subse* 
quent  to  the  commencement  of  this  suit,)  lie  contracts  to  sell 
the  land  for  4,000  dollars,  and  a  deed  was  afterwards  exe- 
cuted in  pursuance  of  that  contract,  and  the  consideration 
secured. 

It  appears  to  me,  that  the  plaintifi^s  lien  upon  the  equity 
of  redemption  ought  not  to  be. defeated  by  the  transactions 
which  took  place,  and  that  he  has  pressing  clafms  upon  the 
Court  for  its  assistance.  There  can  be  but  one  question  in 
the  case,  and  that  is,  as  to  the  most  suitable  and  effectual  re- 
lief to  be  afforded  to  the  plaintiff.  The  prayer  is  for  gene- 
ral, as  well  as  for  particular  relief;  and  any  relief  may  be 
granted  suitable  to  the  case,  and  consistent  with  the  allega- 
tions and  proofs.  I  consider  that  the  plaintiff  is  entided  to 
redeem,  as  against  such  a  purchaser,  acting  with  such  pre- 
vious arrangement  with  the  owner  of  the  equity  of  redemp- 
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1821.  ciofi,  and  under  such  notice,  equaUy  a«  ifhUJudgmeftl  had 

''^C^'''^  existed  prior  to  the  suit  upon  Ihe  mortgage.    To  limk  iht 

V.  rehnedy  to  llie  ailioaot  of  Iheeorplua,  is  tbebandftoftbe 

^^"^*'  purchaser,  «fobM  be  depriving  ibe  judgttnaH  credilnr  of  bb 


A  person  who  iieo  opOD  ifae  cqaitY  of  redemption,  aod  sabvlitutiiiff  fiyr  it 

has  ohtaiued   a  '^  -»      -^  ...  •  , 

judgment     a-  inferior  peraoiiat  secsrity.    And,  in  ^m  next  place,  tbe  sur^ 

H^iost  a  mort-  "^ 

ngor,  pending  pfys  [Qoneys  MBy  fall  sboTt  of  tbe  amount  of  tbe  judgaseitfC, 
moriagee  for  though  ihe  real  value  of  the  equity  of  redemption  might  go 
prior  to  the  d€-  f^r  bevond  that  amount.     Upon  tbe  principle  whicb  !  ap* 

crcCi   was    ai' 

lowed   to  re-  pjy  |o  ^^^  ease,  and  wMcli  it,  thai  the  judgment  creditor  ua- 

deein,as  arainst  »^  -^  '  ^      «=» 

the   pucrhaser  j^  ^^  fpccial  circuoKtaiices,  has  a  right  to  redeem,  not- 

mtthe  masters  •  " 

"^Uceoftfe'uen  Withstanding  the  sale,  be  is  eiftided  to  Ms  Ken  unimpaired, 
?iidti"r**^'**'d  *"^  '*  ""^  ^°  ^^  turned  over  to  any  personal  security  what- 
under  the  cir-  goever ;  UOT  IS  hc,  lu  this  case,  to  take  tbe  sale  by  ilbe  master, 

cumstancet    of  '  ' 

the  case.  ^g  ^  j^gj  of  itie  valuc  of  Ws  security.    He  is  entitled  to  re- 

deem the  prior  incumbrance,  by  refunding  tbe  amount  of  it 
to  the  defendant  Af.,  together  iritb  Ae  costs  of  that  suh,  and 
by  having  the  land  disposed  of  to  satisfy  boA  the  iocum* 
brances. 

I  shall,  accordingly,  decree  a  reference,  to  ascertain  the 
amount  doe  to  the  plaintift,  and  that  tbe  defendantt  pay 
the  amount  thereof,  together  with  the  costs  of  this  suit,  with- 
in thirty  days  after  notice  of  this  decree ;  or  in  default  there- 
of, and  upon  tbe  plaintiff's  bringing  into  court,  for  the  use 
of  the  defendant  JIf.,  the  1,080  dollars,  (tbe  amount  of  the 
mortgage  debt  and  costs,)  together  with  interest  thereon,  from 
the  26th  day  of  July,  I8l8,  (tbe  time  of  tbe  parchase,)  and 
upon  bringing  into  Court,  to  be  canceMi  the  sheriff^s  deed 
upon  the  sale  of  the  mortgaged  premises  to  the  plaintiff  C, 
on  the  24th  of  July,  1818,  that  then,  and  in  such  case,  the 
premises  be  sold  by  a  master,  on  the  usual  notice,  to  satisfy 
tbe  mortgage  debt  and  costs  and  interest,  and  tbe  amount 
to  be  reported  due  to  the  plaintiffs  upon  the  judgment,  anfi 
the  10  dollars  paid  on  the  purchase  under  tbe  sheriff^  sale, 

and  tbe  costs  of  this  suit, 

Pecree  accordingly. 
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The  FaasiDWMJi  Tkmjtcrmmt  and  Co«»Airr  af  die  Nkw  TmramCo. 
muMOM  aad  Cochkcxoh  Txraiiruu:  B<uj>,  Miumu 

against  ■  ■ 

Miujuiaod  others. 

T¥liere  one  lias  a  grant  of  a  ferry,  bridge,  er  roai,  with  the  excluiive 
Qght  of  takiog  toll,  the  erection  of  another  feny,  bridge,  or  road,  so  -f 
near  it  as  to  create  a  competition  injurious  to  such  franchise,  is,  in 
respect  to  such  franchise,  a  nuisance :  and  this  Court  will  grant  a 
perpetual  injunctjon  to  secure  die  enjojiiient  of 'the  statute  fianefaiBe, 
and  fMma^  the  use  of  4fae  nval  estafalislNDeat 

newi»d*<iMiy,''aia8taiote»meaaiimaloraMZ,in  (liose  cases  odiy 
where  the  public  are  interested,  and  the  public  or  third  persons  haT« 
a  claim,  dejurey  to  have  the  power  exercised. 

THE  billy  which  was  filed  September  2d,  1818,  stated,  Jammy  26. 
that  by  an  act  of  the  legislatare,  passed  the  2Dtfa  of  March^ 
1801,  entitled,  "  An  act  to  establish  a  turnpike  corporation, 
For  improving  and  making  a  road  from  the  village  ofJ^ew 
iurghy  on  the  Hudson  river,  to  Cochecton^  on  the  Delaware 
river  ;^^  the  plalntlfis  were  incorporated,  and  were  authorized 
to  enter  on  any  land  where  they  should  deem  it  proper  to 
construct  a  road,  and  to  lay  out  and  survey  such  tracts  or 
routes  as  should  be  deemed  most  practicable  for  making  a 
good  and  suiEcient  road  ;  and  that  as  soon  as  they  should 
Irave  completed  ifae  bridge  over  the  fVatSnlif  where  the  said 
TOad  should  pass  the  same,  it  should  be  lawful  for  the  plaiit* 
tilb  to  erect  a  gate  and  turnpike  upon  and  across  said  bridge, 
atid  to  demand  and  receive,  &c.  one  half  of  the  toll  as  grant- 
led  in  the  said  act,  for  every  ten  miles,  &c. ;  provided  the  rn- 
Inltntants  who  reside  wKhin  five  miles  of  the  bridge  on  either 
«de,  shaHbe  allowed  to  compound  with  theplaintifis,  by  the 
year,  for  passing  and  using  the  said  bridge.  That  the  plain- 
faSb  entered  upon  the  lands  required,  and  surveyed  and  laid 
out  the  route  of  the  road,  and  had  it  viewed  and  inspected ; 
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1821.       erected  toll-gates  thereon,  accoraing  to  the  said  act,  and  the 
Jj^J^^I^^     act  amending  the  same,  passed  Februarjf  28,   1806.    That 

TuBiiFin  Go.  the  plaintiiSs,  in  1808  and  1809,  erected  and  completed  a 
M11.LBR.      good  and  suficient  bridge  across  the  Wallkilt^  and  erected  a 

"•~— "~"  gate  and  turnpike  upon  and  across  the  same,  and  collected 
toll,  &c.  That  the  said  bridge  was  built,  and  is  maintained 
at  great  expense  and  hazard ;  that  the  Wallkillj  at  the  bridgCi 
is  a  deep  and  broad  stream;  a  map  of  which  bridge, 
&c*  was  annexed  to  the  bill.  The  bill  further  stated,  that 
Francis  Fowler  and  Johannis  Miller^  in  conjunction  with 
others,  with  intent  to  injure  the  plaintiffs,  and  deprive  them 
of  the  enjoyment  of  the  bridge,  and  the  emoluments  thereofi 
and  to  avoid  the  gate  thereon,  did,  in  1818,  erect  another 
bridge  over  the  said  river,  distant  only  eighty  rods,  by  the 
road,  from  the  bridge  of  the  plaintiffs.  That  F.  F.  procu- 
red from  the  trustees  of  the  Reformed  German  church  in 
Montgomery  town,  in  the  county  of  Orange,  (defendants) 
an  instrument  under  their  corporate  and  private  seals,  con* 
veying  to  him,  F.  /I,  a  strip  of  land,  three  rods  wide,  from 
the  bridge  erected  by  F.  F.,  to  the  turnpike  road  of  the 
plaintiffs.  That  the  said  church  and  the  defendants,  trustees 
of  the  church,  with  intent  to  injure  the  plaintiffs,  in  the 
enjoyment  of  their  bridge,  did,  on  the  2d  of  February, 
1818,  by  their  corporate  ifhd  individual  seals,  grant  to  i^.  F. 
in  fee,  such  strip  of  land,  being  part  of  the  real  estate  of 
the  said  church,  to  be  used  as  a  public  highway,  and  for  no 
other  purpose.  That  the  said  grant  is  void,  being  made  to 
F.  F.  absolutely;  the  lands  not  appearing  to  be  leased 
or  improved  for  the  use  of  the  church,  or  conveyed  for  any 
pious  use.  That  the  conveyance  purports  to  have  been 
made  for  the  consideration  of  thirty  dollars;  but  no  consi- 
deration was  ever  paid  or  required.  That  the  defendants^ 
in  order  to  injure  the  plaintiffs,  procured  the  said  strip  of  land 
.and  bridge  to  be  laid  out  by  the  commissioners  of  highways, 
as  a  public  highway  i  and  the  order  of  the  commissioners 
was  recorded  on  the  23d  of  May,  1818.    That  the  act  of  the 
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Q^ittBissioiien  of  higfawayB  being  ftppefdedfroni^  three  of  the  1821. 
judges  of  the  Court  of  Common  Pleas  of  the  county  of  ^^^^"""^ 
Orang€j,€m  the  6th  of  duguat^  1818,declared  theactof  the  TubrpuuCo. 
coiPtoissioQers  useless,,  and  annulled  the  sfluoe ;  and  their  or-  Milur. 
dcr  of  reversal  was  recorded  the  6th  of  jjugftai,  1§18,  of  — — — 
which  appeal  and  reversal  the  defendants  had  due  notice* 
That  on  the  6th  ot  Augwt^  1818,  the  plaintiffii  closed  up 
the  said  road  by  a  fence  within  the  bounds  of  their  turn- 
pike. That  on  the  22d  ot  August j  1813,  the  defendants 
removed  the  fence,  by  which  means  the  travelling  has  been 
diverted  to  that  road,  to  the  loss  of  the  plaintiffs,  of  500 
dollars.  That  the  said  by-road  and  bridge  are  unnecessary 
and  useless,  as  the  turnpike  furnishes  a  better  way,  and  the 
by-road  is  only  about  two  chains  nearer  than  the  other, 
from  the  point  where  it  leaves  the  turnpike  to  the  point 
where  it  strikes  it  again.  That  the  compact  part  of  the 
village  of  Montgomery  J  is  designated  on  the  map  annexed 
to  the  bill,  and  the  land  lying  between  that  part  and  the 
new  bridge,  lies  partly  in  common  and  partly  improved, 
but  has  no  cross  streets  or  roads,  nor  are  there  any  houses 
or  inhabitants  to  be  accommodated  by  the  new  bridge. 
That  the  defendants,  since  the  order  of  the  Judges  of  the 
Court  of  C.  P.  annulling  the  by-road  as  a  public  highway, 
have  refused  to  shut  up  and  discontinue  such  by-road  and 
bridge,  and  have  procured  money  to  be  raised  by  a  vote  of 
the  town  of  M.  for  keeping  open  the  road  and  defraying 
the  expenses  of  the  defendants,  in  resisting  the  rights  of  the 
plaintiffs.  The  plaintiffs />raye  J 'that  the  conveyance  to  JF*. 
F.,  or  any  other  relative,  to  the  road  and  bridge,  may  be 
produced,  and  that  the  defendants  may  be  restrained  by 
injunction  from  supporting  the  by-road  and  bridge,  or 
diverting  the  travelling  from  the  bridge  of  the  plaintiffs^ 
and  that  the  said  by-road  and  bridge  may  be  shut  up  and 
discontinued  ;  and  for  general  relief,  &c. 
The  defendants,  in  their  answer,  stated,  that  Montgomeryi 
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1831.       WM  a  (lowfsiitiig  ViHag«,  cootsiiiiog  600  ioalti  wmi  ^ 

'-^ — '     corporated  the  ITlh  o(  Fehrmry,  1816.    That  the  iBkaM- 

Tourrns  Cd.  tattt9  wMied  the  plaiotiA  la  cMCiMie  their  road  m  towheiv 
MiZ^nL      Fvwter^s  bridge  it,  and  thai  k  sboald  com  tbtm  no  additiMh 

al  ezpeose ;  that  it  woald  have  been  14  cbaiot  thorler  thaft 

the  other  road.    That  for  fifty  years,  a  free  bridge  had  been 
erected  and  Icept  up  by  the  town  of  JIf.,  across  the  Watlkilt^ 
near  idiere  the  Jftto^York  and  Albany  stale  road  now  cross- 
*  es  the  river.    That  in  1 809,  the  plaintift,  with  a  view  to  in- 
tercept the  travel  on  the  state  road,  erected  their  bridge  close 
to  the  old  bridge.    That  in  1814,  Benjamin  Sears  appKed 
to  the  trustees  of  the  German  church,  (br  a  right  of  way 
over  their  ground,  from  the  place  where  fhwler'^$  bridge  is, 
to  the  tampike,  with  intention  to  erect  the  bridge.     That 
the  church  and  the  congregation  agreed  to  make  the  grant 
of  such  right  of  way,  as  much  more  convenient  fgr  the 
church  and  the  public ;  but  S.  died  before  the  grant  was 
made,  or  the  bridge  built.    That  /.  Fozoler  renewed  the  ap- 
plication, and  the  grant  was  made  to  him  on  the  2d  of  Fe- 
Iruary^  1818,  (br  the  consideration  of  thirty  dollars.    That 
FoToUr  afterwards  erected  the  bridge.    The  trustees  denie4 
that  the  grant  was  made  with,  a  view  to  injura  the  plainti0k| 
or  to  divert  the  travelling  from  their  road  and  bridgCi  or  to 
evade  the  toll ;  but  that  the  grant  was  made  to  benefit  the 
land  of  the  church,  and  for  the  accommodation  of  person^ 
attending  public  worship  in  their  church.    That  on  the  16tb 
of  Majft  1818,  the  road  was  duly  declared  a  public  high- 
way, by  the  commissioners  and  recorded ;  but  the  order  be- 
ing appealed  from,  was  annulled,  as  charged  in  the  bill. 
That  the  road  was  beneficial  to  the  village,  and  to  the  church 
land ;  and  if  shut  op,  ^e  value  of  tiie  lots  in  Harmony," 
street  would  be  diminished  one  half.     They  adnutted,  that 
the  plaintifis  put  up  tb?  fence,  on  the  6th  of  A^gust^  181 8, 
but  they  denied  that  thfey  removed  it,  or  aided  in  iu  remo- 
val.   They  admitted,  that  when  Fowhr^s  bridge  was  open- 
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ed,  there  was  some  trtTdllDg  over  it,  by  which  the  pfauatiffs  1821 . 
lo8t  some  taH  j  bat  they  averred  that  P.,  and  the  persons  in-  ^^^^^^^^ 
terested  in  the  adjacent  lands,  had  a  right  to  keep  open  the  ToaMPiKB  Co. 
itmd,  as  a  private  way,  and  that  it  is  necessary  to  the  con-  Mille*. 
venience  and  extension  of  the  vUlage.  That  it  is  a  shorter  •  '  ■  '"  '  ^ 
'^way  by  at  least  10  chains  and  an  half,  and  much  better  for 
travelfing.  1*bey  admitted,  that  the  inhabitants  of  Jf.,  at  a 
legular  town  meeting,  by  a  large  majority,  voted  200  dollars 
lo  be  employed  in  defending  tfaeir  common  rights,  and  that 
ft  conmitice  of  the  inhabitants  attended  before  the  judges  on 
the  appeal,  and  offered  evidence  of  the  greater  benefit  of  the 
road  by  FomUr^s  bridge  to  the  village.  That  the  inhabi- 
tants woidd  have  reflM>ved  the  proceedings  in  that  suit,  into 
the  Sopreme  Court,  had  Ihey  not  been  prevented  by  (he  in* 
junction  issued  by  this  Court.  That  on  the  1 7th  of  March^ 
1816,  an  act  was  passed,  on  the  application  of  the  plaintiffs, 
aothoricing  them  lo  remove  the  toll-gate  from  their  bridge, 
and  to  receive  from  the  first  toll-gate  west  of  the  bf  idge,  the 
same  rate  of  toll  as  for  twelve  and  a  half  miles ;  and  the  ad- 
ditional toil  for  passing  their  bridge  is  laid  on  the  neit  gate, 
which  is  ail  the  compensation  they  ought  to  receive ;  and  they 
CNight,  pursnant  to  the  act,  to  remove  their  gate  from  the 
bridge.  That  the  defendants  supposed  that  it  was  the  inten- 
tion of  the  plaintiA  to  remove  the  gate  from  the  bridge,  and 
they,  therefore,  contriboted  money  to  build  Fowler* s  bridge, 
and  make  the  new  road ;  but  the  plaintiffs  are  suflering  the 
bridge  to  go  to  decay,  and  it  m\\  soon  fall,  unless  repaired. 
That  the  WaUkiU^  at  the  bridge,  is  a  sluggish  stream,  about 
three  feet  deep,  with  a  graveHy  bottom,  and  never  rises  above 
six  feet.  The  defendants  prayed  that  the  injunction  might 
be  dissolved.  . 

Many  witnesses  were  examined  upon  both  sides ;  bo(  it  is 
not  necessary  to  detail  their  evidence. 

BMs,  for  the  plaintiffs^ 

Sloisont  for  the  defendants. 
Vol.  V.  lA 


1<« 
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T^BWIU  Co. 

.▼. 
Mills*. 


Tse  CfiANCtbLOE.  This  is  a  soil  to  enjoin  die  defeili^ 
anis  from  dislitrbing  the  plaintiffs  io^  the  enjoyment  of  their 
toll^ate  on  the  bridge  ever  the  WaUkill^  at  the  village  of 
JUfiigomertff  and  to  shoe  ap  the  private  road  and  bridge  de- 
signated on  one  of  the  maps  in  the  cause,  by  the  letters  tL 
O.J.L.M.XK. 

The  following  are  the  most  material  lacts  in  the  case : 
The  plaintiffs  were  incorporated  by  an  act  of  the  legislatare, 
passed  the  30th  o(  March,  1801,  (sess.  34.  ch.  36.)  for  the 
purpose  of  making  ^*  a  good  and  sufficient  road,  to  ran  in 
the  nearest,  most  convenient,  and  direct  route,  as  far  as  cir- 
cunstances  would  admits  from  tlie  village  of  Newburgh^  on 
Hudion^b  river,  to  Cochecton,  on  the  Dtlamart  river."  The 
corporation  so  created  was  authorised  to  **  enter  into  and 
upon  any  land  where  they  should  deem  it  proper  to  construct 
the  said  road,  and  to  lay  out  and  survey  such  tracts  or  routes 
as  shpuld  be  deemed  most  practicable,  for  making  a  good 
and  sufilcieDt  road  between  the  places  aforesaid.''  But  they 
were  not  autliorised  ^  to  make  the  said  road  tlirougb  any 
garden,  without  the  consent  of  the  owner,  if  such  garden 
shall  have  been  cultivated  as  such,  at  least  ten  years  before 
such  road  shall  be  laid  out/'  And  as  soon  as  the  plaiotifis 
should  have  *'  completed  the  bridge  over  the  WallkUl^  wliere 
the  said  road  should  pass  the  same,  it  should  be  lawful  for 
the  corporation  to  erect  a  gate  and  turnpike  upon  and  across 
said  bridge,  and  to  ask,  demand,  and  receive,  of  and  from 
all  and  every  person  and  persons  who  should  pass  over  and 
use  the  said  bridge,  one  half  of  the  tolls  and  duties,"  &cc. 
Provided,  those  inhabitaoU  who  resided  within  five  miles  of 
the  said  bridge,  on  either  side,  should  be  allowed  to  com^ 
pound  with  the  president  and  directors,  by  the  year,  for  pass- 
ing and  using  said  bridge.''  And  there  was  a  further  pro- 
MO,  '^  that  nothing  in  the  act  should  be  construed  to  entitle 
the  corporation  to  demand  toll  of  or  from  any  person  pass- 
ing to  or  from  public  worship,  oq  Sunday,"  Sic  And  it 
was  furtber.provided,  '*  that  if  any  person  or  persons  should. 
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trhfa  Us  or  their  team  or  teaoM,  carriage,  or  horse,  tarn  ont       IftSf . 


of  said  road^  to  pass  any  or  either  of  the  gates,  on  ground 
vdjacent  thereto,  and  again  enter  on  said  road,  having  pass*  ToamnKB  €o. 
ed  the  said  gate  or  gates  to  avoid  the  payment  of  the  toll      Miixmu 
due  by  the  act,  such  person  or  persons  should  forfeit  and  pay  " 

a  fine  not  exceeding  5  dollars,"  8kc. 

In  pursuance  of  the  provisions  of  this  act,  a  turnpike  road 
was  duly  laid  oat,  inspected,  and  passed,  and  gates  erected 
in  1804;  and  in  passing  through  the  village  of  Montgomt" 
ry  the  road  crossed  the  WaUkitl^  or,  at  least,  on  one  side 
touched  the  WallkUl  at,  or  very  near  die  spot  where  the 
old  bridge  stood,  and  where  the  road  had  crossed  it  fer  near- 
ly half  a  centory  before.  The  tampike  road  so  laid  out  and 
crossing  the  Wailkill,  is  designated  on  the  map  above  refer^^ 
red  lo  by  the  letters  D.  jf«  B.  £•  F.  The  road  so  laid  out, 
appears  to  have  been  judiciously  located,  voder  the  existing 
circomstances  of  the  case,  in  1804,  and  probably  to  the  satis- 
faction and  the  best  accommodation  of  the  public  at  that  time. 
There  were  difficulties  and  obstructions  not  easily  to  have 
been  sormoonted,  in  carrying  the  road  directly  on  from  the 
place  on  the  map  designated  by  A.  or  D.^  westerly,  to  the 
tVallkill ;  and  the  shortening  tlie  distance  a  few  rods  was 
•f  no  consequence  to  the  public. 

A  supplementary  act  was  passed  in  favour  of  the  plaintiffs, 
on  the  28th  of  February^  1806,  (sess.  39.  ch.  29.)  and  be* 
fore  any  new  bridge  bad  been  erected  by  the  plaintiffs  over 
the  WallkilL  By  this  act,  the  plaintiffs  were  autfaorited, 
when  a  good  and  sufficient  bridge  across  the  Jfevernnk  ri- 
ver should  have  been  completed,  to  place  opon  and  across 
such  bridge  a  gate  and  turnpike,  and  to  ask  and  demand 
one  half  of  the  toll  and  duties  allowed  to  be  demanded  ^*  for 
passing  a  gate  to  be  erected  on  the  bridge  to  be  built  over 
the  WallkilL*^  The  plaintiffs,  in  consideration  of  the  toll 
to  be  taken  on  the  Mvenink  bridge,  were  entitled  to  demand 
of  any  person  **  passing  the  gate  to  be  erected  on  the  bridge 
over  the  WaUkiU  river,  when  the  same  is  btult,  only  one  half 
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18S1.  tbe  loll  and  duties  allowe<^  to  be  demanded  by  the  former 
vo^^  act," 
TuMFiw  a>.  It  is  to  be  observed,  that  this  act  was  passed  about  two 
years  after  t^e  road  bad  been  laid  ont  nearly  as  it  now  leads 
over  the  WaUkill,  and  we  are  to  presume  that  location  was 
well  known  to  the  legislaUirc,  it  being  a  matter  of  public 
notoriety ;  and  this  act  was  an  implied  recognition  of  that 
road,  for  the  purpose  of  the  bridge. 

The  bridge  was  made  and  finished,  and  a  toll-gate  esta- 
blished upon  it,  in  1809,  and  from  that  time  to  thecommaoce- 
ment  of  this  suit,  the  plaintifis  have  been  in  the  eiercise  of 
the  right  to  the  bridge,  and  the  toll-gate  erected  on  it. 

In  1810,  the  inhabitanu  of  tbe  village  of  JIf.  were  incor- 
porated for  local  purposes ;  and  in  1812,  tbe  trustees  of  the 
village  laid  out,  into  streets  and  squares,  the  ground  N.  W. 
of  the  inhabited  part  of  the  village,  and  between  it  and  the 
WallkiU.  •' 

On  tbe  17th  nf  JMorrcA,  1815,  (  sess.  38.  ch.  79.)  another 
act  was  passed  in  relation  to  the  plaintiffs,  in  which  it  was 
made  **  lawful  for  the  president,  directors,  and  company  to 
remove  tbe  toll-gate  from  off  the  bridge  at  the  village  of 
Montgwnety^  and  to  ask,  demand,  and  receive,  at,  and  from 
all  persons  passing  the  first  gate  west  thereof,  the  same  rate 
of  toll,  as  for  twelve  and  an  half  miles  oCthe  said  road.^ 
A  similar  provision  was  made  in  respect  to  tbe  gate  on  the 
JV^^rtinA  bridge. 

The  plaintiffs  have  not  as  yet  availed  themselves  of  this 
power  to  remove  their  toil-gate  on  the  fVaUldli  bridge,  and 
to  tttcreftse  their  rate  of  toll  at  another  gate,  but  in  respect 
to  that  bridge,  they  hav«  contmued  to  exercise  the  righu 
and  privileges  conferred  by  tbe  former  statutes. 

About  the  time  of  the  passage  of  this  last  act,  Benjamin 
Sian  was  the  principal  owner  of  the  grounds  so  laid  ont 
by  tbe  trustees,  to  the  N*  West  of  the  village,  and  be  bad 
it  in  contemplation  to  open  a  road  and  erect  a  free  bridge 
over  the  Watlkillj  at  the  place  where  the  road  and  bridge, 


CASES  IN  CHANCERY.  109 

dedgiMtled  id  the  caie  as  Ftmltr^s  bridge,  have  been  tince       ISSI. 
made.  There  can  be  no  doubt  ihat  (he  oUect  of  Mr.  Sean    ^^^^^^'^ 
wa3  to  inerease  the  value,  and  to  nuike  better  salea  of  the  TDaiiriu  Co. 
lou  and  grounds  go  lyk^  to  the  N.  W.  of  the  village.  After     Miuub, 
hit  death,  hie  intentions  which  bad  been  pardy  executed  by  •——>«- 
hioH  were  carried  into  foil  effect  by  Francis  Fowler^  with  the 
conntenance  and  assistance  of  the  defendants  and  others ; 
and  about  three  or  four  years  ago,  the  bridge  complained 
of  was  built.    FanAtr  obtained  a  grant  from  the  defendants, 
who  are  trustees  of  the  German  church,  on  the  2d  of  Febru^ 
ary^  1818,  for  a  strip  of  land  tliree  rods  wide,  from  the 
bridge  built  by  him,  westerly,  to  the  turpike  road  of  the 
pluntiffs,  and  the  grant  was  made  expressly  for  the  pur- 
pose of  a  public  road.    The  words  of  the  grant  were,  '^  to 
use  and  occupy  the  same  as  a  public  highway,  and  not 
otherwise.'*    In  May^  1818,  the  new  road  so  laid  out  was 
declared  by  the  commissioners  of  the  highways,  of  the  town 
of  Monigomety^  upon  due  application  by  twelve  freehold- 
ers, to  be  a  public  highway.  But  on  appeal  to  three  judges 
of  the  Court  of  Common  Pleas,  according  to  the  provi- 
sions of  the  highway  act,  the  premises  were  inspected,  and 
the  allegations  and  proofs  of  the  parties  in  interest  heard, 
and  the  road  declared  to  be  unnecessary  and  inexpedient, 
and  the  order  of  the  commissioners  was  annulled* 

Upon  these  facts,  connected  with  a  number  of  circumstan- 
ces in  proof,  (but  which  do  not  materially  affect  the  ques- 
tion of  right  or  of  remedy,)  the  subject  for  consideration 
and  decision  is,  whether  the  plaintiffs  are  not  unlawfully 
disturbed  in  the  enjoyment  of  their  toll-bridge,  and  whether 
it  be  not  a  case  calling  for  the  interposition  of  this  Court  ? 

I  shall  lay  out  of  view,  as  altogether  inapplicable  to  the 
question  of  right,  how  far  the  new  road  and  bridge  have  an 
influence  upon  the  value  of  property  within  their  vicinity, 
and  how  far  the  extension  of  the  village  in  that  direction 
may  be  accelerated  or  retarded  by  the  continuance  or  re- 
moval of  the  new  bridge.    If  the  road  of  the  plaintiffs  was 
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1821.       laid  out  across  the  Wallkill^  at  (he  place  where  their  bridge 
^""^"^^"^^  .  now  stands,  within  the  intent  and  meaning  of  the  acu  hy. 

ToRirriKB  Go.  which  they  wereanthoriced  toestablbh  a  road  and  toU-bridgey 
MiLLVB.      then  the  plaintiffs  are  in  the  enjoyment  of  a  fraochiie  or 

"*•"■—"**  statute  privilege,  of  which  they  cannot  be  devested  by  snch 
considerations.  Nor  can  the  state  or  condition  of  either 
bridge,  be  a  matter  of  any  moment  in  the  decision  of  this 
case,  unless,  indeed,  the  bridge  of  the  plaintiffs  was  so  far 
out  of  repair  as  not  to  afford  a  passage  with  ordinary 
convenience  and  safety.  The  evidence,  however,  does  not 
warrant  any  such  conclusion,  and  the  statute  of  the  10th 
of  4pn{,  1813,  (sess*  36.  ch.  01.)  affords  a  prompt  and 
effectual  remedy,  if  the  case  existed.  It  is  enacted  by  the 
statute  last  referred  to,  that  the  commissioners  for  inspect-* 
ing  turnpike  roads,  whenever  complaint  is  made  to  them 
that  any  turnpike  road  is  out  of  repair,  (and  the  bridge  in 
question  is  to  be  taken  as  part  of  that  road,)  shall  examine 
the  road,  and  if  they  discover  the  road  not  to  be  in  good 
repair,  "  or  shall  find  any  of  the  gates  placed  in  situations 
contrary  to  law,*'  they  shall  give  notice  to  the  Company  of 
such  defect  or  default,  and  if  they  do  not  immediately  re- 
pair the  defect,  remove  the  gate,  or  throw  open  the  gate,  as 
the  case  may  require,  they  are  subjected  to  prosecution  and 
penalty.  It  must  be  admitted,  upon  the  view  of  this  case, 
that  the  plaintiffs  are  in  possession  of  a  franchise  granted 
by  statute,  and  that  the  title  to  it  has  not  been  duly  ques- 
tioned ;  and  the  only  inquiry  is,  whether  the  new  road  and 
bridge  be  not  a  disturbance  of  it,  by  hindering  or  disquiet- 
ing the  plaintifis  in  the  regular  and  lawful  enjoyment  of 
their  toll. 

The  bridge  of  the  plaintiffs  is  part  of  their  road,  and  the 
gate  upon  that  bridge  is  entitled  to  equal  protection  with 
My  gate  upon  their  road.  Considering  the  proximity  of 
the  new  bridge,  and  the  facility  that  every  traveller  has,  by 
means  of  that  bridge  and  the  xoad  connected  with  it,  to 
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abtin  the  plaintilTs  gate,  which  he  would  otherwise  be  obli- 
ged to  passi  I  cannot  doubt,  for  a  moment,  that  the  new 
bridge  is  a  direct  and  immediate  disturbance  of  the  plain- 
tifi  in  the  enjoyment  of  their  priTilq;e*  The  quo  animo  b 
not  an  essential  inquiry  in  the  case.  Whatever  may  have  been 
the  intention  of  the  defendants,  the  new  road  and  bridge 
do  directly  and  materially  impair  the  use  and  value  of  the 
plaintiffs'  franchise.  It  is  a  case,  therefore,  proper4br  the 
special  interference  of  this  Court,  to  relieve  the  plaintiffiB 
from  a  great  evil,  or  the  necessity  of  incessant  litigation 
with  travellers.  They  bring  themselves  within  the  case  of  the 
Croion  Tumpikt  Company  v.  Ryder^  (1  Johns.  C^.  Rep^ 
611.)  and  are  entitled,  within  the  doctrine  of  that  case,  to 
be  quieted  in  the  enjoyment  of  ttieir  right* 

There  is  some  little  difference  between  the  parties,  as  to 
distances,  in  respect  to  the  two  roads,  but  the  difference  is 
BO  inconsiderable,  as  to  become  perfectly  immaterial.  Whe- 
ther the  road  be  not  shortened  at  all,  or  from  two  to  fourteen 
chains,  in  a  distance  of  about  three-fourths  of  a  mile,  can« 
not  alter  the  rights  of  the  parties.  The  distance  may  be 
lessened  a  few  rods  by  the  new  road,  but  the  proximity  of 
the  new  road,  and  the  proximity  of  the  two  bridges,  is  so 
close  and  striking,  as  to  render  the  same  a  most  palpable 
and  immediate  annoyance  and  interruption  to  the  enjoyment 
of  the  plaintifis*  toll-bridge.  The  new  road,  by  its  termtnif 
and  its  vicinity,  creates  a  competition  most  injurious  to  the 
statute  franchise,  and  becomes,  what  is  deemed  in  law,  in  re* 
spect  to  such  a  franchise,  a  nuisance.  It  was  observed,  in 
the  case  of  Ogden  v  Gibbons^  {\  Johns.  Ch.  Rep.  150. 160.) 
and  shown  to  be  a  principle  of  the  common  law,  that  if  one 
had  a  ferry  by  prescription,  and  another  erected  a  ferry  so 
near  it,  ^s  to  draw  away  its  custom,  it  was  a  nuisance,  for 
which  the  injured  party  had  bis  remedy  by  action.  The 
same  law  and  remedy  were  applied  to  the  case  of  a  fair  or 
market,  in  which  an  individual  had  a  freehold  interest,  if 
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Where  oae 
bai  a  grant  of  a 
ferry,  bridge, 
or  road,  with 
the  eiclufiye 
rirht  of  taking^ 
toll,  the  erec- 
tion of  another 
fi-rry,  bridfre, 
or  road,  so  near 
it,  ai  to  create 
a  competition, 
injarioas  to  the 
franchim,it  is  in 
respect  (o  such 
franchise,  a  nei- 
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tj.    The  tmint  doettine  applies  to  any  oiclaahFe  privHege 
•TonmnCo.  tf€9tki  by  sMale:  mil  fneb  privileges  eoroe  witliinlbe 
Miiln.      ^1^  ^^  reason  of  fhe  principle;  no  mal  road,  bridge, 


'■  ferryi  or  odter  establishment  or  a  similar  kind,  and  for  like 
Mi^wurrnuit  porposes,  can  be  tolerated  so  near  to  the  other  as  materially 
jiiiic^?«»M^  to  affect  or  take  away  iti  cnstom.    It  operates  as  a  fraud 
mt^'or^sQch  tipon  the  grant,  and  goes  to  defeat  it.    The  Consideration 
duM,  and  pre-  by  vrhich  iodividoals  are  invited  to  expend  money  upon 
the  ri?ai*eita-  great,  and  expensive,  and  hazardous  public  works,  as  roads 
kind  bridges,  and  to  become  bound  to  keep  them  in  constant 
and  gtK>d  repair,  is  the  grant  of  a  right  to  an  exclusive  toll. 
This  right,  thus  purchased  for  a  valuable  consideration,  can- 
not be  taken  away  by  direct  or  indirect  means,  devised  for 
the  purpose,  both  of  which  are  equally  unlawful. 

But  it  has  been  contended,  that  the  plaintiffs  were  bound 
by  the  act  of  1815,  to  remove  their  gate  from  the  JVallkill 
bridge.  The  words  of  the  act  are,  ^*  that  it  shall  and  may 
be  lawful"  for  the  president,  directors,  and  company,  to  re- 
move the  toll-gate,  8ic.  and  to  demand  an  increased  rate  of 
toll  at  the  first  gate  west  thereof.  These  words  were  appli- 
ed to  the  trustees  of  a  private  c0knpany,  and  the  better  con- 
struction is,  that  it  was  intended  as  a  matter  of  accommoda- 
tion to  the  plaintiffs,  to  allow  them  to  remove  one  gate,  and 
^  increase  their  rate  of  toll  at  another.  The  increase  of  the 
toll  was  intended  as  a  compensation  for  the  removal  of  the 
gate ;  but  the  statute  seems  to  have  intended  to  leave  it  to 
their  discretion,  whether  or  not  they  would  avail  themselves 
of  the  permission.  A  peremptory  and  imperative  interfe- 
rence of  that  kind,  with  a  vested  private  right,  is  not  to  be 
inferred,  when  it  is  not  expressly  declared.  Until  the  plain- 
^tifis  have  accepted  of  the  modification  proposed,  either  by 
voluntarily  removing  the  gate  from  the  bridge,  or  by  de- 
manding the  increased  toll  at  the  next  gate,  all  their  former 
rights  are  to  be  deemed  unimpaired,  and  as  continuing  in 
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IMl  fmth    hw4  Har4mck4  qbienred,  io  Siamper  v.  MiUer^  ]  8S  t  * 

(3  4i4»  913*)  thU  Uie  vord^  lio//  or  imv,  wheQ  applied  lo  ''^^''^ 

pnytte  trmti,  mve  ra  wdi^ii  to  Iht  irust^es,  wbicb  m  Mt  ToMriK«  c«. 

<h6  cue  wiiett  the  vordt  ate  oted  in  acts  of  parliaBient.  And  miumiu 


in  icqpact  to  statalcs,  die  rnk  of  eoDftroctioo  iceiDfl  to  be,  •—    ■ 
that  tbe  word  iMy  neane  nmst  or  shall  oqIjf  io  cases  where  **J!!MoTml^ 
the  pobiic  intorait  and  rigfatt  are  eoqomied,  aini  ii^iere  the  t^C  ie«vr?c 
imUic  or  thiid  persons  have  a  claim,  de  jur€,  that  the  power  SEit^LlT^ 
•hoold  be  eiereised.    Thas  it  was  held  io  MUUrwmn  B»ck^ 

The      word 

wMU  ei$n^  (I  Fern.  \6SL)  that  tbe  Chancellor  was  bound  ^'m^j."  <»  » 

,    ,  ttatate,   mennt 

to  grant  a  coounissiott  of  baokropicy,  oo  doe  applicatioa  «•««  <^  *'*^ 
asd  proof,  thoagb  the  words  of  the  statute  were  that  he  may  wh«n  the  pub* 
grant.    The  creditors  had  an  interest  in  the  apphcauou  of  concerned,  and 

'^■^  the    (Niblic   or 

the  power.    ISo,  io  the  case  of  the  King  v«  Barlow,  as  it  is  i^if^    p«f*?a« 

■^  •^  '  h;v6  a  claim, 

reported  in  Salkeld.  (for  in  Carthew  the  distinction  is  not  no*  ^ivrv,  that  the 
ticedy)  the  K.  B.  coostroed  the  words  shall  and  mm/j  as  be-  ^  aierdaMt 
ing  mandatory  '*  where  the  statute  directs  the  doing  of  a 
thing  ibr  the  salie  of  justice,  or  the  public  good.''  In  that 
case,  (2  Salk.  609.  Carth.  29&r)  the  churchwardens  were 
indicted  for  not  mailing  a  rate  or  assessment,  under  the  sta- 
tute of  14  Car.  IL  ch.  12.  sec.  18.,  for  the  reimbursement  of 
some  constables.  The  statute  said,  they  ^  shall  bare  pow« 
er  and  authority  to  make  a  rate,''  and  the  statute  was  con- 
strued to  be  peremptory,  and  tbe  conslables  had  an  interest 
in  the  exercise  of  die  power.  Tbe  Court  observed  in  that 
case,  that  the  stat  of  2S  B.  VI.  said,  that  the  sheriff  taay  take 
bail,  wMcb  was  construed  he  slialL  A  similar  decision  was 
made  io  tlie  case  of  the  King  v.  hhahUaniB  rf  Dttby^  {8kia^ 
ntr,  STO.)  where  it  was  said,  that  tnoy,  in  the  case  of  a  pub- 
lic officer,  was  tantamount  to  Bhall,  The  ilittstrati<iD,  to  one 
of  those  cases,  taken  from  the  statute  of  23  H.  VL  was  rather 
unfortunate,  for  the  words  of  that  statute  were  imperative. 
The  sheriff  ^'  ahall  let  out  of  prison,  &c.  upon  reasonable 
sureties,"  be.  But  the  principle  to  be  deduced  from  tbe 
cases,  iS|  that  whenever  an  act  to  be  done  under  a  statute. 
Vol.  V.  15 
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1^1.  is  to  be  done  by  a  public  officer,  and  coocenis  the  public 
.>'^^'"^.  iaicrett,  or  the  rights  of  third  personSi  which  require  the 
Toutiu  Ce.  peHbroMuiee  of  the  act,  then  it  becones  ado^  ia  the  officer 
lo  do  it  'Bat  that  doctrine  Ims  no  necessary  application  to 
acaseKke  the^presen^  where  the  power  is  conferred  on  tras- 
IseSy  upoa  their  own  application,  as  it  is  to  be  presnmed,  and 
who  are  noipnUie  offioers,  and  where  neither  the  public  nor 
third  persons  have  any  rights,  directly  orimnedialely,  con* 
cemed  in  the  case.  This  is  more  like  the  case  mentioned  by 
liord  Hm4mtk^^  of  a  power  conferred  upon  tmstees,  for  pnc^ 
poses  of  a  private  or  personal  nature)  and  at  any  rate,  until  the 
plaintiA  either  voluntarily  relinquish  their  gale  upon  the 
bridge^  or  asednly  convicted  by  the  jeldgment  of  aCotutoflaWf 
ofosorping  or  unlawfully  holding  that  particular  privilege 
or  franchise,  (and  such  a  jurisdktion  does  not  beloog  to  ^ 
Coort,)  I  sh^l deem  myself  boondto  rc^said  them  as  in  the 
lawful  eiercise  of  a  righl». 

The  decision  of  die  judges  of  die  Court  of  Common  Plepis 
is  very  material,  (not  indeed  in  inspect  to  .the  rigbu  of  the 
plaintiffs,  wUch  it  .was  not  ip  the  power  of  the  commission- 
ers of  highways  to  aflcct  qt  iqapair^  but  in  leipect.  to.ttie 
justice  and  equity  of  die  case.  .The  judges^  upon  appeal, 
had  a  view  of  t^  grpund,  and  beard  jthe  allegations  and 
proofs  of  the  partiesyiaml  they  a4iudged. that  the  9ew  road 
and  bridge  were  uqnecessary  vsA  inespedienti'.  This  ded- 
eion  is fvideaoeof  the  uprcaioaableness  of  thedisturbajaoe, 
4)f  wiucb  ihe^iilimtiffs  coo^laio*  Tiieyansoow  contending 
against  4^  private  road,  which  not  only  greasy  em^oys  them 
in  the  quiet  ^nfoyoiept  of  their  privil^Eu,.  cpoAnrred  for  be* 
sicficial /purposes,  iind  purchased  /or  %  vaj[uable  conridera* 
iion,  but  which  has.beenjudiciail|y.declared  to  be  unoeoessa- 
ry  aad^iiifapedieot* 

.  Tbeplaiiitiflsaret  accordingly^  eadtled  to  a  perpetual 
injuociion  agi|iost.  the  use  of  d)e  road  and  bridge,  opened 
hy  the  eid  of  the  deff  nd&qts.  The  trustees  of  the  Germifn 
church  are  eutiUed  to  the  laud  which  was  granted  by  them 
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to  f\mler;  for  the  ccmdilioa  of  the  gmot  bee  ftabdi  and       1621 « 
the  title  reveru  beck  to  tbeoi,  e^d  thejp  oeght  to  lechun    w'"'*''^^^ 
Aat  lead  from  the  onwetrenteUe  use  to  wUekIt  heekeea  Timvnn  ce. 

With  respect  to  the  daneges  claimed  by  the{)laiati&%  for  ■  ■■ 

the  loM  of  toll,  and  wkh  rapeet  id  the  question  of  cet^  to%!^  Jd 
the  act  of  1815  is  entided  to  coosideracioD^  ee  haviog  m  ^^ 
infloeDce  iipoo  those  questioQs.  I  cao  easily  soppo^  thai 
the  defendants  acted  under  a  misapprebeosion  of  cigbt, 
when  they  lent  assistance  to  Famltr^  in  the  ei^scUon  of  the 
bridge,  and  made  a  grant  to  him  of  theroad  w^t  of- the 
WaUkUli  and  I  think  that  the  act  of  1815  raised  a  fair 
presnmptioo,  that  the  plaintiffs  intended  to  afvail  therasejves 
speedily  of  the  permission  thereby  granted.  If  it  h^d.not 
been  their  intention,  it  is  difficnlt  to  perceive  a  motive 
for  passing  the  act,  for  I  have  no  donbt  it  was  passed 
apon  their  suggestion.  The  plaiotifisi  since  that  timey  haxe 
not  paid  very  vigilant  attention  to  tbeir  bridge,  and  this,  must 
have  strragtheoed  the  presomption.  Nor  does  it  ap- 
pear that  the  plaintiffs^  made  any  <ol^ecdoo  to  Fowler^i 
bridge,  while  it  was  bMiMing,  or  gave  any  notice  of  their 
intention  to  oppose  the  nse  of  it.  Under  all  these  circum* 
stances,  I  am  not  indined  to  make  the  defendants  responsi- 
ble for  the  loss  of  toll  occasioned  by  the  «se  of  Fmnkr^s 
bridge.  They  have  disclaimed  all  cooeem  in  the  act  of 
opening  the  road,  after  it  had  been  closed  by  the  phintift* 
The  damages  most  be  yetj  nnoevtain,  and  everytbiag  that 
was  said  on  that  subject  by  the  witnesses  was  mere  *gaess 
and  conjecture.  I  do  not  think  the  pkintiA  hiive  laid  a 
strong  foundation  for  the  assistance  of  this  Coort,  in  re- 
aspect  to  damages,  or  shown  ai^  reasonable  data ^hy  which 
they  might  be  accnrately  and  safely  ass^sed.  The  tEtefeod- 
ante  have,  likewise,  shown  too  much  coloor  6f  eicase,  for 
'the  assistance  they  afforded  to  Fowler ,  and  the  plaiiltidk 
have  been  too  inattentive  spectators  of  tte  formMion  of  .the 
bridge  and  road,  during  4he.  long  time  that  dm  business 
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^  ,    with  tb^  cbitk  of  ihf»  ««it^  -«» 

Xirk«v<M  C6.      The  foll<Mnag  decree  iras  MCeMd :  <*Il  h  4fkUmiJdM  . 
MiiLVK.      theplaintiA  are  in  the  lawful  possetfipn  qf  ^ihe  giMe  wA 
^  toropike,  tinted  upon  the  bridge  over  itei  WollkUl,  t^A 
iia  the  pleadings  0entioo^^  atld  tre  eotiilsd  lb  (be  e«;ia- 
ftiir«  etijoymeqc  of  the  tell,  for  pasiihg  tbeeaid  bfiflge,  givftii 
to  ifiem  by  the  acts  iii  tfae  pleAlliiigs  ttferred  to»orte  30th 
of  JHorrdl,  1801,  and  of  the  28ttk  of  Pebrwry,  l806 ;  and   . 
diat  tlie  peroiissioQ  given  to  the  plaintiffs  l>j  the  act  of  tfatt 
17th  of  Miirch^  18i6,>lto,  in  this  pleadjngt  foentiooed,  t^ 
remove  the  toll  gate  from  tbe  srid  bridge,  was  not  ittteod- 
ed  to  be  codipuTsory  npon  them  to  remove  the  84id  tell^gafe|  ^ 
nor  to  impair  their  previoas  right  to  asl^  demand,  and  re- 
ceive ton  at  the  said  tn-idge,  until  Uiey  should,  by  their  own 
vofuntary  act  and  consent,  have  removed  the  said  lotl-gale. 
And  it  is  furdier  declared,  that  the  erection  of  the  bridgia. 
denominated,  in  the  pleadings  and  proofi,  Fowhi^s  f>ric^ge^ 
and  the  opening  of.  the  ro^d  theitfrom^  ^st  of  the  Wall"  . 
kdi,  aiid  leading  to  the  turnpike  road  of  the  pUmtiffs,  ei|^ 
tables  persons  travelling  upon  the  road  of  the  plaintift  t6  ^ 
avoid  the  toll-gate,  and  to  re-enter  tfpon  the  road  withta 
a  shorter  distance  ilian  a  mile  from  the  place  at  which  they 
bad  quilted  it,  and  consequently  the  eaid  bridgej  denomi- 
nated .  FowUf^s  l>ridge,  and  tlie  roild  leadinjg  .therefroiii  as 
aloFesaidy  are  an  oojusti$abie  and  nniaWful  interruption  aad 
distorfaance   of  the  plaintiffs,   ki  the  enjoyment  of  dieir 
itatote  rigltt  and  privilege,  to  demand   and  receive  toll  as 
mferesaid.     And  it  is  further  declared,  that  the  defendantSi 
by   having  afforded  aid  towards  buildtug  PomUr^s  bridge, 
iiiid  sudi  of  theiii  as  were  trustees  of  the  Reformed  Ger- 
$Han  church,  l)y  having  granted  land  for  the  sole  purpose 
of  tbe  said  road^  have  been  and  are  still  cbhtribtiting  to  the 
seid  ifl^ry  io  the  plaintift.  .  It  ii  thereupon  ordered,  &o«y 
that  tbe  defendantt,  and  all  persons  by,  froas,  or  under  them 
be  enjoined,  io  long  as  tfae  plainiftfle  shall  "continue  thetoD- 
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gate  on  tbeir  biridge  as  aforesdd,  firom  asing, '  or  suffertog,       1621. 

or  permitting  to  be  ased,  at  a  road  for  pablic  nse  or  travel,      v^'v^^^ 

FowlerU  brMgc  aforetaid.  or  the  road  there  froW)  west  of  TormpuCo. 

the  Watlkill^  and  leading  to  and  from  tbe  said  turnpike      MilLsa. 

Mid  over  Ifaid  brfongf  ng  to  the  trustees  of  the  Reformed  *— — — — 

StHhOfi  tftto^fa,  Ma  whten  latAl  hath  reverted  to  them  upon 

iailur^  of  the  condition  upon  which  the  same  was  granted 

by  them  to  francis  FowUr.    And  it  is  (brther  ordered,  tic., 

that  the  said  read  last  amKioned  be  ferihwitb,  «poo  eervice 

of  a  copy  of  this  decree  opon  the  said   tmstees,  by  them 

doied  up  so  fior  as  io  Under  persote  iTaVeHing  ujIoq  the 

inrapfte  riMul  tf  the  plainlifs,  from  asing  the  same  and 

PmaUi^i  bl-'dge  connected  therewith,  ID  th«  avbidance  oT 

fbe  toH-^te  aforesItU^  xm  the  bridge  of  the  plaintifik.    But 

loasmoch  as  it  d«ts  4nM  i^fipear  that  Ihe  defendant)  aeied 

Wvtll  isny  fraodolent  er  malic&ons  intent  to  injure  the  ptaia<* 

HA,  in  the  lawfiil  enjoyment  of  their  rigba,  but  rather  from  '* 

a  mhhp(>rebeosion  of  their  own  rights  io  tliat  respect  : 

And  iteasiittch  as  the  act  oTliie  17th  of  Marck^  1815^  af- 

feided  a  i^asonable  permission,  thai  the  plaintiffs  intended, 

Midne  season,  to  avail  themselves  of  the  permission  there- 

hy  granted  to  them,  <for  otherwise  that  presumption  was 

granted  without  ^ny  notice,)  and  as  the  plaintifis  do  not 

appear  to  have  made  any  objection  or  opposition  to  the 

pew  bridge  and  road,  during  the  period  the  saide  were 

making,  it  is  thereupon  further  declared,  that  the  plaintiffs 

have  not  shown  soffcient  ground  for  the  equiuble  interpo* 

aitioo  of  this  Court,  to  charge  the  defeodanu  with  the  uft- 

oertain  damages  which  the  plaintiffs  may  have  sustained  In 

the  loss  of  tpHt  or  to  charge  ^hem  with  the  costs  of  this 

aol|.    h  is  thereupon  further  ordered,  be.,  that  no  costs  of 

thi$  soil  be  «Jlowed  to  either  party,  as  against  the  other.'' 
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1821.  —  ;     -     .     .      ••.    .. 

SjfiTB  and' Others  agtiimi  Ca&ll  and  others* 


«   lias  Court  hw  origrmal  jiujsdiotioa^  l»  be  «Kerciiei*ia  a  staaft 

.  diflcretioat  to  tryidl-qaeitioDtof  i«ict»vitiMiit  d^intentenCiaaora 

\  ^     ■  Jury.  *  It  is  not  bound^except  on  bilb  of  diToroe,  te  advllsiy,  or  la 

issue  of  deviacant  vel  non^  to  send  a  matter  of  fact  to  be  tried  by  a  jiii7» 

if  it  can  decide^  of  itself,  to  its  oiro  satisfaction  upon  the  erideaee ; 

•tfie^Jd  of  a  jniy  bein^  merely  to  inform  the  conscienee  of  the  Conit; 

'  *  •     *   . 

BILL  by  tbe  plaiatiffi,  as  a  committee  of  tbe  person  and 

estate  of  Thomoi  Hmlloek^  b.  lunatic,  stating  that  H.  waa 

duly  foond  to  be  a  lunatic,  by  a  commission  of  lunicy,  ex^ 

Rented  in  Jiine,  1818 ;  and  that  be  had  been  so,,  from;  tbe 

80th  of  JIfarcA  preceding ;  and  praying  that  a  purchase  of 

land  which  be  had  inade  of  tbe  defendants  on  tbe  Htlsof 

Jiprilf  181 8|  might  be  rescinded.    Issue  was  joined^  and 

tbe  testimony  of  a  gi^t  number  of  witnesses,  on  each  side^ 

was  taken,  touching  tbe  sanity  of  the  lunatic  at  tbe  time  df 

tbe  purchase.    The  cause  was  brought  to  a  bearing,  on  fha 

merits,  in  ^ovemS^r  last.     A  decree  was  entered  on  the 

29th  of  Decimber  last,  declaring  that  Thomat  Hathdk  waa 

not  of  sound  mind,  or  mentally  competent  lo  make  tbt 

purchase,  on  the  6th  of  Aprils  1818,  when  tbe  partis  coo>* 

tracted,  or  on  the  14lb  of  April,  1818,  when  tbe  contract. 

was  consummated  and  the  deed  executed  to  the  Itroattb,  and 

bis  bond  and  mortgage  given  in  return.  The  deed,  bond,  and 

mortgage  were  declared  to  be  null  and  void,  and  ordered 

to  be  delivered  up  and  cancelled.   A  motion  was  now  made 

for  a  rehearing,  on  the  ground  that  a  Signed  issue  ougbt 

to  have  been  awarded  to  try  the'  question  of  sanity,  and 

Thomas  Hallockj   upon  such  issue,  found   to  have  been 

insane,  before  a  decree  could  be  pronounced  declaring 

the  purchase  void ;  and  that  further  testimony  might  and 

could  be  procured  on  tbe  part  of  the  defendants. 
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H.Wm  Warner,  for  the  modOD.  .     »      .  •  .     Ig2i. 

Wells,  cmtnu  Ht  read  anafBdayit,  stating  Aat  the 
counsel  upon  the  argameat  agreed  that  tbeCbaaeeUor  was 
to  decide  the  issoe  npon  (he  testimony  produced  i  and  that 
a  feigned  issoe  was  not  asked  or  required,  unkss  Uie  Cbatt^ 
•dbr  should  deem  it  neceMtrjrfbr  his  ow»  satitfiictioa» 

••       • 

Tac  Chavoellor'  denied  the  motion'^  for  a  rebearfog  on 
the  point  of  insanity,  and  declared  that  the  testithooy  was  en- 
tirely satisfactory  to  him  on  that  point,  and  that  a  feigned 
issue  was  not  indispensable,  hot  rested  in  discretion.  It  is 
settled,  he  said,  to  be  a  competent  exercise  of  the  autiiority 
oC.the  Court,  in  every  case  aild  in  every  stage  of  it,  to  de- 
termine according  to  its  discretion,  whether  it  does  or  does 
not  want  the  assistance  of  a  jury.  Courts  of  Equity  have 
au  origtn^il  jurisdiction,  which  must  be  exercised  According 
to  a  sound  discretion,  to  try  qaestions  of  fact  without  the 
intervention  of  a  jni^,  whose  aid  is  sought,  according  to 
H^  common  expression,  for  the  purpose  of  informing  the 
conscience  of  the  Court.  The  Court  is  never  bound  (except 
h  be  on  the  issue  ievisavii  pel  non,  or  on  bills  for  a  divorce 
(qe  adultery,^  io  send  a  matter  of  fact  to  be  tried  oy  a  jury,' 
if  it  ca0^  to  its  own  satisfaction^  decide  itself  upon  the^^vi- 
deuce*  (Lord  Eldon,  in  3  Veeejf  4r  B(ai  42/1*  /)a^|  318". 
J3aO.  330.)  '^     '^  '  '     I 

.  The  cases  6{CUrkv.  Clerk  {2  Fern.  413.)  and  oCAddisun 
v»  Damson  (2  Vem^  678.)  serve  to  illustrate  eyer^j^rt  of 
4|ie  prfpositiqn.  In  the  first  of  these  cfises,  there  was  a  bill 
to  set  aitide  a;setilement  by  a  lunatic,  who  had  been  ^e* 
chired  m  lunatic  under  a  commis8ioii,j  and*  which  found  that 
he  had  been  so,  cominqally,  for  a  period  reaching  back  her 
yond  the  settlement.  Lprd  Keeper  Wnghi,  in  that  case, 
dise<;ted  an  issue^  ^  there  not  being  any  sufficient  proo^  of 
his  being  a  lonatie.  autf  the  setdeoieot  haying  beep  acr 
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18SL  qnieMed  io.''  In  tht  odwr  tm^  Iht  inqaifilMMi  ^yeltfMtod 
the  period  when  the  deTendaot  bad  made  a  parcliaw  from 
ibelnatlie.  7lf  4{^iiil(mte  tMtrt«4oii#  irisj  of  jm»  Mihe 
Conn  (I>Mrd  ChanciUor  C^ViP^'*)  9el  aside  tke  porchate,  w 
abUlfiledbytlmcommiltatof  tbtliMMitic  This  last  it  a 
cam  entire^  id  point 

Tkm  art  mmmton  pmm  ia  wbicli  a  Court  of  Eqaiiy 
has  sec  aside  conveyances  Aon  persons  of  weak  or  diseased 
intellects^  without  raferriag  the  Okse  to  a  jory ;  and  all  snch 
cases,  like  the  pieseot  oiie,  test  npoo  the  exercise  of  the  same 
andoobted  jurisdiction  and  discretion  of  the  Court*  (Cferft- 
9on  V.  Banw^y,  2  P.  Wm$.  'J03.  Btnnct  y.  Wadt,  ?  Atk. 
334.  Wright  v.  Proud^  iSF^tfy,  I3«.)  In  HoUl  v.  Wnrn^r^ 
(9  Fe#ey,  606.)  a  bill  was  filed  for  a  specific  performance 
of  a  contract  overreached  by  a  commission  of  lunacy.  The 
answer  of  the  committee  set  up  lonacyi  at  the  time  of  the 
execution  of  the  contract.  The  counsel  for  the  ptaintiff^ 
at  the  hearing,  pressed  for  an  ispoe,  and  the  Mailter  of  the 
Rolls  directed  an  issue,  but  he  considered  it  a  doubtful  case, 
upon  the  testimony,  and  obt^erved,  *^  I  should  certainly  re- 
fuse, upon  thf  evidence  before  me,  to  determine  that  he  was 
not  a  lunatic ;  and  as  to  a  lucid  interval,  I  should  upon  this 
evidence  hesitate  considerably." 

But  the  case  of  S-oans  v.  Bloody  (4  Bro.  P.  C  557.)  de- 
cided upon  appeal  in  parliament,  in  1746,  is  conclusive  upon 
the  question,  touching  the  power  of  the  Court  to  decide  upon 
the  question  of  insanity,  without  reference  to  a  jury.  In  that 
case,  the  lunatic  executed  an  assignment  of  a  lease  to  the 
appellant,  and  a  commission  of  lunacy  was  afterwards  taken 
out  against  him,  and  he  was  found,  by  inquisiUon,  to  be  a 
lunatic,  and  to  have  been  so  from  a  period  overreaching 
the  assigimient  A  bill  was  filed  by  the  committee  of  the  la- 
natic,  to  set  aside  the  assignment,  and  to  compel  the  appel- 
lant  to  account  for  the  profits.  Issue  was  joined,  and  a 
number  of  witnesses  examined  in  respect  to  she  lunacy,  and 
after  a  hearing  of  eix  days,  the  Cburt  of  Equity  hs  helmi 
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set  nmde  the  aMigimienty  and  dmoied  the  appdlant  to  ac-  1821. 
cooDt  From  this  decreei  lie  appealed  to  the  English  Hoase 
of  Lordf,  and  kMifled  that  no  inetance  coald  be-  foond 
where  a  Court  of  Equity  had  made  a  decree  upon  the  ground 
of  lunacy,  without  a  trial  at  law.  On  the' other  sidd,  it  was 
contended,  that  the  awarding  of  an  ittne  would  have  been 
entirely  useless  and  vaikl/as  itse  insanity  wfu  fiilly  proved. 
The  Lords  were  of  this  opinion,,  and  affiraed  theiiecree, 
and  ordeved  the  appellam  to  pay  costs."*  *      . 

In  tbe  present  ^case,  the  evidence  was  eaficieBtly  satis- 
factory ;  and  there  was  no«intimation,  at  the  hearing,  that 
an  issue  would  be  wanted.  Tbe  counsel  for  the  defendants, 
m  their  points,  submitted  tbe  fact  of  lunacy  entirely  to  the 
Court,  and  claimed  tbe  benefit  of  a  reference,  as  to  the  use 
and  ocoopation  of  the  prenuses,  in  case  the  cantract  and 
conveyances  should  be  set  asides  The  proof  on  each  side 
was  voluminous,  and  there  was  no  suggestion  that  further 
proof  lemained  beluad.  But  the  affidavit  of  Mr.  Wells  shows 
also,  that  the  question  of  an  issue  was  expressly  waived 
upon  the  argument* 

Modon  denied  as  to  die  question  of  insanity ;. though  a 
rehearing  was  awarded  upon  another  point,  which,  how« 
ever,  assumed  the  deeds  to  have  been  properly  set  aside. 
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fa  thfc  n>a#  iwiownt,  in  wcfca^^  •ad  «lio  a  cammmion  qfii^  mi 
on  ha{fpmr^enLt  which  exoeeded  the  le^al  iBterest  li»r  the  lime  the 
notes  had  to  ran,  the  traiiBactioQ  was  beld  to  be  iirariova»  fend  the 
boles  and  odier  securities  given  by  P,  roid. 
If  ti^e  lender  of  money,  ^n  ui  mMdm  eeiitwwt^  tdjittle  Mifiirae  ftis 
OufcflfiJM ittlliii Ciwt,MldH» bmwmmtmbi  npi^mtt^  is •<te- 
teMi«4#f»w«ii|,  tbeeeiem^^iriUbedvclswBdT^ 
tpbedeliT^rednp  And  cancelled*  -Put  where  the  lender  has  proceeded 
si  law,  and  recovered  a  judgment,  on  a  bond  and  warrant  of  attorney, 
or  is.  proceeding  to  forecFose  jk  mortgage,  by  Witile  of  a  pomeit  of 
«ate,  UAdler  the  statute,  witftioiit  thealdof  tbisOMit;  atiftllie  hotrmr^ 
•e^  fiefc  Ui  %m  ibr  i^Mf  against  «i*  fiilfiMiit  <r  ottMT  iigai  McM^ 
iiM,  otttte  griood^f  wivy,  b»  HOrt,  ^fiNte  be  «M  beentilM  toff^ 
Jiefi^ayotoflEMrlof^ytbefiaaeip^  and  interest  lawful]|y  due^  and 
that,  whether  the  vsury  be  ei tabliqhed  by  |»roaf,  or  admitted  1^  the 
defendant^  answer. 

JDse.  1, 1820,  "^H^  bill'  fil^  .dtVrii^t  3,  ISIS^  Stated,  that  m  the  tMk 
i^  10*^821.  ^'^  Oc<o&ef,  1811,  the  plaiotiffand  defendant,  who  had  deal- 
ings t6{;ether  in  the  exchan^  ofi^roniissory  notes,  kc.  enter- 
ed into  a  written  agreement,  which  recited  that  the  defendant 
had  advanced  to  the  plaintiff,  at  sundry  times,  his  promisso* 
ry  notes  in  exchange,  amounting  to  188,464  dollars  and  88 
cents,  and  for  which  the  defendant  was  entitled  to  a  com- 
mission of  two  and  an  half  per  cent.;  and  a  further  ad- 
vance of  20,000  dollars,  in  exchange  of  notes,  was  agreed 
upon,  in  four  notes,  payable  in  2,  3,  4,  and  5  months,  with 
the  privilege  of  one  renewal ;  and  also,  the  further  advance 
of  25,000  dollars,  in  the  notes  of  the  defendant,  payable  at 
6,  7,  8,  and  9  months,  with  notes  of  the  plaintiff  in  exchange, 
subject  to  a  commission  of  two  and  an  half  percent,  as  well 
as  the  said  renewals ;  and  thereupon,  the  plaintiffi  in  consi- 
deration of  the  above  advantif(eS|  assigned  to  the^effMluit 
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dl  fait  right  to  tbt  ship  Air JtmaPMdcu^,  the  ihHl  Tui  198I. 
PkMi  and  cafgo,  and  the  mimomr  BrM^ri  and  he«  cavgd^  "JJJJJ)^. 
vikA  tbaeeveMls  wett  ihea  m  Ibfciga  vojragBi,  aadkwai 
agwwd  tlmttha  pl«ntiff'tnitei«8tmtbriaklv«MebaDda»gP«a 
Aooklt»aridhyd»defnBitint  ataoction,  oolheif  mtmwi;  aad 
if  Ibe  coaMiariMa  of  lw«  aad  aa  half  par  cmL  oa  iha«aid. 
somsy  sboold  be  equal  ki  amount  to  the  several  aanif  above 
stated,  ifaea  no  other  charge,  nore  than  the  defeadaat's 
iolerast  at  seveD  pcv  eent.,  and  aH  neeessaey  charges,  a» 
aaetion  dalf,  storage,  dco.  sboaM  heoMdetothedefiHsclBnt; 
bet  if  the  geodi  did  not  anoant  to  that  snoi,  or  not  anrividg, 
Aen  the  plaiatTff  gaaranteed  to  the  defendant  his  MI  coai-» 
missions  on  aaj  deficiency  that  should  so  occnr;  and  the 
defendant  was  to  have  foli  power  to  take  possession  of  the 
interest  of  the  pfaintiff  on  the  arrival  of  the  vessels,  and  to 
dispose  of  the  same  or  ho!d  it,  at  his  discretion,  accoantiog 
to  tlie  plaintiff  ibr  the  surplus,  first  deducting  his  own  de- 
mand,  doe  by  that  or  any  former  agreement 

That  in  the  spring  and  summer  of  1812,  the  plainti^ 
finding  it  necessary  to  raise  money,  applied  to  the  defend- 
ant, who,  from  time  to  time,  advanced  the  plaintiff  bis  notes, 
in  exchange  ibr  the  plaintiff's  notes^  aad  his  endorsements 
on  the  plaintiff's  notes,  amounting  to  103,678  dollars  and 
16  cents.  And  it  was  agreed  between  them,  that  the  plainr 
tiff  should  pay  to  llie  defendant  a  commission  of  two  and  an 
half  per  €ient«  on  the  amooax  of  all  sacb  noteaand  endorse* 
meats ;  via*  the  plaintiff  was  to  pat  into  the  hands  of  tho 
defendant,  (aa  auctioneer,)  goods  to  be  sold  at  aoctioo  by 
the  defimdaot,  and  oat  of  the  proceeda  he  was  to  retain  iht 
Gomouasioii  of  two  and  an  half  per  ee»t«  oa  the  amowit  of 
allsaeh  noiet  andeadoeseaMotsby  bm  advaoeed^  ovw  and 
above  the  nsoal  eeoMntsstons,  expenses,  and  chaines,  opo« 
aaeh  salea  omd^  at  ameticHii,  if  soch  proceeds  on  sales  shffrfd 
be  snfficient  finr  the  purpose ;  and  if  not,  tbebaiaaceor  dt^ 
iaieaey  sboold  be  OMide  op  and  paid  by  the  plaimiff  to  the 
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}821«  defendant  Thmtas  a  cooditioo  of  ibis  lait  agreeoMot,  the 
plaiotiffy  upon  receiving  the  notes  and  endorsements  of  the 
defendant,  always  gave  bis  own  notes  to  the  defendanti  kn 
excbimge  for  the  amonot  of  bis  notes  and  endorsements^ 
payable  respectively,  in  each  instance,  one  day  before  the 
day  on  which  the  notes  of  the  defimdant,  or  the  notes  of  die 
phdntiff,  endorsed  by  him,  were  payabk.^ 

That  on  the  9tb  of  ^rcA,  1812,  to  secure  to  the  defend- 
ant payment  of  his  notes  and  endorsements  and  his  commis- 
sion thereon,  the  plaintiff  assigned  to  him  one  hnndred  shares 
in  the  Weit  Chuier  Manufacturing  Socte^;  and  on;  the, 
27th  of  ^filj  1812,  for  the  same  purpose,  the  plaintiff  gave 
to  the  defiendant  a  bond  conditioned  to  pay  100,000  dollars, 
with  a  warrant  of  attorney  to  confess  judgment  thereon ; 
but  no  judgment  was  to  be  entered,  until  there  was  a  default 
of  the  notes  or  endorsements ;  and  on  the  12th. of  Majf^ 
181 2,  the  plaintiff,  for  the  same  purpose,  gave  to  the  de-, 
fendant  another  bond  conditioned  to  pay  30,000  dollars, 
and  also,  a  mortgage  by  him  and  his  wife,  on  lands  at  J^em 
RoehelU  and  Pelham^  in  the  county  of  West  Chester. 

That  on  the  27tb  ofAt^uit,  1812»  the  defendant  gave  to 
the  plaintiff  a  declaration  or  deed  of  trust,  reciting  that  the 
plaintiff  was  indebted  to  him  in  the  sum  of  43,818  dollars 
and  30  cents,  in  promissory  notes  therein  specified,  and  for . 
securibg  the  amount  of  those  notes,  and  such  other  moneys 
as  the  plaintiff  owed,  or  might  owe  to  him  by  the  renewal 
of  the  said  notes,  or  otherwise,  the  defendant  held  the  said 
bond  and  mortgage,  the  one  hundred  manufacturing  shares, 
the  ship  called  the  Zephyr^  one-third  of  the  ship  2%a  Plants 
and  the  said  bond  and  warrant  of  attorney ;  and  that  when 
the  notes  and  other  moneys  were  paid  the  bond  and  mort- 
gage should  be  cancelled,  and  the  other  property  given  up 
or  re^assigned  to  the  plaintiff.  To  this  deed  was  annexed  a 
schedule  of  the  notes.  That  the  last  mentioned  writing  was 
f^iveo  in  lieu  of,  or  as  a  sdbstitute  for,  the  agreement  of  the 
36th  of  October,  1811.    The  bill  set  forth  the  exchange  of 
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levenJ  nalM  betwiseB  the  paities,  andtbal  the  plaintiff  gave  1821« 
tjbe  defendant  a  note  for  209  doUan  and  47  cenHi.  witb  an 
endorser,  fi>r  the  ceflfiniisiiens,  or  preaunm  thereon.  It  then 
«^  forth  other  exchanges  of  notes,  and,  that  the  .defend- 
ant's notes  were  less  than  the  plaintiff's,  by  the  amount  of 
the;  conunission  of  two  and  an  half  per  cent.  That 
Other  exchanges  of  notes  took  place  ;  and  that  on  the 
21st  of  AuguMi^  1812,  the  plaintiff  gave  to  the  defend- 
ants six  promissory  notes,  with  an  endorser,  amounting  to 
9|898  dollars  and  20  cents,  all  of  which  were  exclusively 
given  for  premiums  .or  commissions  on  the  exchanges  of 
notes,  as  stt^ted  in  the  bill,  that  sum  being  the  balance,  after 
crediting  the  amount  of  sales  of  the  goods  of  the  plaintiff 
at  auction.  That  several  of  the  notes  mentioned  in  the 
schedule,  besides  one  of  the  prtmium  notes  for  1449  dot 
lars  and  70  cents,  were  paid  by  the  plaintiff,  when  they  fell 
due*  The  bill  charged  that  the  defendant  had  no  other 
notes  or  demands  against  the  plaintiff,  but  sugh  as  were 
specified  in  the  schednle,  taking  out  such  as  were  before  spe- 
cified as  paid ;  and  that  all  the  notes  remaining  unpaid  were 
umrUms  and  vM  in  law  ;  and  that  the  bond  and  warrant 
of  attorney,  the  bond  and  mortgage,  the  assignments  of 
ships  and  shares  held  as  security  for  the  payment  of  those 
notes,  were  ako  void  in  law.  That  on  the  18th  of  i)e« 
ecmbeff  1813,  before  any  of  the  notes  became  due  and  re- 
mained unpaid,  the  defendant  fraudulently  entered  up  a 
judgment  on  the  said  bond  and  warrant  of  attorney,  in  the 
Supreme  Court,  and  issued  an  execution  thereon  to  the 
sheriff  of  the  city  of  JiewYark^  with  a  direction  thereon  en- 
dorsed, to  levy  37,505  dollars  of  debt,  and  the  costs.  That 
in  January  term,  1813,  of  the  Supreme  Court,  the  plaintiff 
applied  to  that  Court,  who  ordered  the  execution  to  be 
set  aside,  and  awarded  a  feigned  issue  between  the  par- 
ties, to  try  whether  the  bond  and  warrant  of  attorney, 
and  the  notes  for  which  they  were  given  as  collateral  secu- 
rity, were  not  founded  on  usurious  contracts  or  considera- 


laa  CAOS  m  ohanci&y. 

18il«      thHu.    TtNit  tiM  pUMiff  cMtfld  ife  agtmi  hum  t»  hm 
'J^^^     midt  up,  aiMi  gave  BOlic*  rf  ibe  triiil  tberaoT  tiihe  Itmg^ 


't 


V.  C&vtiii,  Id  Jtme^  1818,  b«t  tbe  trid  wM  pot  off  by  the  d«^ 

reodttBt  Thttt  the  defendftiK,  la  Fehruary^  l8tS,  fimdn- 
lenlly  adverttfed  tbe  ntottgaged  premises  ibr  sale  at  aoctimi, 
by  virtue  of  the  power  contaiaed  in  (he  mottga^.  That 
he  also  advertised  and  aold  at  aiicdon,  o6e  third  of  tbe 
ship  Tea  Plant,  so  assigned  as  secarity,  and  flraadendy  and 
by  force  dispossessed  the  plamtlff«  Tbe  blB  prayed  for  an 
hijanctiott  agmnst  the  defendant  from  proceednig  at  law  on 
the  osortgagey  or  selling  onder  it,  and  from  sending  the 
Tea  Plemi  to  sea,  assigning  the  notes  and  other  seeorfties, 
he.  (zc,  and  for  general  relief. 

Tbe  feigned  issue  having  been  tried,  and  tfverAct  foand 
fbr  the  pbintiff,  he  6ied  a  tupplementai  btfl,  on  the  Mb  of 
JprUf  1819,  stating  the  substance  of  the  original  bat,  and 
that  aAsr  tbe  feigned  assae  was  oMrie,  but  before  it  wae 
tried,  this  Court,  on  the  7th  of  Ds€«iii&sr,  1819,  ordered 
the  iDJiHictioa,  so  far  as  it  pvohibiled  the  defendant  front 
selling  the  mortgaged  premises^  to  be  dissolved,  untess  the 
plaintiff  should,  within  eight  days»  bting  the  money  doe  ott 
Ae  mortgage  into  Court ;  and  that  on  die  !6tb  of  Dteen^ 
Aer,  1813,  the  pbintiff  appealed  from  that  order,  to  the 
Court  for  the  Correcdon  of  Errors ;  but  it  was,  afterwards, 
agreed  between  the  parties,  that  proceedings  on  the  appeal 
should  be  suspended  untH  after  a  decision  on  the  feigned  is- 
sue. That  the  feigned  issue  was  s^tled,  under  the  directions 
of  the  Supreme  Court,  and  the  pleadings  were  set  forth  in 
the  bill,  at  length.  That  the  feigned  issue  was  tried  before 
Mr.  Chief  Justice  Tliompson^  at  the  sittings,  in  Juru  1815, 
when  die  jury  found  aH  the  issues  in  favour  of  the  plaintiff; 
and  the  bill  set  out  tbe  postea^  at  length,  by  which  it  ap- 
peared diat  tbe  jury  found  that  the  said  bond  and  warrant 
of  attorney  were  made  and  executed  upon  an  usurious  con« 
sideration ;  that  the  said  bond  and  warrant  were  made  as 
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ib0  pWaliff  <D  the  4«ftodMt,  uimhi  mwimi  cMiidenrtioM» 
mt  «|Mi  other  nwtjwfamwm  mA  traMMtioM  bsiiPMD  *•     I'^r' 
|MHiti  1^0  «9iirifMii  cMsi(femtioM»  Md  thsi  Ibe  laid  |mi^ 
vktory  mm,  f«r  mUch  ibt  tend  atad  wMram  ofattonMgr 
v«M  givw  at  coUaiaral  aeomity,  wtra  tatpardfaly  aMidt 
aad  dalivaaad  apett  aiarMNM  coiMideratioot*  Thai  la  aiaia* 
mia  die  fcigtied  tauie,  the  plaoatiff  galrt  id  mdaoet  Om 
bond  aad  vamra^t  of  attaraey,  the  judgnmit  eoieMd  dwi«» 
«a,  Ae  ioMraaieal  eseditad  by  ibt  daAndaal.  A^gwti  Sn^ 
W2i  aftd  the  achedale  (A.)  therela  amiaaedp  the  mOmwt 
of  the  daftMiam  to  the  diigiahl  hiU»  aad  thecroM  at amiaa 
tion  of  the  defendaot's  witnesses.    That  aAer  ihe  veidiel^ 
the  doieadaiit  aaade  a  €u*t^  oft  which  to  SKMra  for  a  new 
Irial  of  Ibe  feigned  iasM^that « laotMi  for  a  new  trial  waa 
eamidiacly  aude  aod  argMd  io  O^k^  le»^  1«17,  aod 
dial  Coart,  id  Janumty  X¥m  foUowiog,  wanimoiiily  rtfiised 
m  gfwK  a  new  trial.    Thai  before  the  <df i  was  aeltled,  an 
It,  dated  7lb  of  Ahf,  ]816|  was  ealsrad  hUo  ba- 
the OQuosel  of  the  inrties  reapeotivdy,  that  ika  de^ 
tedaot  wgbl  have  a  hiU  of  oaceptioM  prepired  and  signd 
ood  seaM»  in  ^  mm  omummt,  aa  il.  it  had  faaao  tcwdarad 
ml  the  trial  of  d)o  feigoad  issoc^  to  ihaoad  Ihac  a  writ  of 
oivor  ttight  be  brooght,  if  either  party  ibooght  proper^ 
and  that  the  daebion  which  slioald  be  prooooooad  oo  sach 
UU  of  exceptions,  shonld  be  finaJ  and  coadasive  apoa  all 
miters  pat  at  isauet  by  sach  leigoed  issue  betweeo  the  par^ 
lies.    That  although  the  S^prcase  Coart  decided  agaioai 
iba  defeodaot,  he  never  .thoi^t  proper  to  tajte  a  bill  ef  as- 
cq>doos  ander  the  said  agreeoient,  aod  bring  a  writ  of  er» 
xor  ;  but  has  expressly  <leclined  doing  so.  That  the  writing 
Of  the  27th  of  Jlugwi,  1812  and  die  scbedale  A.  annexed 
thereto,  and  the  bund  and.warrantof  attorneyi  are  the  same 
as  are  set  forth  in  the  original  bill.    That  according  to 
the  agreement  of  the  7ih  of  ^ay,  )816,  the  verdict  and 
jodgment  on  the  feigned  issue,  as  no  writ  of  error  has  been 
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bitNigfali  eoMlmivelyeitabliib  tbe  fltct,  iM'tiie  stid  pro* 
BMMOffy  notM  and  other  securitiet,  faM  1>y  tiie  d^feodaii^ 
are  usnriou  mmI  void;  liocwhiiitaiiding  which  thedeiimd* 
ant  still  holds  the  notes  and  seeoritiefey  and  fefases  to  give 
them  op,  hot  declares  his  deteralinaiiM  lo  enforce  the  pay- 
ment  of  the  moneys  far  which  the^  notes,  be,  were  given. 
That  on  the  3lst  of  October,  1618,  the  Soprene  Conrt,  by 
an  order^  veschMled-  the  order  for*  a  feigned  issue,  and  all 
proceedings  thereon,  and  directed  aHfortber  proceedings 
on  die jadgflMnt  against  the  plaintiA  to  be  stayed,  until  the 
ibrther  ofder  of  the  Court  That  in  /antiaty,  1819,  the 
Bapreae  Court  allowed  tbe  deftndant  to  take  out  etecntion 
«n  the  judgment 

That  the  appeal  from  the  order  to  dosoK^  the  injunction 
bad  been  disntflssed  for  want  of  prosecution.  The  supple- 
asental  bill  prayed  a  similar  injuoclion  to  the  one  originally 
granted,  te.,  and  for  general  relief,  be. 

The  MnDsr  of  the  defendant  to  the  original  bill  admitted, 
that  for  several  years  prior  to  the  26th  October,  181 1,  the 
plaintiff  was  a  merchant,  and  owned  ships,  &c.,  and  bad 
occasion  for  large  smns  of  money  at  different  times ;  and 
that  he  applied  to  the  defendant,  and  obtained  an  exchange 
of  notes,  to  a  hurg^  amount,  between  January,  1806,  and 
Sepitmber,  1806.  That  by  an  adjustment  of  accounts,  on 
the  15th  Septtmhtr,  1808,  the  advances  of  tbe  pUdntiff  in 
notes  exceeded  the  sales  of  goods  of  tbe  plaiodff,  the  suol 
of  35,836  dollars  and  43  cents;  that  upon  that  adjustment, 
the  plaindff  gave  to  tbe  defendant  a  note  for  881  dollars 
and  84  cents,  payable  in  nine  months;  and  a  memorandum 
was  then  made,  stating  that  the  note  was  given  for  the  ba- 
lance of  a  commission  of  two  and  a  half  per  cent*  on  35;836 
dollars  and  43  cents :  and  that  a  commission  of  two  and  a 
half  per  cent  on  sales  by  the  defendant  of  the  plaintiff^ 
goods  within  the  nine  months,  should  be  credited  on  that 
note;  but  if  no  sales  within  that  time,  the  commission  acf 
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;  tm  be  cMfidmd  at  definitively  ediottecL    Tfae      IBiU 
MfeddenMhMlted  that  tUe  pitiimlT  agreed  to  allow  bioi  taro- 
Md'g  halfi|»raeiit.coaiBMssioD  oo  the  amoaot  ofhisnotesi 
•dvMCfld'  hr  tiie  pbiolift;  Ad  for  which  be  wa&  to  leU 
floddt  at  aaotioD,  if  liinliebed  by  the  plnMS;  and  be  de* 
Med  that  bechitsod  the  plaintiff  mofe  than  one  eomiaimon^ 
of  tW4i  and«  a.half  per  cent.,  t^hether  he  told  goods  or  ooti 
wUoh  wae-ibr  lis^rdnbleand  risk  in  advancing  nolea.  The 
ilefenrianti  ateitted  the  agreement  of  the  astbof  Ociober, 
1811;  and  aHeg^  that  tbt  notes  tbereia  neofioned  were 
alli  admnoed  eabeecineiidy  to  the  16th  of  September,  180B| 
and  aieeeiptor.nemoiandom  was  always  given,  expressing* 
the  conditioos  upon  which  thegr  were  advanced;  all  which 
ildceipcswereoftiiefoliowing tenor:  ^'lleGeived,  AesD-yor^, 
Jlpy  30^  1809,  of  Damd  i>ttiiAitm,   Us  note  for  1,S3& 
doUars  and*  72  cenu,  ninety  days,  from  29th  Ma^^  for  my 
note,  for  same  amount,  subject  to  the  same  charges  as  per 
setdement  of  our  former  aocoouf    Tfae  defendant  admitted 
that  in  the  spring  and  summer  of  181 2^  the  plaintiff  applied  to. 
him  lor  large  advances  in  note8,whicb  were  made  as  stated  by 
tbe  plaintiff,  but  they  were  ali  made  under  the  agreement  of 
October  ^Cth,  1811.  That  in  1813,  the  ships  Boyrdeauct  and 
jTea/^fiifti'arrivedi.and  the  defendant  suffered  the  plaintiff  to 
seitet,  for  auction,  such  parts  of  the  cargoes  as  he  thought 
groper;  and  suffered  all  the  silks  on  board  the  ships  to  be 
sold*  by  the  plaintiff  at  private  sale.    That  some  part  of  the 
cargo  of  the  Tea  PldtU  being  under  some  claim,  could  not 
be  delivered  to  the  defendant,  who  thereupon  endorsed  notes 
of  the  plaintiff  ^s  for  1^,833  dollars  and  34  cents,  for  which 
Panning  ^  Co.  gave  endorsed  notes,  as  collateral  security, 
and  agreed  to  allow  the  defendant  two  anda  half  per  cent,  for 
commisrions.    He  denied  that  any  commission  or  premium 
was  charged  by  him  beyond  the  ordinary  sales  at  auction, 
ihou|^  such  additional  commission  of  two  and  a  half  peiw 
cent,  on  notes  advanced,  beside  the  commission  of  two  and 
a'  tadf  per  cent,  on  sales  at  auction,  was  not  illegal.    He 
Vol.  V.  17 
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1821.       admitted  dial  the  notes  giveo  by  the  plaintiff  were  allrayi 
payable  one  day  sooner  than  the  defendant's  notes,  bot.tho- 
notes  endorsed  by  the  defendant  were  one  day  later.    That 
,  on  the  9ih  of  March  J  1812,  die  defendant  gave  tbe  plaintiff 
two  notes  for  SOOOdollara  each,  and  the  plaintiff  assigned  to 
him,  as  collateral  security,  the  one  hundred  shares  in  the 
manufactory  at  fF.,  and  gave  his  notes  for  the  same  amount, 
subject  to  a   commission  of   two  and  a  half  per  cent, 
and    sales    to  be  effected  or  commissions  collected  from 
bis  part  of  the  cargo  of  the  Tea  Plant ;  and  that  if  no 
sales  were  effected,  so  as  to  cover  the  cpnunissioos,  the  de* 
fendant  was  to  be  at  liberty  to  sell  the  manufacturing  shares  ; 
ai^,  in  all  cases,  die  commission  of  two  and  a  half  per  cent, 
was  to  be  secured.    He  admitted  the  bond  and  warrant  of 
uttorney  of  die  27di  of  AprU,  1812,  the  bond  of  the  12di  Qf 
May,  1812,  aiid  the  mortgage  and  the  declaration  of  trust 
of  27th  of  Avgu9t,  1812;  but  denied  that  die  declaration  of 
trust  was  intended  as  a  substitute  for  the  agreement  of  26th 
of  Oc/o&er,  181 1,  or  that  it  cancelled  it    He  admitted  the 
several  notes  stated  in  schedule  A«,  for  which  a  receipt  was 
given;  and  he  stated  a  renewal  of  three  notes  on  the  27th  of 
August^  1812,  for  3050  dollars  and  53  cents  each;  at  which 
time  the  plaintiff  gave  the  defendant  another  note,  endorsed 
by  W.  C.  or  S.  C.  ^  Son,  for  229  dollars  and  27  cent% 
payble  at  four  and  a  half  months,  taken  as  a  settlement  of 
commissions  of  two  and  a  half  per  cent*  on  the  renewal  of 
the  three  last  mentioned  notes  being  given,  five  or  six  days 
after  an  adjustment  between  the  parties,  and  on  account  of 
the  declaration  of  trust    He  admitted,  that  the  declaration 
of  trust  of  27th  of  August,  1812,  was  intended  as  a  final 
setdement,  except  that  the  plaintiff  had  a  right  to  discharge 
the  commission  or  premium  notes,  by  furnishing  goods  to  be 
sold  at  auction,  and  that  the  defendant  was  bound  to  sell 
free  of  commissions,  until  the  amount  sold  equalled  the 
amount  of  comndssionsi  at  two  and  a  balf  per  cent  on  the 
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gron  mmmiiit  advanced  by  ibe  defendatit  for  die  plainiift       1S21. 
That  in  Jul]/  or  August,  1812,  the  plaintiff  being  in  great      ^^^ 
want  of  mooey^  applied  ta  the  defendant  for  hk  notes,  which  v. 

the  defendant  gave,  at  stated  in  the  bill,  for,  which  the  pbiQtiff  ' 

gave  his  nol^  for  the  like  amount,  payable  one  day  earlier, 
being  nine  in  nnmber ;  ,and  ths|t  in  August,  1812,  five  notes 
were  exchanged.  That  all  these  notes  were  advanced  by  tlie 
defendant  upon  the  customary  inercantile  usage,  and  upon  the 
same  terms  as  all  the  other  notes.  That  on  the  27th  of  ^u- 
gust^  1812,  the  adjustment  made  between  the  parties  was 
executed,  and  the  defendant  received  the  six  notes  of  tlie 
plaintiff,  for  1,149  dollars  and  70  cents,  each,  mentioned  in 
schedide  A,  for  commissions  claimed  by  the  defendant,  ac- 
cording to  their  several  agreements.  That  the  sum  at  which 
the  last  commissions  were  made  up,  were  exclosive  of  the 
property  previously  sold  for  the  plaintiff,  at  auction  y  but  if 
ibe  defendant  had  sold  at  auction,  the  property  which  the 
plaintiff  sold  at  private  sale,  and  the  property  retaiued  by 
the  plaintiff,  the  auction  commissions  would  have  exceeded  the 
amoant  of  the  six  notes.  He  admitted  that  the  nsual  auction 
commissions  would  fall  short  of  tlie  commissions  charged  to 
the  plainti^  or  6,898  dollars ;  but  that  these  commissions 
did  not  exceed  the  amount  of  such  sales  at  auction,  after 
deducdng  customary  commissions,  charges,  and  expenses. 
He  admijUed  the  entering  op  of  the  judgment,  on  the  18tb  - 
of  December  J  1812,  before  the  notes  were  duei  the  execution, 
be.  the  feigned  issue,  and  proceedings  under  the  mortgage, 
8oc.  He  admitted  that  he  sold'  one  third  of  the  ship  Tea 
Plant  to  John  Graham,  the  purchaser  at  auction,  for  6,575 
dollars,  on  his  own  account,  and  that  he  entered  forcibly,  to 
give  J.  O.  possession.  He  admitted  the  proceedings  stated 
in  the  Mipplemental  bill,  relative  to  the  feigned  issae  in  the 
9oprenie  Conrt ;  but  he  said  the  Court  denied  the  motioa 
for  a  new  trial,  because  they  were  of  opinion  that  it  was  not 
a  case  in  which  they  ought  to  have  directed  an  issue ;  and 
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J?fg^f  affd  'JVMif  for  the  plaintiff.  11»y  oaaMnlad, 
1.  That  tbe  faeu  i«l  Ibrlliifi  4ie  ttiMirer  of  *th»  iMmdaat 
clearly  showed  thatlheiKiteg»  mttwioned  in  the  writing  of 
the  iTth  ofAugnsi^  191 3,  were  nsarioos  and  mM.  - 

9.  That  the  cdlhiteral  secniWes  taken  and  lield-liy  *e  40- 
lendant,  were  ako  void. 

S.  Tbttt  if  their^  were  any  tloobt  as  to  the  nAirions  cfaa* 
racter  of  the  transactions  between  the  parties,  the  verdiift  of 
tbe  jury  6n  tbe  feigned  issne,  directed  by  the  Supreme  Gonrt, 
was  conclusive. 

4.  That  the  agreement  between  the  paities  of  die  7th  of 
May^  1B16,.preclQded  the  defendant  from  drawing  in  ques^ 
tion  the  fact  of  osnry ;  especially  as  the  defendant  had  ob- 
tained advantages  by  that  agreement,  amounting  to  «  sni^ 
ficieot  consideration  in  equity,  to  malce  it  binding  on  him, 
an4  to  estop  him  from  denying  tbe  nsnry  in  the  notes,  aud 
the  consequent  invalidity  of  the  secnritiea. 

5«  That  when  the  iact  of  usury  is  admitted  by  the  defend- 
ant's answer,  or  is  proved  against  him  by  the  plainM",  the 
securities  given  foreucb  nsnrioos  connderadon  are  equally 
void  in  this  Court  as  In  a  Court  of  law :  and  die  defendant 
faav Slated  facts  in  his  answer,  from  which  usury  results,  as  a 
legal -consequence.       ^ 

6»  Tbat  all,  or  most  of  the  notes,  mentioned  in  tbe-sehe* 
dob  Ay  are  payable  at  such  times,  that  the  legri  iolerest'for 
tbat^fenod  is  less  than  the  two  and  a  hM  per  cent  whieb 
ts  charged  on  4be  amonnl4  ood  that  is  osnry,  in  itself,  and 
was'  so  decided  in  tUs  Court,  and  in  Jthe  Buprema  Conn, 
nnd  Court  of  Errors,  in  a  similar  case.    {Dwhum  v«  D^ff 
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D^  ¥.  Ihnhaw^  2  Johns.  Ch.  Rtp.  iB2. 193.) 

7.  TM  ihe^rfe  of  ihef laiiitf 's  iateiMiD  the  Mf  7«l     fT^ 
^/a«<,  pending  4be  prosMdtqgs:  Wiiht  S^imwCMrv«Mbi 
oat  judicial  proceediDgi  or  ootice  to  the  plaintiff  to  ndeeni^ 
war  ladairfiiU  juid  lendnedlbe idefeadant itcottlnMe for 
4be  pwMiii,  or  far  the  valiiaiof  tbe  propan^. 

%  Zhad  Iha  0amlMtiiiiag.ab|uM  tiaviiig<perithad  io  tha 
lundi  of  tba  dafimdant^acaodai^ilojlk^iwmataawii^'w)!^ 
hekLtry-eai  ill^pU  iilia^  baiongbiiOfac^MAt  for  tkak  ?aiaaip 

7,«4*iSnifM(^fiKtliaAefaiidaoc«  He,q»DtaQde^  U  TiM« 
the  coiMHw ioiia  tak^  l^y  tfaa  4efeDda^  09  tba  axchaqga  pf 
aoli^  a^^e.Qpt  iiiariKHy«  and  t^t  ^  nates  and  oihtx  m^^r 
rhies  were  legal  and  valid. 

3,  That  iodependeot  of  the  cooDmissioDSj  the  plaintiff  ^^ 
indebted  to  th^  def|?ndant. 

3.  That  the  ajgreement  of  the  7tb  of  JIfay,  1816,  had  no 
relation  to  this  cause,  and  nothing  done  under  it  could  af- 
fect the  rights  of  the  defendant 

4.  That  the  Supreme  Court,  having  .discharged  the  order 
for  the  feigned  issue,  and  vacated  all  the  proceedings  under 
it,  it  became  impossible  for  the  defendant  to  prosecnte  (he 
writ  of  error,  as  contemplated  by  the  agreement  of  tha 
Tth  of  afay,  1816.    -^ 

5.  That  the  Stapreme  Court,  having  allowed  the  jodgnent 
pbtained  by  the  defendant  against  the  plaintiff  to  stand,  anS 
given  leave  to  issue  an  execution  thereon,  its  validity  was 
rti  judicata^  and  could  not  be  questioned  here* 

6.  But  even  If  the  transaction  were  osmrions,  Ae  plains 
tiff  *ii*Ull  wouM  be  bad  on  demurrer,  and  cannot,  on  tha 
hearing,  entitTe  bim  to  relief,  unless  be  oftrs  and  eooeenta 
to  pay  th^  principal  and  interest  really  aiid  legally  due. 

Ftbruarxf  W,  1821.  The  cause  stood  over  for  conside-^ 
raAw,  untH'flfis  day. 


IM  CASia  Iff  dHANCERT. 

1821.  The  Chahcsuor.     L  Tlie  first  and  great  poiot  in  tbb 

case  is,  whether  ibe  charge  of  a  commissipn  of  two  and  a 

half  per  ceot*  uiiiforinly  made  by  the  defendant,  upon  the 

ttdftiMie  or  endorsement  of  nigotiable  notes  to  and.  for  the 

plaintiff,  was  usarioas*  > 

T^7    hk       ^^  defendant  was  in  the  habit  of  loaning  his  promissory 

promiMoiT        Dotes  to  the  plaintiff,  and  of  endorsing  negotiable  notes  for 

ceWed  the  notes  fbe  ose  and  benefit  of  the  pkiotaff,  from  the  1st  of  Septtm- 

of  r.  tat  the 

•MM  amoant,  f^^  1808,  down  to  tbe  lime  that  the  plaintiff  stopped  pay- 
2^«i«>>|^  meiit,  and  of  taking  in  nftiiro  the  plaintiff's  notes  for  the 
wWch'e'M^-  **"™*  ****"*  payable  within  a  day  of  the  same  periods  of  time! 
ed  the  legal  in-  Instead  of  being  a  cash  advance,  it  was  a  loan  of  his  credit 

tereft    for   the  . .  ^  ' 

hSTto^ran"^  to  the  plaintiff,  and  attended  with  the  same  risk  and  trouble; 
treu«ctioD*was  i^  jf  be  hfld  loaned  the  cash.    The  notes  answered  the  pur- 

beld  to  be  imi-  ^ 

noii^'ToCL  ^  P^^  ^^  ^^^  ^^  ^^^  plaintifil  and  considering  them  as  cash^ 
the  defendant  was  entitled  to  ask  and  receive  interest,  in  the 
name  9(cofflmissiQns,  at  the  rate  of  two  and  a  half  per  cent* 
or  at  any  rate  that  did  not  exceed  the  rate  of  seven  per 
cent,  per  annum.  But  in  every  case  ia  which  a  note  was 
for  foar^monthSffor  instancy,  two  and  a  half  percent  com- 
missions was  more  than  at  the  rale  of  seven  per  cent,  and 
consequently  usurious ;  and  if  for  five  months,  for  instancy 
it  .was  leas  than  the  legal  rate  of  interest,  and  conseqoentljr 
lawful.  Ail  the  notes  remaining  unpaid  which  are  speci- 
iied  in  tlie  schedule  A.  annexed  to  the  writing  of  tile  date 
of  the  27th  of  Augwt^  1813,  and  in  the  pleadings  set  forth, 
were  infected  with  usury,  because  the  commisupn  of  two  and 
a  half  per  cent,  allowed  upon  each  of  those  notes  exceeded 
the  rate  of  lawful  interest  thereon.  One  of  the  three  notes 
of  the  date  of  the  20th  and  2l8t  of  AugyiBt^  1812|  and  re- 
maining unpaid,  was  for  five  months,  but  those  three  notes 
taken  together,  with  the  allowance  of  the  commission  of 
two  and  a  half  per  cent,  on  the  aggregate  sum,  exceeded  the 
rate  of  lawful  interest ;  and  they  ought  to  be  taken  together, 
as   forming  one   distinct  and    entire   transaction.    The 
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duee  notes  of  the  date  of  the  30th  of  Mttrcki  retmlniiig       1821 . 

wipaU  vrere  each  for  five  months ;  but  it  appearr  in  proof     "^^^^^^^ 

that  they  were  not  given  until  the  25th  of  Jfyrilf  tbAngfa 

antedated,  and  a  commission  of  two  and  a  half  per  cent,  apon 

those  notes  for  the  period  they  were,  to  run,  computing  from 

the  time  they  weire  actually  given^  exceeded  also,,  the  rate 

of  lawful  interest*    And  the  five   notes  in  that  schedule, 

given  lor  commissions,  were  pven  for  comissions  containing 

ail  unlawful  excess  of  interest.     The  same  objection  to  the 

legality  of  the  commissions,  will  apply  to  many  of  the  pm- 

viotts  transactions  of  a  similar  nature  detailed  in  the  case,  an^ 

there  can  be  no  doubt  that  continued  usurious  exactions, 

under  cover  of  condmissions,  at  the  rate  of  two  and  a  half 

per  cent*  were  practised  by  the  defendant  upon  the  plaintiflfj 

from  the  commencement  of  their  dealing  in  the  exchange 

of  notes.    ' 

The  defendant  has  set  up,  and  urged,  as  a  justification  for 
the  commissions  charged,  that  they  were  the  usual  com* 
misttoot  of  merchants  and  aocdoneers,  upon  the  sale  of 
goods,  nod  that  those  notes  were  loaned  or  endorsed  on  ac* 
connt  of  expected  and  promised-  deposits  of  goods  to  be 
made  by  the  pkHDtj£f,  and  sold  on  his  acooont  by  ^  de-^ 
fendant*  The  advances  and  charges  were  made,  as  it  is  a^ 
li^ged,  in  aatioipation  of  such  deposits,  and  to  ensure  to  thiS 
defendimt  the  advantage  of  xk%i  preference*  But  the  whole 
history  of  the  case,  and  all  the  documents,  in  proof,  speak  la 
difiereot  laoguage.  These  assumed  deposits  were  a^  mere 
pretext  and  cover  for  the  charge  of  these  unlawful  and 
usurious,  commissiooa.  I  am  perfectly  satisfied  that  the  ex- 
change of  fiotes  was  not  made,  or  these  commissions  charg- 
ed upon  actual  deposits  of  goods  for  sale,  nor  upon  the 
credit  of  goods  bona  Jidt  expected  and  intended  to  he 
deposited.  It  was  a  mere  exchange  of  notes  for  the  pur« 
pose  of  raising  mon^  by  the  one  party,  and  for  the  purpose 
of  exacdng  a  premium  of  two  and  ^.  half  per  cent,  fur  the  loan 
of  his  paper,  by  the  other.   The  endorsement  of  notes,  and 
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MSI.  fkBtmatmlV  wtea,  w«i»  all  for  the  tamrt  ob}eet;  wdi  tkli 
phialiff  wm  M  oh^  ftqx  Ign  flep^.  intoi  4  blqnmtb  ihfli 
i^Ueb  lie  oovtd  iio«  ettrktite  himveW;  attdi  all  tbe  (iraitil 
<f  biB  jutfte  ttiNki  and  taogible  pifoperty  at  hooie; 
4lrawi|i  withiD  thci  gra8|i'  of  thwe>  yiiiaw^Fing  afciit  < 
asKctwos.  Th^  defeodant'chaigccl  tmo  aod  w  haii  par  ceal 
pMDMte  for  every  reipontibilhy  ha  assnniadK  iai  wbaiteveo 
fbupe  it  aaiglit  be;  aod  whao'we  coasidar  that  iha  mom^ 
aharge  was  upon  evaay  renewal  of  noteti  and  that  no  goodn 
laare,  in  fact,  told'  by  the  4bitiuhiot,  and  diat  daring  thel 
jpear  Idia^  die  idea  of  advanoet  on  expected  depoeitaa^ 
aides  grew  asore  and  more  improbable  and  vbionaiy)  pBHk 
wbtfle  pielenee  that  the  coauoiseioo  bad  a  refeaeoaa'  toi 
flttare  depoeiis  and  Aiicdoa  sales,  is  destitute  of  coloinr  or 
pUmsibility.  It  is  ibpassRyle  to  nuistafce  the  Md  na«m^o<) 
the  transactions ;  the  accumulated  pledges  of  the  jftd^ 
mdne  bondi  aM>Mgagie,  shipSy  and  aaiMfacturing  shares, 
were  aM  taken  by  the  defendanft  as  collateral  securider  fir* 
lis  paper  and  IwconHuissiomr. 

i.  The  next,  and  the  more  embarrassing  pcriiM^  ir  as  tli^ 
tbt  nature  and  extent  of  the  relief. 

If  the  defendant  was  endbavouring  to  enforce  any  of  his 

ieeuridto  in  Ais  Court,  and  the  present  plaindff  had  s<?t  up 

and  ttiadis  out  the  usury,  by  way  of  defence,  the  remedy 

If  tiM  iMder  woutd  bftve  been  obvious.    The  securities  would  have  been 

of  moocj  on  an  . 

oMirioai   coa-  declared  void,  and  ordered  to  be  delivered  up  and  cancel* 

tract  saaka   to 

•nforce  aa^  of  led.    Bot  the  defendant  has  not  resorted  to  this  Court.  He 

hu    McuntMt,  ,      .    ,  ,  ,  ,  • 

md  the  borrow  has  caused  a  judgment  to  be  entered  up  at  law,  upon  the 

•r  wtt  Bp  tha  ^      w  r  »      r 

^<«nc«  of  wa*  warrant  of  attorney  given  by  the  plaintiff;  and  the  Supreme 
fSf'  ^'ir^b!^  Court  have  ultimately  refused  to  afford  any  relief  to  the 
Mdfa?Mde^  plaintiff  against  that  judgment,  though  that  Court 
^^!^^^  awarded  a  feigned  issue,  and  had  the  usury  in  the  bond* 
upon  which  the  judgment  was  entered,  established  by  the 
verdict  of  a  jury.  The  defendant  has  also  proceeded  to 
foreclose  the  mortg^tge,  not  by  the  aid  of  this  Court,  but 
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bjr  advertidng  uDd^r  a  power  copiato^  in  the  iportgiige's       lOJ^f 
and  it  is  the  present  plaintiff  who  is  coflnpeUed  to  come  ber^      ^^^"^^ 
and   ask   for  relief,  which   he  cannot  obtaia  elsewhere^  n 

against  the  jadgmeolatlaw  and  other  legal  securities  iitfect«     "PWMi» 
ed  with  asnry^  by  means  of  the  original  transactions  and    Batwiieraciit 
responsibffities  which  they  were  intended  to  cover.  ^"^dMi^  E!w 

The  question  now  is,  upon  what  terms  he  can  have  ron  jjJLjJJSrS?^ 

lief?  ioifflS  war- 

nut  of  attor* 

Ae  lUgned  issue,  which  was  awarded  by  the  Sapveme  ^.^  ^£[^ 
Coart,  upon  the  judgment  ia  this  case,  was  granted  while  ^^^^  .  ^"^ 
1  bad  the  honour  lo  prrnide  in  that  Court :  and  that  course  »  power  of  nK 

*^  under  the  iCet- 

was  then  understood  to  be  the  practice  of  the  ConrL  whea  ate,   end  th* 

borrower    filet 

a  judgawnt  entered  by  confession  was.  alleged  to  be  affibct*^  Ui  bill  for  re- 
ed with  usury.  And  I  should  have  supposed,  that  if  the  indgmeat  at 
usury  had  been  found  by  the  jury,  (as  it  was  in  that  casf^:  i^Mcnrities, 
wmd  upon  the  evidence  now  before  me,)  that  the  Coart  wonlA  of  vmnT  ^ 
liave  adurinbterad  the  same  equitable  relief  that  is  usually  ^^  e^^ 
gfauted  bene,  or  else  have  vadMed  the  warrant  of  ai»Qmey»  ^  <£^4  w 
mod  set  aside  the  judgment,  and  allowed  the  party  to  come;  ^^  ^tomt 
ie  smd  j^esKi  the  usury.  But  from  the  subsequent  proceed-  ^;;^^  ^ 
mg^  I  am  led  to  infer,  that  ike  pKaetki)  on  thi»  subject  faai  ^^^^  ^ 
bsee  chmiged  since  I  left  thai  Court,  and  that  ail  summary  p^^%^  £' 
iMrfeiMice  at  law^  with  judgmenl^  upo«  confessioii,  cburged,  ^'^^'' 
with  usury,  is  now  denied* 

.  The  histpry  of  the  practice  of  the  Courts  of  law*  shows  Biftorrof ihe 
IbOiepibiirrassineats  at^UHliog  the  subject,  and  t|ie  difficaltjr  pdM  of  lew, 
of  cippljr>%  1^  im^  i^edy,  fiQvm%^ll]i  with  the  rules  of  mt'lSS^^SS^ 

I  menta  by  con. 

*aw.  fetfion  on  bonds 

In  JHUdfB^an  v.  Hill,  {CrtuEli^.  588.)  usury  was  pleaded  *:^^fSi 
tpa  Mire/q€ias»opani^ju<lg||nenthy  cou/fessioiu  TheK.  B.  ^^  •'■^ 
lield  the  pl^  bfid^  fo^  tlvilt  a  Jjodgp^t  ^^  ^^^  ^^  a$surance^  ^ 

within  tt|e  statijOe,  and  the  defeoudant  should  fpt  havie  suf- 
fered a  judgment    '^  And  ^lougb  i,t  may  be  a  pnictioe  (i.  e^  ^^ 
bonds  with  warr^ti;  c^f  attorpey  to  confess  judgment^  u^ 
^void  the  statute,  yet  it  shall  rather  be  tolerated^  than  tq 
fMToid  judgmeuta  upoa  such  suggestions."    The  case  of 

Vol.  V.  18 
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10^»       Rowe  V.  BellaseySf  (1  Sid.  182.)  was  to  the  same  effiect,  and 
^^^^j^^     decided  upon  the  same  aatbority. 

T The  same  potm  was  brought  op  again  in  the  K.  B.,  io 

^  Bush^afBigneeofJones^  v.  Oawer,  [Caaes  Temp^  Hordw.  220. 
Str.  1043.)  when  Lord  Hardwicke  presided,  and  received 
the  same  decision.  But  though  the  usury  could  not  be 
reached  by  a  plea  to  a  scire  facias,  upon  a  judgment  con* 
fessed,  the  Court  hinted,  ^'  that  it  might  be  got  at,  on  motion 
to  vacate  the  judgment."  Lord  Hardwicke  dlscoverifd  great 
opposition  to  this  mode  of  shutUng  out  the  defence  of  usu- 
ry, and  observed,  that  *^k  opened  a  door  to  an  evasion  of 
the  statutes  of  usury,  and,  therefore,  as  far  as  the  Court 
could,  they  would  come  at  it  '^  But  be  said,  it  could  not  be 
done  by  plea  '*tn  that  method,"  for  a  judgment  was  noteoH 
braced  by  the  words  *^  contracts  or  assurances  ;">  and  he 
tkbltgfct  it  strange,  that  no  words  bad  been  ever  inserted  fai 
any  of  ihe  statutes  against  usury,  to  meet  the  practice  of 
taking  judgment  bonds,  wfaieh  had  been  a  contrivance  ined 
as  early  as  Qpeen  Eiizaheihfs  time*  He  then  threw  out  a 
suggestion 'fericonsideration,  that  "judgmeots  of  this  sort 
might  be  set  aside  in  an^  interlocutory  way,  as  on  a  motion 
for  ill  practice,  fbr  the  warrant  of  attorney  might  be  consi- 
dered as  a  contract  within  the  statute,  and  upon  this  fool 
might  be  set  aside." 

This  case  Was  decided  in  1786,  and  it  contains  probably 
the  earliest  hint  at  the  equitable  interference,  upon  motion 
and  feigned  issue,  which  has  since,  thougk  in  a  manner  a»- 
steady,  and  fluctuating,  prevailed  in  Courts  of  law. 

in  Machin  v.  Dtlaval,  in  the  C.  B.,  {Barnes^  Notts,  £3. 
277.  S.  C)  we  have,  perhaps,  the  first  precedent  of  this  iQ^ 
terference.  A  motion  was  made  to  set  aside  a  judgment, 
entered  upon  warrant  of  attorney,  and  a  feigned  issue  wa^ 
awarded  to  try  the  fiict  of  usury.  At  a  subsequent  term, 
after  the  trial  of  the  feigned  issue,  and  a  verdict  finding  that 
the  warrant  of  attorney  to  enter  op  the  judgment  had  beeir 
given  in  consequence  of  an  usurfous  contract,  the  Court  set 
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«ride  tbejndgmeDl,  and  directed  the  wmnAot^Mmmy^  Md       Ifttt. 

the  bond  on  which  the  judgment  was  enitrtd^  to  be  delivered 


tp^  and  the  plaintiff  to  pay  the  costs  of  the  application.  ▼ 

. This  decision  carried  the  remedy,  at  once,  to  the  utmost  ^^^ 

lengthy  and  further  than  it  has  been  since  carried.  For,  as 
Lord  Loughborough  observed,  in  The  Duke  of  BoUon  v. 
WUliamiy  (2  Veeey^jun.  1 54.)  Courts  ofiawwitiy  upon  their 
.  general  jarisdictioo,  enter  into  the  validity  of  a  warrant  •f 
attorney  and  judgment,  and  may  vacate  the  warrant  of  at- 
torney, and  set  aside  the  judgment;  but  the  jurisdiction  does 
not  extend  to  ordering  the  bond  to  be  delivered  np,  and  if 
ever  done,  it  has  been  done  inadvertently.    . 

The  next  case  of  this  kind,  arose  in  the  K.  B.,  in  Cook  v. 
Jones^  {Cowf.  727.)  A  rule  was  granted,  on  the  motion  of 
the  defendant,  to  show  cause  why  a  judgment  entered  on 
warrant  of  attorney,  should  not  be  set  aside,  on  the  gropnd 
that  the  consideration  of  the  warrant  was  usurious.  Lord 
Monofield  said,  that  the  party  was  without  relief,  unless  the 
Court  interposed,  and  an  issue  was  directed,  tn  try  wheiher 
the  contract,  upon  which  the  warrant  was  given,  was  usu* 
•  vions. 

We  have  no  further  report  of  the  case,  and  are,  therefore, 
unfortunately,  without  the  means  of  knowing  what  kind  of 
relief,  and  to  what  extent,  the  E.  B.  would  have  granted  it, 
if  the  issue  had  been  found  in  favour  of  the  defendant. 

In  Matthews  v.  Lewxs^  (1  Jinst.  7.)  a  motion  was  made  on 
Ae  common  law  sMe  of  the  Court  of  Exchequer,  to  sboweaose 
why  a  judgment  entered  by  confession  should  not  be  set  aside 
lor  usury,  and  even  the  rule  to  show  cause  was  denied. 
The  Court  admitted,  that  the  K  B.  had  granted  such  mo- 
tions, but  that  no  such  practice  existed  i«ithat. Court;  smd 
.  they  observed,  that  to  set  aside  judgmeMs  of  that  kind  by  a 
summary  jurisdiction  of  a  Court  of  law,  was  to  >  usurp  theiqf^ 
ficeof  a  Courtof  Equity.  The  iotroductionof  the  practice  of  a 
feigned  issue  was  rendered  necessary  by  the  first  initofition 
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1811.  cf  MMMag  fbe  nnrikm.  Itie  Oiwit  .ifiimMied  tluit  tin 
TCKtf  might,  ia  Mcb*  ctMt,  to  be  United  to  tfae  extent  Id 
vhieb  a  Oomtt  of  fifoily  goet^  vfakb  deones  vfaat  U  really 
d«e,  and  oo^immi  aad  that  if  tbey  aetande  the  jodgneat, 
Ifap  lAuDtiff  woald  ioie  what  anas  realty  ndvanced. 

TUg  caae^  as  far  as  the  authority  of  it  reaches,  shols  oat 
eonidelely,  all  relief  at  law  alker  a  jodgiaeot  has  been  coa- 
fessed*  Bat  we  have  two  subseqneat  cases  upon  this  sulgeet 
IB  the  C  B.  in  wbieh  it  appears,  that  they  coatiniieio  eaerdse 
an  eqoitable  jurisdiction,  in  cases  <rf*asttry,  over  jadganms 
biy  confession. 

The  first  o^  these  cases  is  that  of  £dmonf  on  v.  Popkm^ 
(1  B.  4r  Ptdkr^  27^.)  in  which  a  ikiotioa  was  made,  fiionded 
on  the  firaeediag  decision  in  Aimtt,  to  set  aside  a  warratat 
of  aitoraeyi  and  tbe  jodgment  entered  thereon,  as  having 
been  made  lo  secave  an  nsarioas  loan.  The  Gonrt  did  set 
aside  the  warrant  of  attorn^  and  judgment,  in  order  tlmt 
llie  question  of  nsory  might  be  tried,  which  wooM  be  shut  oat, 
if  the  judgment  was  allowed  to  stand. 

Thb  decision  was  six  years  after  Ihat  in  the  Exchequer ; 
and  it  diows,  that  the  Exchequer  practice  on  the  sulgect, 
was  considered  as  peculiar  to  that  Court,  and  had  no  iaflu- 
•  enoe  upon  the  settled  practice  of  the  C.  B. 

The  other  case  in  the  C.  B.  was  that  of  HindU  r. 
OBrieti;  (1  Zhimfon,  413.)  upon  a  like  motion  the 
usury  was  not  denied;  and  the  Court  therefore  said, 
that  there  was  uo  groudd  for  an  issue;  and  they  piia« 
ceeded  to  granit  rdiei;  but  not  to  the  extent  ttf  the  case 
in  Bsmet I  nor  of  that  in  B.  ^  PuUer^  for  the  last  caae 
iaemed  lo  enaUe  Uie  |iarty  to  plead  the  usury,  and 
thereby  aand  the  bond  entiraly.  They  granted  a  Smiaal 
rdlef,  upon  the  princ^ks  of  a  Court  of  Equity,  by  com- 
lieiHag  the  dofendant  to  do  what  was  eqaitaUei  by  paying 
'  Ifae  smn  reiAy  aAranced,  with  legal  interest.  It  was  coh- 
i  asteapplieation  to  ihe  ei|aitdble  jurisdiction  t>f  the 
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CmK;  and  theyordeied  the  mon^y  l«vM  oo  tjwemkw  t»       IdM. 
be  brought  into  Cdort,  md  micvnd  it  lo  the  prdthMiMry,     ^J^"])^ 
<o  take  aa  account  geoeeally,  of  aU  naiierft  betwe«ti  th« 
purties,  and  conpate  the  prlacipal  and  legal  teierest  doe  ta 
the  plaintiff.    The  case  layt,  tb«  Coaft  also  act  ande  the 
jadgmetit)  bat  for  what  ptsrpofliK  does  not  appeif . 

We  hate  here  a  Mriee  of  deeiiion^,  «bo#iag,  that  tbeCSMHt 
vf  C.  B.  does  interfere,  to  set  aside  or  cdntrol  jadgments 
tiy  coaJfeMion,  infected  with  usnry ;  and  we  hate  a  decisioa 
of  Uie  K.  B.  to  the  same  effisct,  founded  on  prerioos  sug^ 
gestions  of  that  Court  in  favour  of  such  a  jurisdiction.  Thik 
Court  of  Exchequer  is  the  only  Court  of  common  law 
powersi  which  has,  by  a  ringle  decision,  peremptorily  r^ 
fitted  to  interfere ;  and,  perhaps,  that  may  have  arisen  from 
the  c'tfcumstance,  that  the  same  Court  has  also  a  distinct 
equity  jurisdiction. 

Th^  Supreme  Court  of  this  state  has,  until  lately,  followed 
the  decisions  of  the  K.  B.  and  C.  B.  at  Westminster. 

In  Warden  ▼.  Eden^  (2  Johns.  Cases^  258.)  tiie  Court 
said,  that  the  proper  way  to  try  the  question  of  usury  agiunst 
a  judgment  entered  by  coofession  was,  by  awarding  a  feigned 
issue ;  and  this  was  accordingly  done,  in  the  cases  of  GUberi 
▼.  Eden,  (3  Johns.  Cases,  280.)  and  of  Slate  v.  SchwfUf. 
(3  Johns.  Rep,  139.)     In  Umtt  v.  Fitch,  (3  Johns.  Rep. 
250.)  the  judgment  was  set  aiide,  without  a  feigned  issae,  as 
there  was  no  denial  of  the  usury,  nor  any  doubt  of  the  lEact. 
But  it  now  appears,  from  the  proofs  in  this  case,  that  after 
the  feigned  issue  had  been  awarded  and  tried,  and  the  usury 
found,  the  Supreme  Court  vacated  all  these  proceedings, 
and  denied  all  relief  to  the  present  plaintiff.    The  counsel 
for  the  defendant  have  insisted,   that  the  order  of  the 
Supreme  Court,  vacating  all  die  proceedings  under  the 
feigned  issue,  and  .allowing  the  defendant  to  proceed  to 
execution  upon  bis  judgment,  was  to  be  received  here,  as  a 
condusivci  bar  to  the,  charge  of  usury  made  and  proved  in 
this  case :  I  cannot  consider  the  order  in  that  light.  Though 
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IBSl.  I  bate  DOl  the  beiiefiliof  the  reasons  on  whkh  the  Older  oTchf 
Supreme  Coort  was  foaodedi  I  cannot  possibly  suppose, 
that  they  acted  upon  the  assumption,  that  there  was  no  usury 
,  in  the  case,  especially  after  the  verdict  of  the  jury  finding 
usury,  and  which  verdict  does  not  appear  to  have  been 
set  aside. or  questioned.  I  should  rather  infer,  that  the 
Court  were  pressed  with  the  difficulty  of  applying  a  fit  and 
suitable  relief,  considering  bow  unstable  the  English  de- 
cisions had  been,  as  to  the  nature  and  extent  of  that  relief; 
and  that  they  thought  it  most  advisable  to  follow  the  doctrine 
of  the  Court  of  Exchequer,  and  to  leave  the  party  to  his  suit 
in  this  Court,  and  which,  in  this  instance,  embraced  not  the 
judgment  only,  but  all  the  claims  and  securities  held  by  the 
defendant  I  presume  the  Court  acted  upon  sufficient  coo* 
siderations,  but  without  any  intention  of  deciding  or  con- 
cluding the  question  of  usury,  or  affiMrting  the  tide  of  the 
pliuntiff  to  relief  in  equity. 

With  respect  to  the  relief  that  can  be  afibrded  here,  I 
take  the  rule  to  be,  that  a  plaintiff  who  comes  to  a  Court  of 
Equity  for  relief  against  a  judgment  at  law,  or  other  legal 
security,  on  the  ground  of  usury,  cannot  be  relieved,  ex- 
cept upon  the  reasonable  terms  of  paying  to  the  defendant 
what  is  really  and  btma  fide  due  Xo  him.  On  the  other 
hand,  if  the  party  claiming  under  such  usurious  judgment, 
or  other  security,  resorts  to  this  Court  to  render  his  claim 
available,  and  the  defendant  sets  op  and  establishes  the 
charge  of  usury,  the  Court  will  decide  according  to  the 
letter  of  the  statute,  and  deny  all  assistance,  and  set  aside 
every,security  and  instrument  whatsoever,  infected  with 
usury.  It  is  perfectly  immaterial,  in  respect  to  the  appli- 
cation of  the  principle  to  the  case  of  the  debtor  who  sues 
here,  whether  the  usury  be  confessed  by  the  defendant  in 
his  answer,  or  be  made  out  by  proof.  The  plaintiff  must 
still  consent  to  do  what  is  just  and  equitable  on  his  part, 
or  the  Court  will  not  assist  him,  but  leave  him  to  make  his 
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defence  at  law,  as  well  as  be  can.  The  case  of  Toy/or  r:  182L 
Bell^  (2  Fem.  171.)  is  a  striking,  but  very  harsh  illustra- 
tioD.of  the  rale.  The  plaintiff  had  given  bonds  with  sure- 
ties, for  moneys  borrowed  at  asary,  and  a  warrant  to  con- 
fess jadgroent,  and  judgment  was.  entered  thereon.  He 
then  brought  his  bill  to  be  relieved,  and  for  an  account| 
and  though  the  answer  confessed  the  facts  from  which  the 
usury  was  deduced,  relief  was  denied,  and  be  was  order* 
ed  to  pay  principal,  interests  and  cof^ts.  So,  in  a  late  case 
in  tlie  Escbequer,  {Skyme  v.  Bt/Mt  cited  in  Orde  on  Usu- 
ty,  113.)  where  a  bond  and  warrant  of  attorney  was  taken 
in  an  usarioas  transaction,  the  decree  was,  to  take  an  ac- 
count of  the  money  really  paid,  and  that  on  payment  there- 
of, the  bond  and  warrant  of  attorney  were  to  be  delivered 
up.  In  Scoit  v.  ffesbit,  (2  Bro.  641.  2  Cox,  183.) 
we  have  this  strong  observation  of  Lord  Thurlow :  *^  I 
take  it  to  be  an  universal  rule,'^  he  observes,  ^  that  if  it 
be  necessary  for  yoo  to  come  into  this  Court  to  displace 
a  judgment  at  law,  you  must  do  it  upon  the  equitable  terms 
of  paying  the  principal  money  really  due,  with  lawful  ia» 
terest.  1  have  no  idea  of  displacing  a  judgment  upon  any 
other  terms/'  He  directed,  in  that  cas«e,  that  the  judgment 
•booM  stand  as  a  security  for  the  money  actually  paid, 
with  legal  interest. 

The  equity  cases  speak  one  uniform  language  ;  and  I  do 
fiot  know  of  a  case  in  which  relief  has  ever  been  affordcrd 
to  a  plaintiff,  seekii^  relief  against  usury,  by  bilU  upon  any 
other  terms.  It  is  the  fundamental  doctrine  of  the  Court. 
Lord  Hardwicke  (1  Vesey,  \i20.)  s»aid,  that  in  case  of  usury^ 
equity  suffim  tbc^  party  to  the  illicit  contract  to  have  relief, 
bni  whoever  brings  a  bill,  in  case  of  usury,  roust  submit  to 
pay  principal  and  interest  due.  Lord  Eldan,  (3  Ves. 
4r  J3ea.  14.)  afur  an  interval  of  more  than  sixty  yeart=,  de- 
clare4  precisely  the  same  rule.  At  law,  says  he,  you  must 
make  out  the  charge  of  usury,  and  at  equity,  you  cannot 
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ve//|  ()  /<pAfM«  CAt  Siqf.  436.)  Uie  aame  rule  waa  followed 
in  thi«. Course  vber^  a  patty  fiame  to  hft  relieve  againat 
^ury  io  a  anortgagft. 

I  bavp  ht^eo,  thua  particiiiar  id  tbowii^g  the  rule  of  eqaity 
ofi  tlMaaiibject,.becau9e  the  plaiatiffbas  sooght  by  his  bill 
to  have  aU  the  seciuitiea  taken  by  the  defeodant,  and  in- 
fected witt  usary,  declare^  void,  and  ordered  to  be  can* 
celled)  without  offering  to  pay  any  thing,  BU  i^oun- 
8el  have  also  contended,  at  the  hearing,  that  the  rule  in 
equity,  where  the  defendant  either  confesses  the  usury,  or 
it  is  established  by  tesUu^ony,  is  the  same  as  it  is  whan 
usury  is  set  up  as  a  defence  to  a  demand  in  law  or  equity* 
Al}  that  I  can  do  in  this  case,  consistently  with  my  view 
of  the  established  doctrine  of  the  Court,  is,  to  direct  an 
account  to  be  taken  of  the  dealings  between  the  parties, 
and  to  hold  the  securities  which  the  defendant  has  taken, 
10  be  good  only  for  the  balance  which  may  appear  to  be 
due  to  the  defendant,  after  deducting  all  usurious  excess 
in  any  of  h!s  commissions  and  cli'arges. 

The  objection  (hat  presses  upon  the  subject  is,  that  the 
statute  of  usury  may  be,  in  a  great  degree,  eluded,  by  taking 
a  judgment  bond,  which  precludes  (he  debtor  from  an  op- 
portunity of  pleading  the  usury  in  a  Court  of  law  ;  and  if 
he  can  only  be  relieved  upon  die  principles  of  a  Court  of 
Equity,  or  by  the  summary  powers  of  a  Court  of  law,  act* 
Ing  upon  equitable  principles,  the  usurious  creditor  is  sure 
to  preserve  his  principal  suoli,  and  the  lawftil  interest.  Bui 
this  objection  was  for  a  long  time  perceived,  and  felt,  and 
endured  in  the  Courts  of  law,  before  any  remedy  could 
be  applied ;  and  though  they  interfered,  at  first,  most  effect* 
uafly,  by  vacating  (he  warrant  of  attorney,  and  allowing 
Che  party  to  come  th  and  plead,  they  seem  now  to  have 
abandoded  the  case  to  equitable  relief,  and  to  choose  t« 


DoHViPI. 


GASES  IN  CHAMCERT.  141? 

aaninister  no  other.    It  ii  the  follj  of  tfie  party  to  have       1831 . 
precluded  himself  firom  pleading,  by  coofe^aiog  judgment.     "^^^^ 
Leg€9   vigUmdibui    fi^n    d^nmeniibui    iukvenhmL     At      ^  v. 
any  rate,  though  it  were  even  to  be  regretted,  that  Coorti  , 
of  law  cannot  place  the  debtor  in  a  condition  to  be  enabled 
to  annul  the  contract  altogether,  under  the  sanction  of  the 
statute ;  yet  certainly  I  should  introduce  a  new  principle 
into  this  Court,  if  1  was  now  to  undertake  to  displace  a 
judgment  at  law,  upon  any  other  terms  than  those  I  have 
mentioned. 

The  same  olgection  and  difficnlty  occnr  in  the  case  of  a 
mortgage  taken  to  secure  an  usurious  loan,  with  a  power  to 
sell,  annexed  to  it,  by  means  of  which  the  creditor  fore- 
closes his  mortgage  by  an  acttn  pais,  without  calling  upoQ 
any  Court  to  assist  him.  The  debtor  has  no  relief  in  that 
ease,  but  by  applying  to  this  Court,  and  then  he  mast  com- 
ply with  the  terms  of  paying  what  was  actually  advanoec). 
He  deprives  himself,  in  that  case,  by  the  power  lo  sell,  as 
he  does  in  the  other,  by  his  warrant  of  attorney  to  confess 
judgment,  of  an  oppoitumty  to  appear  in  the  character  of 
defendant  and  plead  the  usury.  These  are  cases  in  whieb 
Ae  party,  by  his  own  voluntary  act,  deprives  himself  of  hit 
ability  to  inflict  upon  the  creditor  the  lois  of  his  entire  debt. 
Many  odier  cases  may  be  staled  in  which  the  same  resuk 
wffl  follow.  The  party  is  in  the  same  situation,  if  idsteacl 
of  resisting  the  usurious  claim,  he  pays  it.  He  cannot  then 
expect  assistance  to  recover  back  more  than  the  usurious 
etcess.  If  the  warrant  of  attorney,  or  the  power  to  sdl 
were  procured  by  fraud,  or  surprise,  or  accident,  thai 
would  form  a  dbdoct  head  of  rrilef,  and  in  no  wise  appHf 
cable  to  the  case, '  And,  perhaps,  it  is  snflleient  for  the  pur-* 
poses  of  public  jusOce,  and  public  policy,  that  the  law  has 
enabled  a  debfer,  in  every  case,  in  wUeb  be  does  not  of  his 
own  accord  deprive  himself  of  the  means,  to  pkad  the 
statute  in  dischaiBS  of  his  nsuriooscontructi  and  of  his  ob* 
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182U  ligation  to  pay  even  what  was  received,  and  tliat  in  all 
cases  be  can,  by  paying  the  actual  principal  received,  and 
tbe  lawful  interest,  be  relieved  from  the  usurious  exaction. 

The  following  decree  was  entered :  ^'  It  is  declared  that 
the  promissory  notes  given  by  tbe  plaintiff  to  tbe  defendant,, 
and  specified  in  tbe  wridng  in  the  pleadings  mentioned^ 
of  the  27(b  of  August^  1812,  and  in  schedule  A.  to  the 
said  writing  annexed,  and  which  remain  unpaid,  are  in- 
fected with  usury,  and  that  tbe  practice  stated  in  tbe  plead- 
ings of  asking  and  receiving  a  commission  of  two  and  a 
half  per  cent,  upon  ihe  exchange  of  notes  between  the  par- 
ties, or  upon  negotiable  paper  endorsed  by  the  defendant,, 
was  usurious  in  every  instance  in  which  such  commision 
exceed^  the  rate  of  seven  dollars,  for  the  forbearance  of 
100  dollars  for  one  year,  or  exceeded  that  rule,  for  a  greatei: 
or  less  sum,  for  any  Ccher  period ;  and  that  the  pretence  set 
up  by  the  defendant,  that  the  said  commissions  were  takeu^ 
ibr  and  on  account  of  expected  deposits  of  goods  for  sale 
at  aoction,  was  unfounded  in  point  of  fact.  And  it  is  fur- 
ther declared  to  be  Uie  established  doctrine  and  practice  of 
the  Court,  that  tbe  plaintiff  who  seeks  the  aid  of  the  Court 
to  set  aside  a  judgment  at  law,  or  other  legal  security,  on 
the  ground  of  usury,  cannot  be  entitled  to  reHef,  whether 
the  usury  be  established  by  proof,  or  admitted  by  the 
answer,  except  upon  the  terms  of  paying  the  principal  and 
interest  lawfully  due  thereon,  after  deducting  every  usuri- 
ous excess  ;  and  that  tbe  judgment,  and  the  mortgage,  and 
the  West  Chester  manufacturing  stock,  held  by  the  defend- 
ant in  this  case,  and  mentioned  in  the  pleadings,  are  to  be 
deemed  and  taken  as  securities  only  for  the  balance  that 
may  be  due,  after  such  deduction.  It  is  thereupon  ordered, 
lsc«,  that  it  be  referred  to<  one  of  the  masters  of  the  Court 
to  take  and  state  an  account  of  all  tbe  loans  or  endorsements 
of  notes,  or  advances  in  cash,  by  the  defendant,  to  or  on 
behalf  of  the  plaintifi^  and  of  all  notes  given  by  the  plaint- 
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tiff  to  him  in  exchange,  or  for  commissions,  or  otherwise^  162). 
^od  stated  or  referred  to  in  the  pleadings  and  proofs,  from 
the  commencetnetft  of  their  dealings  as  iherein  stated,  and 
that  on  such  accoanting^  the  master  in  no  case  allow  any 
commissions  to  the  defendant  beyond  the  lawful  rate  of  in- 
terest declared  as  aforessdd ;  and  that  the  defendant  be 
charged  with  all  excess  of  interest  received  by  him,  in  the 
shape  of  commissions  or  otherwise,  during  the  course  of 
«nch  dealings ;  and  that  he  also  credit  the  plaintiff  with  the 
amount  for  which  his  share  or  third  part  of  the  ship  or  ves- 
sel called  the  Tea  Ptant,  sold  for,  as  admitted  in  the  plead- 
ings, and  with  'all  other  payments  made  by  the  plaintiff, 
and  credited  by  the  defendant,  and  that  he  report  the  ba- 
lance, if  any,  remaining  due  to  the  defendant  upon  soch  ac- 
counting, and  that  interest  be  charged  and  allowed  on  such 
accounting,  when  the  same  would  be  proper,  according  to 
law,  and  the  usage  of  the  Court  And  it  is  further  order* 
ed,  that  the  master  report  to  the  Court  with  all  convenient 
-speed,  and  that  the  question  of  costs  and  all  further  direc* 
iions  bci  in  the  mean  time,  reserved." 
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1881. 

■I 

Yaw  Alst  and  •then  agatfivi  Houtbr  tod  otben» 


A  motioB  lor  a  aeooiid  tml  of  a  fingnad  iBsae,  dirootod  by  the  Court,  t» 
try  the  ▼sJidity  of  a  will,  made  the  seoond  tenn  after  that  in  which 
the  N.  P.  Reoord  and  Judged  oertificate  had  been  filed,  and  upon  an 
ex  parte  statement  of  the  evidence  given  at  the  trial,  was  denied,  on 
the  ground  of  the  delay,  and  the  want  of  the  proper  document*. 

But  a  new  tfial  may  he  oMMred  for  attd  grained  at  tile  fiaal  bearing,  ot 
the  equity  rBwrned. 

Though  ttfo  the  most  ntual  ooonetbawaid  a  tecond  trial  o*  a  feigted 
iwae,  in  cate*  loaehiiy  the  inheritance,  where  the  Terdict  isin  fayoar 
\  of  the  will,  and  «gainat  the  heir  at  law,  yet  it  rests  entirely  in  the  dis- 
cretion of  the  Court  to  award  a  second  trial  or  not,  aocordii^  to  the 
circumstances  and  testimony  in  the  case. 

A'<w.9,i820,  THE  plaintiffs,  Abraham  VanMstwd  twenfy  others 
Feb.  isf  1821.  ^^^  ^^^  ^^  '^^  ^f  "f^^^  Bmneif  deceased,  filed  their  bill 
oDtbe  4tb  of  Jiovember^  1818,  a|;aio84:  the  defendaiitSp 
George  Hunter^  and  Anne  his  wife,  aod  David  C.  Vgm  AUt^ 
to  set  aside  the  will  of  Bennei^  on  the  ground  of  the  in- 
competency of  the  testator. 

The  testator  died  on  the  23d  of  Aprils  1817,  leaving  the 
plaintiffs,  and  the  defendants  Anne  Hunter  and  D.  C*  V.  A. 
his  heirs  at  law.  On  the  10th  o{Januaryy  1 816,  the  testator 
made  a  willand  codicil  set  forth  in  the  bill,  by  wbichhegave 
to  the  defendant  Hunter^  and  Anne  his  wife,  the  farm  on 
which  the  testator  then  lived,  at  AfiD<oiDn,inQueen'#count79 
in  fee,  charged  with  the  payment  of  1,750  dollars,  to  the 
other  defendant,  D.  C.  Fan  Alst,  the  grandson  of  the  tes- 
tator. He  also  devised  to  them,  bis  negroes,  furniture,  and 
stock  on  his  farm,  and  directed  his  executors  to  pajr  his 
debts  out  of  bis  personal  estate  not  before  bequeathed,  and 
authorized  them  to  sell  bis  lands  in  King^s  county ;  and 
all  the  residue  of  his  estate,  of  what  nature  or  kind  soever, 
he  gave  to  his  grand  children  and  great  grand  children,  ia 
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Cm.  jfmM  OmicrwM  die  only  tnmmg  child  of  tbeteti-  18H# 
t»tor.  The  l>iU  cbaiged  ttiat  tim  defendaaU  had  takco  pot^ 
eestion  of  the  real  eaiata,  and  of  the  doedt  and  muniaiettti 
of  title,  &c«  That  the  taid  pretended  will,  V  enr  aiade  ^ 
ond  ^blished,  was  void  in  law,  eei  acco^Dt  of  the  i»ceal*> 
peieney  of  the  testator,  who  waa  not  of  awiad  wind  aad 
aaemoiji  at  the  time,  and  was  uoder  th^  iaftproper  restraiol 
aad  influence  of  the  defendants.  The  bill  fraged^  that 
the  will  might  be  decreed  to  be  Yotd,  and  be  ordered  to 
be  delivered  up  and  cancelled ;  that  a  trial  at  law  might 
bo  bad,  nnder  the  directions  of  the  Coort,  to  ascertain  the 
Tilidtty  or  invalidity  of  the  will  aad  codi<;ili  that  the  do» 
feadants  be  let  into  the  possession  of  thisir  raspectiM 
ahares  of  the  premises  \  and  that  the  defendants  boenjoin^ 
•ed  from  committing  waste,  and  accoont  for  the  rents  and 
profits,  in:«,  and  for  general  relief. 

The  answer,  filed  Jmmrjf  99f  1B19,  admitted  the  de- 
acent  of  the  plaintiis,  as  stated,  the  seisin  of  Bmn$i^  and 
}m  death,  aod  that  the  defendants  had  possessed  them* 
•elves  of  the  real  estate,  &c. ;  «nd  alleged  that  they  had 
good  title  to  the  same,  under  the  last  will  and  testaoMnt 
of  J.  Am  dated  January  10,  1816t  duly  attested;  and  they 
averred  that  the  testator  was  of  sound  mind  and  oMmery 
when  he  made  the  will  and  codicil,  &b>,  aod  that  the  aaoae 
are  valid  at  law,  and  were  not  made  under  any  restraint  or 
ieiproper  influence,  and  that  they  were  willing  that  die  vali- 
dity of  the  will  should  be  tried  in  any  manner  the  Cemt 
wdghl  direct 

A  replication  was  filed,  and  proof  taken  al  to  the  coippo* 
tcocy  of  the  testator.  Twenty*ooe  witnesses  were  exami^ 
jiod  on  the  part  of  the  plaintiff,  and  twenty-throe  on  the  patt 
i>f  the  defendants.  Op  the  tst  of  Ptctwktr^  \9l%  a  decretal 
order  was  made,  directing  d^  feigned  Ume  to  be  made  and 
tried  in  the  city  of  Jiew-York^  by  a  jury,  to  determine  whe- 
ther /»  fi»  was  of  sound  mind  and  aMmory  at  Ibe  date  of 
«howlU»Mid  epmpefeeottom^kothewiUaodcodidl,  osi 
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IBM«  IIm  trial  of  which  iMue  the  pleadings  and  the  proofii  taken 
IB  the  cause  were  to  be  adwiitted  in  evidence.  The  feign* 
ed  isitte  waa  tried  at  the  Nem^Yatk  sittings,  in -Jtme,  1890, 
before  Mr.  Jtiatice  Yaie$^  and  after  a  trial  of  eight  days, 
the  jary  found  a  verdiet  for  the  defendants ;  and  the 
judge  ceriijiid^  that  the  defendants  examined  twenty 
witnesses,  whom  he  named,  and  read  the  deposisitions 
of  seven  witnesses  who  had  been  examined  in  chief 
in  this  Court,  and  that  the  plaintiffs  bad  examined  nineteen 
witnesses  named  by  him,  and  read  the  depositions  of  five 
witnesses,  who  bad  been  examined  in  chief  in  this  Court ; 
and  that  ^*  the  verdict  was  satis&ctory  to  him."  On  the 
S€^  of  June,  1820,  the  N.  P.  Record  of  the  feigned  issue, 
with  the  judge's  certificate  endorsed  thereon,  were  brought 
into  this  Court ;  and  on  motion  of  the  counsel  for  the  de- 
fendants, filed  with  the  register.  This  Court  continued  its 
session,  for  four  days,  after  tfae  28th  of  June  ;  but  no  step 
was  taken  by  the  plaintiffs  in  the  cause,  nor  were  any  pro- 
ceedings bad  by  them  during  the  following  August  term. 
In  the  ensuing  vacation,  an  order  was  obtained  by  the  de- 
fendant's solicitor,  to  set  down  the  cause  for  a  final  bearing 
in  October^  1820,  on  the  equity  reserved.  The  cause  was, 
accordingly,  regularly  brought  to  a  hearing  at  that  term, 
which  commenced  on  the  23d  of  October^ 

Jiovemher  9,  1 890.  T.  A*  Etnmett  for  the  plaintiffi,  mo- 
ved for  a  new  trial,  on  an  tx  parte  statement  of  the  evi* 
dence  given  at  the  trial  of  the  feigned  issue,  furnished  by 
him,  and  which  accompanied  the  notice  of  the  motion : 
lUid  he  also  moved,  that  if  it  should  be  objected,  that  the  evi- 
dence, so  produced,  was  not  duly  authenticated,  that  a  co- 
py of  the  judge's  minutes  might  be  directed  to  be  produ- 
ced. 

WeUs,  for  the  defendants,  objected  to  the  motion  for  a 
•ew  trial,as  being  irregular,  and  too  late*  There  bad  beenf, 


Hovtjii* 
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he  said,  a  delay  of  fear  days  during  June  tem^  tfie  whole       issi. 
of  AuguMt  tena  foUowiog,  and  <^  sixteen  days  daring  the      ^"^^"^^^ 
Ottober  term,  before  the  motion  was  made ;  aad  that  no  ^ 

attempt  bad  been  made,  on  the  paK  of  ihe  plaintiffs,  da* 
ring  all  that  tine,  to  have  the  ease  settled,  nor  bad  any 
application  been  made  to  the  judge  ton  a  copy  of  bis  mi* 
nates.    He  cited  2  Atk.  378. 

Thb  CaAHCBLLoa,  for  the  reasons  stated  by  the  ceun* 
sel  for  the  defendants,  denied  the  motion  for  a  new  trial. 

The  cause  then  came  on  for  a  final  hearing  on  the  equi^ 
ty  reserved. 

WtU$j  for  ihe  defendants,  on  the  evidence  taken  in  chief, 
the  award  of  the  feigned  issue,  and  the  judge's  certificate, 
moved  for  a  decree  establishing  the  will  of  the  testator, 
and  that  the  plaintifis  pay  the  costs  of  the  feigned  issue. 

71  Jl.  Emmtt  and  Hqfman^  contra,  contended,  that  in 
no  instance  bad  a  second  trial  been  refused,  on  an  issue 
of  deviiavit  vet  non^  where  a  verdict  was  found  against  the 
heirs;  that  the  evidence  taken  in  chief,  which  the  counsel 
particularly  examined  and  discussed,  was  very  strong 
against  the  validity  of  the  will ;  and  that,  at  any  rate,  tbf 
Coort  would  not  affirm  the  verdict,  without  calling  for  the 
rainates  of  the  judge  as  to  the  parol  evidence  given  at  the 
trial  of  the  feigned  issue.  They  cited  2  Vesej/y  564.  2 
Ferey,  >im«  287.  4  Veseg,  jun.  20dv  JtmbL  210.  2 
Vern.  75.  378.  Dhkms,  500. 683.  7  Br.  P.  C  149.  158. 
{2d  td.)  1  Veney,  128.  3  Atk.  543.  WyaiU  P.  R.  363. 
1  Fern.  298;  1  Vesetf,  29.  Ambl.  S24.  3  Atk.  543.  2 
Vern.  285.  1  PhilUmore,  193, 194. 199,  200.  359.  Po»- 
ell  on  DevUes,  146.    e  Co.  Rep.  23. 

9.  B.  Qgden  and  Weils^  in  reply,  discussed  the  evidence 
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last.  taken  in  tha  ettssi  And  9»Bied  the  prncUee  of  &•  IbigtitM 
2!^""^^  Court  of  Chancery,  aa  to  granting  new  trials,  in  such  caaeft. 
^  T._  Tbey  dtad  Wymit,  US.  1  Ftm.  i87.  1  Vu^^  M,  M. 
,  9  jfli.  S4S.  pAnA/.  S34.  S  Fetcy,  6d8.  fl  Fetiy,  /m. 
S8T.  4  retey,  t06.  1  Vem.  S78.  Dteiten^,  MO.  68S. 
IS  VtBty,  S97.  4  Bl.  Cmnm.  463.  lXe/tm«,  67e.  9  Ve- 
sey,  165.  52.  5  fFAeaf.  Ai^p.  424.  9  Aik.  931.  7  Bfv. 
P.  C.  177.  145- 

fVk  ia»  laai.       ^"^  Chancellor.    This  was  a  bill  filed  by  the  hetn  of 
Jacob  Bennett  to  set  aside  his  will,  as  having  been  made, 
when  by  reason  of  his  age  and  infirmity,  he  was  not  of 
competent  mind  and  memory,  or  of  having  been  procured 
by  the  undne  influence  of  the  defendants.    An  issue  was 
awarded,  according  to  the  practice  of  the  Court  in  such 
cases,  to  try  the  question  of  the  testator^s  competency,  and 
the  validity  of  the  will.    The  cause  was  tried  at  the  JVm- 
York  Sittings,  in  June^  1830,  and  after  a  trial  which  lasted 
eight  days,  and  in  which  thirty-nine  witnesses  were  exa- 
mined, viva  voce^  and  twelve  depositions  of  witnesses  not 
produced,  were  read,  the  verdict  of  the  jury  was  in  frvour 
of  the  validity  of  the  will.    The  judge  who  presided  at  the 
trial,  certified  that  the  verdict  was  satisfactory  to  him,  and 
nonobjection  has  been  made  to  any  proceeding  or  decision 
at  the  trial. 
ThentW/?ritf«  record  of  the  feigned  issue  and  verdict, 
»  M^^cri^  with  the  judge's  certificate  endorsed,  was  brought  into  diis 
MeTJu^^by  Court,  and  filed  during  the  last  Jim«  term,  and  four  or  five 
^  t£7[uditj  days  before  the  end  of  the  term.    During  the  Jlugusi  term, 
^^Jl&'tem  nothing  was  moved  or  done  in  the  case,  but  the  cause  wae 
BS^orfLdiJ^  regularly  set  down  for  hearing,  on  the  part  of  the  defend- 
ttebad^bi^  ants,  at  the  last  October  term,  upon  the  equity  reserved. 
JJ^2i^4J  The  term  commenced  on  the  2Sd  of  Odober^  and  on  the 
w^Sm?^  ^^^  ^^  JfovenJier^  the  counsel  for  the  plaintifis  moved  for 
^  JESF^M^  *  ^^^  *"**  "P^**  *"  ^  f^^^  statement  of  the  testimony 
the  wut  of  the  |^^  ypoQ  |he  trial,  aud  (bmished  on  their  part,  but  mfth- 

pn^r     docii-  ^ 
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fMit  any  preyioos  offer  or  alt^mpt  to  seitle  a  case  between      1681. 
the  parties,  or  anjr  app(icatioo  or  reference  to  the  judge     ^^^^T?^ 
for  his  ;iote8.    The  motion  was  coosequ^ntly  denied,  by  r. 

ve^MNi  of  tbe  deljij^  and  of  the  abaencf  of  every  other  4o-  ^^  -^- 
f  aiiieat  but  the  ex  pqrU  statement.  The  cause  was  tbep 
lur^Hg^t  to  a  b^friog  upon  the  equity  reserred^.and  a  pew 
trial  was  moved  for,  upon  the  ground  Qf  the  testimony  t^- 
ken  in  chief  in  t)iis  Court,  and  which  was  substantially  tl^fS 
^ine  as  that  afterwards  produced  upon  the  trial  of  tbe 
leigned  issue. 

There  cap  be  no  doubt  of  the  regularity  of  the  applica-^  ^^  uSUdM^ 
tioo  for  a  new  trial,  at  the  bearing  upon  the  equity  reser-  g^^^jyy^  ^ 


fbr   tint 


ved.  It  has  been  as  often  granted  in  that  way,  as  upon  a 
previous  petition,  or  distinct  motion  for  tbe  purpose.  To  ^z^,^  i^ 
satisfy  myself  upon  the  merits  of  the  case,  I  have  not  only  ^  V^  ^ 
read  over  the  testimony  taken  in  chief,  but  have  also  appli- 
ed to  the  learned  judge  who  presided  at  tbe  Sittings,  and 
have  examined  bis  notes,  taken  at  the  trial,  and  compare^ 
the  testimony  of  tbe  witnesses  who  were  sworn  at  the  tria), 
with  tbe  testimony  of  the  same  witnesses  previously  taken 
in  this  Court.  There  were  also  some  witnesses  examined 
at  the  trial,  who  bad  not  been  previously  exakniaed  here^ 
and  particularly  five  witnesses  on  the  part  of  tbe  defend- 
ants, who  gave  material  testimony  in  addition  to  what  ba^ 
been  before  furnished,  in 'favour  of  the  testator's  comper 
tency.  I  have  thus  possessed  myself  of  all  the  proof  ta- 
ken on  the, subject,  both  in  this  Court  and  upon  the  trial  of 
the  issue,  and  there  is  no  affidavit  or  suggestion  of  the  dis- 
covery of  further  testimony  material  to  the  case. 

The  question  then  fairly  {^resents  itself:  am  I  bound  by 
the  rules  and  practice  of  the  Court,  at  all  events,  to  grant  a 
new  trial,  seeing  that  the  verdict  which  has  been  jtaken^  is 
against  tbe  heirs,  and  in  (avour  of  the  will  f  Or,  ifa  reasonable 
^scretion  is  permitted  to  be  exercised,  is  a  new  trial,  under 
all  the  circumstances  of  this  case,  dictated  by  such  disr 
caetion? 

Vou  V.  20 
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1  BiL  1 .  There  can  be  no  donbt  of  its  being  the  more  usual  eonrtt 

^f^^^^  in  the  English  Chancery  to  grant  a  second  trial,  in  favoor  of 

▼  the  beify  and  ont  of  regard  to  the  inheritance,  which  h 

'""^  greatly  respected,  and  pecoliariy  guarded  by  the  policy  of 


Though  it  is  die  law.   Bot  I  have  not  been  able  to  discover  any  absolute 

Um  mott  OMat 

cotme  to  gmkt  aod  Rifleiible  rale  in  favour  of  soch  second  trial.  Though 
on  a  feigned  if-  the  Coort  generally  grants  a  second  trial|  in  cases  touching 
affecUog  tbe  the  inheritance,  before  it  concludes  the  heir,  yet  this  it  not 
wbera  the  ver-  always  the  case,  and  there  are  precedents  both  ways.    The 

diet  is  in  fmrottr  .■...-  F»r.  .  »»*■  «•» 

of  the  wilt,  and  latest  case  on  the  subject,  is  that  oi  WntUv.  Wilson^  (13 
yet  it  resuen*  Vt$ey^  87.)  which  Came  before  Lord  Erskint^  in  1806.    In 

ttnlriathedis-  ^  ' 

mtion  of  the  that  case,  the  devisees  filed  the  bill,  to  have  a  will  established 

C3oiiiti  toawaid 

nsecond  trial  or  and  the  trusts  Carried  into  execution.     An  issue,  detisavit 

aot,  according  .  .     •  ^  .      *    .  . 

to  the  ciicom-  vel  n(m.  was  granted  at  the  instance  of  the  heir  at  law,  suir^ 

atanccaaodtes-  .  ,•  . 

timooy  Jb  Um  gestiog  incompetency  in  the  testator.     Upon  the  trial  of  the 

bsue  in  the  E.  6.,  a  verdict  was  found  in  favoor  of  the  will. 
A  motion  was  made  on  the  part  of  the  heir  for  a  new  trial, 
upon  a  suggestion  of  the  expectation  of  further  evidence ; 
and  that  if  directions  were  to  be  given  upon  this  verdict,  the 
effect  would  be  a  perpetual  injunction,  and  the  right  never  could 
be  bound  by  a  single  ejectment.  The  Lord  Chancellor  de- 
clared, '^  That  he  should  be  very  sorry  to  find  a  rule  in  the 
Court,  that  there  must  be  a  second  trial  of  an  issue,  if  de- 
sired, without  any  ground  laid  for  it.  The  inclination  of 
Courts  of  Justice  is  against  permitting  parties  to  beat  up 
for  evidence ;  especially  in  a  case  of  fact,  mixed  with  opi- 
nion. No  affidavit  is  produced,  giving  the  reason  to  expect 
further  evidence  capable  of  shaking  the  verdict."  The  new 
trial  was  accordingly  denied ;  and  when  the  cause  was  de* 
cided  upon  the  equity  reserved,  the  Chancellor  gave  no 
costs  on  either  side,  as  to  the  trial  of  the  issue,  but  ordered 
the  heirs  at  law  to  pay  the  costs  of  the  motion  for  a  new 
trial,  and  gave  them  their  costs  of  the  suit 

This  is  a  stronger  case  than  if  the  heir  had  filed  the  bill ; 
for  here  the  heir  was  called  into  a  Court  of  Equity,  and  did 
not  voluntarily  desert  bis  privilege  at  law  of  trying  (he 
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qtttioa  in  ejeeuaeot,  whcrv  a  verdict  does  not  conclade  him.  ie31« 
TJie  heir  has  do  right  M>  come  here,  as  of  course,  and  have 
an  issue  substituted  io  the  piace^of  aa  ejectmeot ;  for  a  Court 
of  £i)uity  is  not  the  proper  jurisdictioo  Io  try  the  validity  of 
a  will.  When  ao  issue  has  been  directedi  ou  the  bill  of  the 
beir  at  law^  it  has  beeo,  according  to  what  was  said  by  the 
Master  of  the  Rolls,  in  Jonts  v.  JaneSf  (3  MerivaU,  161.) 
in  casesy  where  no  opposition  has  been  made  to  that  mode 
of  proceeding.  It  has  been  understood  to  be  settled,  since 
the  case  otKerrich  v.  Bramhy,  (3  Bro.  P.  C.  358«)  decided 
on  appeal,  in  l?^?,  that  the  validity  of  a  will  must  be  de» 
fermined  upon  a  trial  at  law.  (See  also  9  Mod.  90.  Damson 
v%  Chater.)  If  the  heir  will  abandon  his  remedy^  by  eject- 
ment at  law,  and  come  here  by  bill,  for  an  issue,  (which 
has  sometimes  been  termed  an  ejectment  bill,)  he  must  con* 
tent  himself  to  take  his  remedy  here,  under  the  doctrine  of 
the  Court,  that  a  right  may  be  considered  as  determined, 
with  a  view  to  a  perpetual  injunction,  by  one  trial  at  law,  if 
such  issue  be  sent  out  of  this  Court  for  that  purpose.  This 
was  the  doctrine  as  declared  by  Lord  Thurlow^  in  Robinson 
V.  Lord  Byron}  {^Cox^  4.)  and  it  had  formerjiy. received  il« 
lustration  and  sanction,  on  appeal,  in  parliament,  in  the  case 
oCLomax  v.  Ryder.  (  2  Bro.  P.  C.  2fi8.)  In  that  case,  aa 
iaoe  was  awarded  in  Chancery,  to  try  a  question,  as  to 
what  was  freehold  and  what  was  copyhold  land^  and  a  new 
trial  was  afterwards  moved  for  in  Chancery,  and  denied* 
An  appeal  was  carried  to  the  House  of  Lords,  and  it  was 
contended,  that  as  the  appellant's  inheritance  was  concerned, 
it  ought  not  to  be  bound  by  one  trial,  when  he  was  at  liberty 
to  try  bis  right  in  gectment  as  often  as  he  pleased. — ^That 
if  he  could  not  obtain  a  new  trial,  he  would  be  for  ever- 
barred  of  his  right,  being  restrained  by  the  Court  of  Chan* 
eery  from  bringing  any  action  at  law  to  assert  the  same; 
and  that  by  the  rules  and  practice  of  the  Court,  in  the  case 
of  an  inheritance,  a  new  trial  was  very  rarely,  if  ever  de- 
nied.   To  this  it  was  answered,  that  the  appellant  had 
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1881.  ^lefted  to  ttke  his  remedy  in  eqvhy,  wd  not  by  tjeftVUBUL 
That  the  reason  why,  in  ejeennent,  me  trial  does  not  bind 
thb  inheiMuice,  is  not  frmn  any  rale  or  aaiiai  of  l«r,  tbei 
obe  trial  cannot  coAclode  the  right;  fer  in  proper  wtamm 
that  may  be  d^ne,  bat  from  the  pecoKar  natdre  of  an  cjecl^ 
ment,  in  wMch  no  judgment  as  to  the  iahMiance^  oan  bo 
^ven. 

The  reasoning  on  the  part  of  the  respondent  was  sane^ 
llonM  by  the  affirmance  of  the  decree. 

In  the  case  of  Salter  v.  Hite,  (7  Bro.  P»  C  906.)  the 
devisees  iikd  thehr  UH,  to  establish  a  WiH ;  and  the  hd» 
«t  law  thereupon  MM  a  cross  Kth  t^n^ing  for  an  issnis  at 
law,  to  try  the  validity  6f  Me  wiH.  After  the  cauae  was  at 
issue  So  chantery,  several  wimesses.  were  examined  on  bodi 
ktdes,  and  an  issue  awigirded.  The  trial  of  the  issue  at  the 
assfcesV  laosted  fourteen  hours,  and  a  greait  number  of  wit- 
tiesses^ere  examined,  for  and  agahist  the  will,  who  spoke 
ilfeearly  t6  the  same  eflect,  as  they  had  before  deposed  to, 
upta  their  examination  in  chancery.  The  verdict  of  the 
jdry  was  in  favour  of  the  will ;  and  in  consequence  of  it,  and 
of  Aie  great  contrariety  in  the  evidence,  a  new  trial  was 
moved  for,  and  largely  discussed ;  but  Lord  Chancellor 
Bathunt^  in  1^71,  denied  the  motion,  and  declared,  that 
both  himself  and  the  Judge  who  tried  the  cause,  were  satis- 
ted'  wi A  the  verdict. 

*  From  this  order,  the  heir  at  law  appealed,  and  his  very 
hbte  i^ounsel  (Sir  J.  Mamjidd^  and  Sergeant  Glynn,)  never 
|)retended  to  claim,  as  a  matter  of  right,  that  a  second  trial 
was  to  be  granted,  without  having  regard  to  the  merits  of  the 
verdict  l*hey  only  observed,  ^  that  Courts  of  Equity  had 
often  directed  new  trials  in  suspicious  cases,  where  fraud  or 
fergery  was  imputed  to  a  will,  and  the  verdict  had  not 
been  saGsfactory."  They  relied  on  the  fact  that  the  evi- 
dence clearly  preponderated  in  favour  of  the  heir,  and  that 
*tiie  evidence  in  support  of  the  will  was  absurd,  inconsistent, 
and  contradictory,  and,  in  shorty  that  the  facts  given  in  evi- 
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\My  nd  iBconifmi  wUb  IflBf 
tiwh  vther;  Mii^lwloiia  mw  trial  certain  bMkft  which  veri  y^^^Zn 
tmllend  and  lyaathig,  Might  be  prbd«c<d.  Tht  order  de^ 
liyhig  a  new  trial  vrat  revened,  «ad  a  new  trial  aimyided ; 
airi  Ml  the  aeoood  trial,  which  lasted  eighteen  boiirti  and  ia 
wMeh  this  evUeiiee  wae  verj  ceotradictofy  and  the  cireooH 
tMipHeatetf,  the  vefdici  was  hgaioit  th^  will,  aad 
Irial  ^at  then  ordered  by  the  Lord  CiMtedkri 
UpM  ihie  second  order  there  was,  alio»  wa  appeal,  and  thil 
aider  wae  reteraed,  and  the  tecood  verdict  estaMiihed.  Bat 
it  b  to  be  obsenrad,  that  die  tettioMMiy  on  the  secoiid  nnial 
trasvery  eieentiaUy  varied,  fo  as  to  esnder  die  verdict  the 
aesnlt  of  diArent  evidence ;  and  it  was  declared  npcli  the 
dMciission  on  the  last  appeal  befere  the  Lords,  that  the 
Lords,  in  directiOg  a  new  trial  oa  the  first  appeali  acted  upon 
the  saspicions  which  they  entertained  as  to  the  tmtb  of  the 
testiniony  in  support  of  the  will,  aad  on  the  grbud  that 
die  first  verdict  was  not  aatis&ctory  opon  the  evideoce. 

This  case  may  be  cited  as  perfeotly  decisive  of  the  qnes* 
tiob,  and  it  proves,  demonstrsMy,  that  there  is  no  ahsokite 
and  invariable  rule  of  equity,  that  two  socoessiveveildieil 
are  indispensable  to  establish  a  will.  8ncif  a  role  would  be 
atoet  unreasonable  and  absurd.  Lord  Bnllmnif  in  this 
case,  tefased  a  second  trial ;  aad  when  the  Leeds  leveiaed^ 
order,  and  granted  a  new  trial,  tbe  counsel  aad  tiie  Court 
put' It  upon  the  ordinary  and  true  ground  finr  graotiog  new 
hials,  that  the  verdict  was  not  satisfiustory  and  wias  agdast 
dM  weight  of  evidence.  The  new  trial  was  not»the  resoU 
df  any  arbitrary  and  fixed  rule,  for  that  would  have  pre^ 
tiluded  sill  discussion,  but  it  proceeded  from  the  ap^licatioh 
of «  sound  discretion  to  the  special  case.  'Lord  'Hutdmukk 
has  fMqncntly  declared,  to  tbe  same  efibct,  his  sense  of  the 
rule  Ibir  granting  ti^w  trials,  eveo  wberetbe  inheritance  was 
Ciincemed.  Thus  be  observed  in  SUtet  v.  Mahhot^  (d  Fe#s^, 
^53.)  that  the  Court  would  direct  a  new  trial,  for  further 
satisfaction  in  cases  of  feigned  issues,  if  upon  ^^  any  mate- 
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l«tl.  rial  aod  wtigbty  reasda,"  tba  vtrdkt  did  Mi  mlmty  ilia 
Coait ;  aid  ibat  this  wu  known  10  iw  tbe  ofdioaiy  niia 
where  a  matter  of  iaheritaaee  was  10  qaenion^  **  if  a»j  soil 
of  ob|cctioD  antes  to  the  trial.''  And  he  observed  agaio»  in 
C/ecee  v.  Qascoigne  (Jimb.  398.)  tiiat  the  Coart  '*  has  fic» 
qnently  gianled  new  trials,  aiefeljr  beeaose  the  ioherilaiioa 
was  to  be  boaod.'*  Id  Baker  v.  Horf,  (1  Fesey,  28.)  at  re- 
portedia  Vesey^  Lard  HorafaDtefodeclaredt  that*'  iu  donfa** 
fal  qoestioiis  rrialiiig  to  laheritaBoe,  a  Conrt<»f  Eqai^  fre* 
qnently  grants  a  new  triali  withoat  setttog  aside  the  former 
fvrdiet,  whieh  is  of  great  coassqassice  to  the  parties,  fiir 
dwn  it  may  be  givan  in  evideacei  ihaagh  not  ceodnsive.'* 
Bat,  ha  Ihrtber  observed,  that,  **  k  bed  never  prevailed  as  a 
general  role,  though  it  wasa  matter  of  iaherilanoe,  but  ae^ 
earding  lo  ike  cireumttancei  of  the  eut^^*  The  most  that 
can  be  said  00  the  salgea  is,  that  the  Court  will  more  rea* 
dily,  aod  on  slighter  grounds,  grant  a  new  trial  in  favour  of 
the  heir,  when  the  first  verdict  goes  to  establish  the  will,  than 
in  other  cases,  where  a  feigaed  issue  has  been  tried.  The 
cases  which  have  been,  or  which  may  be  referred  to  on  tha 
question,  prove  this  poUil,  aod  they  prove  nothing  more. 

2.  We  are  next  led  to  look  into  the  testimooy  in  this  case, 

and  to  determine  whether,  under  all  the  circumstances,  it  be 

aipedieiit  and  proper,  that  there  should  be  a  new  triaL 

The  testator  was  between  90  and  100  years  of  age,  when 

»g^Soi?^^r  lie  nade  bis  will,  but  it  is  well  understood  that  age  alone 

T\  ^^  will  not  disqualify  a  person  from  making  a  will,  provided 

iromiiMkioK  «  d^  h^g  ^  competent  posaesaioQ  of  his  mental  fiicnlties.  .  <*  A 

man  may  freely  make  his  testament,  how  old  soever  be  m^y 

be,  for  it  is  not  the  integrity  of  the  body,  but  of  the  mind 

that  is  requisite  in  testaments/'  {SmrJf.pari2.  sec*  5.)  This 

has  been  the  doctrine  of  law  in  every  age«    Senium  guidem 

aialii  vtl  agritudinem  ecrporia  sincerilatem  nuniii  tenenii'^ 

ttm,  f <f  ImaefUf  /actionem  cerium  t$t  non  auferre.  (Codtf  6* 

32*  3*)  Sola,  ac  penej  eenectue  donaiionem  testamentum  aui 


CiSES  IN  CHANCEBT.  15S 

irmuaeiiamem  non  viiiai.  {Codi  8. 64. 16.  fiol«  68.)  The  faw  1831. 
looks  only  to  ibeconpeteDey  of  the  understandiDg ;  and  nei- 
ther age,  w>r  sickneM^iior  eztreme  dklMst  or  debility  of  body 
will  aiect  the  capacity  to  make  a  wiU,  if  rafieient  intelligence 
reaaiat.  Fott^  in  his  ConuneDtariet  on  the  PandectSi  {Lib. 
Stt*  iit.  U  •ecM'}  expresses  bineelf  on  this  point  in  the  stroii-  .^  i^  "^ftutor 
oestand  most  empbatical  language :  licit  tnim  non  tani  iat^  poiMMes      a 

^  ^  o  --0  competent  vn- 

imnif  9ed  tt  in  agmu  m&riii  ponii,  smmmtct  ac  halhmtimit  <l«ntaadiDi:- 
imgua  voluniaitm  prcmmUB^  rtcim  iutmnwim  contbmif  n 
modoy  nutUe  ad/mc  vaimnt* 

Nor  does  the  will,  nashe  present  caae,  apoo  its  own  intriop 
sic  meritti  beteay  a  wnat  of  eompetent  mental  powers  in  the 
testator.  He  lived  to  witness  three  generatimtt  ileacendad 
hf}n\  his  loins,  and  he  had  bat  one  child  left  in  the  fimt  de- 
gree, and  this  was  bis  daughter,  Mrs.  HmnUty  who  undoabt^ 
ediy  felt  the  force  of  filial  love  and  gratkode  oMch  mote 
stron^y  and  vividly  than  the  remoter  geoerationsv  The 
affec'ioBSi  and  cooieqaeatly  the  kindness  and  attention  of 
the  descendants  natorally  graw  more  languid  as  the  genera* 
tions  recede  from  the  comtdon  ancestor.  It  was  she,  who 
alone  survived  to  oarse  him  with  a  dMgbter*s  care,  and  "  ta 
rock  the  cradle^  of  reposing  age."  He  had  also  been,  fof 
silly  years,  a  man  of  domestic  and  retired  habits,  and  daring 
all  that  time,  almost  wholly  confined  to  his  fiirm,oo  wUcb  he 
died,  and  which  he  bad  cultivated  and  goarded  with  care 
and  attachment.  Nothing  was  more  natural  and  agrcxsable 
to  the  course  of  the  afiections,  than  that  be  sboold  cherish 
a  wish  which  he  so  often  declared,  to  have  that  hame$udd 
(as  it  is  termed  in  bis  will)  preserved  entire  for  his  daughter, 
and  not  sold  or  parcelled  out  amoiig  twenty  or  thirty  distant 
descendants.  He,  therefore,  devised  this  homestead,  with  the 
stock  upon  it,  to  bis  daughter  and  her  hnsband,  and  charged 
it  with  a  legacy  of  1700  dollars  to  a  pardcular  grandson  who 
lived  with  him.  The  residue  of  his  estate  he  distributed 
equally  among  a  numerous  progeny  of  grand  and  great  grand 
children ;  and  I  should  feel  reluctant,  without  pretty  strong 
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Jiatl.       RfMf.tf  ioaqwcilyp  tQ.di«|urt>  9^  will  replete  with  le  iMeh 
just  Miilg  and  jrpitioDffJi  ^jcRl^tl«9t    .     •  ,        '    * 

\  w  I^  w  <^  Of.the  paiofid  xooseqneiie^B  of  eiurene  oM  age 

that  kCf9alQ«.IO  iddls  imcresi,.ai»d  is  apt  to  be  left  solitary 
and  negtectect  The  cpotrol  which  the  law  still  gives  to  a 
flsan  o¥ir.  tbe  disposal  of  bis  property,  is  one  of  the  most 
efficient  meaos  which  he  has  in  protracted  life,  to  coounaoii 
die  attentions  doe  to  his  infirmities*  The  will  of  such  an 
aged  man,  ooght  to  be  regarded  with  great  tenderness,  when 
it  appears  not  to  have  been  procured  by  fraudnlent  arts, 
bnt  contains  thofe  very  dl^tpositions  which  the  circum- 
ataoces  of  bif  sitiiatioo,  and  the  eoorse  of  the  natnral  affec- 
tions, diclaled. 

There  is  no  ground  whatever  in  this  case  for  the  im- 
imtadoii'  of  frand  or  unfair  practices,  in  the  procuring  of  this 
will.  The  manner  in  which  this  wifl  was  read,  ovei^  to  the 
testator,  and  corrected,  and  executed,  and  the  reputation  of 
Ihe  pensM  by  whom  it  was  drawn,  and  the  character  and 
knowledge  of  the  subscribing  witnesses,  have  satiified  me^ 
ihat  it  was  iair^  exeouled*-  Tlie  whole  C9ae  resolves  ifsdf 
into  one  eimfrfe  question  of  fact,  whether  the  testator,  by 
reason  of  age,  had,  or  had  not,  lost  his  sound  disposing 
mind  and  memory  f 

k  is  worthy  of  observation,  that  not  a  single  act  of  folly 
or  imbecility  is  imputed  by  any  of  the  witnesses  to  the  tes- 
tator. The  witnesses,  on  one  side,  represent  his  memory  aa 
gone,  and  that  he  was  always  of  weak  understandbg,  and 
quite  illiterate ;  and  they  then  give  their  opinion,  that  he 
was  not  competent  to  make  a  will.  The  witnesses  on  the 
other  side,  represent  him  as  a  man  of  remarkable  activity 
and  memory  for  his  age ;  and  they  give  numerous  instances 
of  his  vigilant  and  sharp  attention  to  his  property*  I  cannot 
perceive  that  a  single  foplish  act  or  saying  has  been  imputed 
to  him.  And  aH  the  proof  of  mental  imbecility  seems  to  have 
been  inferred  from  his  loss  of  memory,  except  it  be,  perhaps. 
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io  4lie  cue  of  a  convenatioo  with  a  clergyman  on  the  sob-  1831. 
ject  of  religion.  The  weight  of  testimooy,  from  the  proofs 
taken  in  chief)  appears  to  me  to  be  decidedly  in  favour  of  the . 
requisite  competency  of  mind ;  and  that  prepooderancy  of  tes- 
^mony  is  increased  by  the  facts  detailed  by  the  five  new  wit- 
nesses, who  were  examined  at  the  trial  on  the  part  of  the 
definidants.  The  failure  of  memory  is  not  sufficient  to 
create  the  incapacity,  unless  it  be  qnite  total,  or  extend  to 
his  immediate  family  and  property.  The  Roman  law  {Code 
6.  24.  14.  and  note  55.)  seemed  to  apply  the  incapacity  only 
to  an  extreme  ftulore  of  memory,  as  for  a  roan  to  forget  his 
own  name— ^<titi»  prasymiiur  qui  in  proprio  nomine  errat 
There  was  no  defect  of  memory,  in  this  case,  in  respect  to  any 
thing  very  essential;  and  the  witnesses  give  many  instances 
of  a  strong  and  correct  memory  in  the  testator.  The  want 
of  recollection  of  names  is  one  of  the  earliest  symptoms  of 
a  decay  of  the  memory;  but  this  failure  may  exist  to  a 
very  great  degree,  and  yet  ^  the  solid  power  of  uhderiMand- 
iDg*'  reniain. 

There  does  not  appear  to  me  to  be  any  just  ground  (or  a 
new  trial.  There  is  no  new  light  to  he  thrown  on  the  snb^ 
ject  by  further  proof;  and  I  am  more  satisfied  with  this  ver- 
dict than  I  should  have  beeoi  if  it  had  been  on  the  other 
side.  If  a  second  trial  was  to  be  had,  and  a  verdict  found 
the  other  way,  it  would  seem  almost  to  follow  of  course 
(aunming  the  fact  that  the  verdict  was  found  upon  the  same 
testimony)  that  a  thiid  trial  must  be  awarded,  in  order  to 
turn  the  scale.  The  property  and  the  parties  would  pro^ 
bably  be,  by  that  time,  nearly  exhausted  by  such  very 
expensive  and  dbtressbg  litigation;  and  I  do  not  see  that 
such  a  result  would  promote  either  the  ends  or  the  repn* 
tation  of  the  administration  of  justice. 

I  shall,  accordmgly.  deny  the  motion  for  a  new  trial,  and 
shall  hold  the  plaintifis  concluded  by  the  verdict,  from  con- 
testing at  law,  the  title  of  the  defendants  under  the  will,  and 
j)iaH  enjoin  them  perpetually  from  proceeding  at  law,  t# 
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queitei  th«t  tide.  No  totu  Me  aurafdhd  to  either  fitrtj 
«8  ag  :in8C  the  other« 
The  foUimiog  dttree  wgs  entered  >^ 
•«  It  is  declared,  that  there  it  not  any  rale  in  tqftitff  n- 
reqoiring  two  verdicts  opoo  one  or  nMie  feigned  isMes  la 
favoor  of  the  validity  ofu  will,  before  this  Court  can  estaUieh 
the  same  as  i^nst  the  heirs  at  law ;  and  that  the  awarding 
of  a  second  trial  after  a  verdict  in  favour  of  Ihe  will  has 
been  fonnd  opon  a  feigned  isMie  direeled  odt  of  this  Conit, 
tests  entirely  in  discretion,  to  be  governed  by  thp  cireooa- 
stances  and  testinKNiy  appearing  in  the  case»  And  it  is 
further  declared,  that  the  verdict  upon  the  feigned  iisne  in 
this  case  does  not  appear  to  be  agahwt  the  .weight  of  evi- 
dence, either  in  respeot  to  she  soond  disposing  omkI  and 
memory  of  the  leslator,  at  the  time  of  the  eancotsoo  of  the 
wUl,  or  the  integrity  with  which  the  will  was  procond  and 
ciecoted«  It  is  thereupon  ordered,  &o.,  Ihsit  a  perpetual  in* 
junction  be  awarde<t  to  stay  any  ^ectmenl  or  other  action 
at  law  of  the  plaioti£ls,  or  either  of  them,  and  of  aft  persons 
claiming  under  them  against  the  defirndants,  or  either  of 
.  them,  and  all  peraons  daUning  under  them,  upon  any  claim 
or  alleged  title,  as  heirs  at  law  of  Jace6  JB«nne^,  deceased, 
against  the  claim  and  title  of  the  defendants,  under  the  will 
b  the  pleadings  mentioned  of  the  said  Jacob  Bttmii. 
And  it  is  fiulher  ordered,  kc^  that  no  costs  q(  this  suit  he 
tued  fay  eitiier  parly  as  against  tiie  other.'^ 
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Hbd€ik8  and  wife  0igmin$$  Rikba  and  otbert. 

A  d0?iM  to  exeeaton  in  tnist  Ibr  C,  toUfo,  and  if  die  dM  withoQ 
then  in  remainder  <Mrer,  with  power  to  the  executors  "  to  tell  and  dis- 
pose of  so  much  of  the  real  estate,  as  should  be  necessary  to  fulfil  the 
wifi,"  is  sniBcient  to  authorise  the  executors,  (the  persons  in  remain-  '^ 
der  hmg  infants,)  to  execute  leases  for  ytun^  of  the  real  estate,  fbr 
ichtefBiB,  andiyottgaDhcemditinm,  aaweaeietsflnahliw  and  neoe^ 
•arj tocanry  into  elfiBcl  the  iatentioaa  of  te  testator,  expratsed  in 
thewilL 

But  without  resorting  to  such  a  power,  as  necessarily  implied  by  the 
words  of  the  will,  this  Court,  hayinQp  a  general  jurisdiction  over  the 
property  of  inAuats,  may  authorise  the  executors  to  make  such  leases, 
with  oeoseat  of  the  tenant  for  lifii,  te  tlie  tem  of  twenty-one  years, 
or  building  leases,  as  they  should  deem  most  beneficial  to  the  intorest 
of  the  tenant  for  lilis,  and  thpse  entitled  to  the  roFersion  or  remain- 
der in  fee. 

MARYMCHEjIj  a  widow,  by  her  last  will,  dated  March  Ftbnmy  M. 
8tb,  181T,  devised  and  bequeathed  to  her  execotors,  therein 
named,  in  trast,  for  the  sole  benefit  and  use  of  her  daughter 
CSaiAorme,  now  the  wife  of  the  plaintiff  Hedgti^  the  whole 
income,  rents,  issues,  and  profits  of  all  her  estate,  real  and 
personal,  whatsoever  and  wheresoever,  subject  to  the  pay- 
ment of  the  legacies,  and  dispositions,  in  her  said  will  after* 
watds  mendoned.  -And  she  directed  her  executors  to  pay 
over  to  her  said  daughter,  the  whole  of  the  said  income, 
rents,  issues,  and  profits  of  her  estate,  excepting  so  much  as 
might  be  necessary  to  pay  the  annual  taxes  and  other  inci* 
dental  charges,  during  her  natural  life,  for  her  proper  use 
and  benefit,  and  that  of  her  child  or  children,  if  any  she 
should  have ;  and  after  her  death,  to  lier  child  or  children  ; 
if  but  one  child,  solely,  if  more  than  one,  in  equal  propor- 
tions, in  fee.  And  in  case  the  said  daughter  of  the  testatrix 
should  die  without  leaving  issue,  then  the  whole  estate,  sub- 
ject as  aforesaid,  was  to  be  divided  by  her  said  executors  in- 
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18tU      to  twenty  equal  shares,  ia  the  manoer  directed  by  the  wilf, 
^^^^""^^     one  or  which  shares  was  devised  in  fee  to  her  sisler ;  and  tiie 
V.  other  shares  were  in  lilte  maooer  lo  be  distribmed  by  the 

^^].,  executors^  according  to  the  directions  of  the  wilK  The  de- 
fendants, H.  Rihtr,  John  Beekman,  and  Witiiam  BiCr^sbj/^ 
were  appointed  exetators,  and  the  t^siatrix  gave  tbem,  and 
the  survivors  of  them,  foil  power  '^  to  «ell  and  dispose  of  so 
much  of  her  real  estate,  as  might  be  Decenary  to  fulfil  her 
said  last  will  andtestament^  and  as  aaight  be  neccKaiy  4o  pay 
any  aasessmeots  or  regnli^oBs  which  arighl  b^  made  re* 
specting  the  said  estate.''  The  teatatrii  died  jybreA23, 1B17, 
and  the  defendants  took  upon  ttiemselves  the  execution  of 
her  will.  Her  daughter.  Caiharuu^  who  is  her  only  cbiUi 
and  about  thirty-four  years  of  age,  soon  aflef  the  death  of 
her  mother,  married  the  plaintiff  ff.,  and  the  plaintifi  have 
two  infant  children,  of  very  tender  age.  Most  of  the  per- 
sqns  named  in  the  will,  to  ta  k  e  remainder,  are  infants. 
The  bill  stated,  that  a  very  considerable  portion  of  ihe  real 
estate  so  devised  consisted  of  vacant  lots  of  latid  in  the  city  o£ 
JVeo-ForAr,  which  were  wholly  unproductive.  That  the  plain* 
ifis  are  not  in  a  situation  lo  improve  those  lotrio  a  proper 
and  advantageous  manner ;  and  that  advanti^;eoQs  leases  of 
them  cannot  be  made  for  the  life  of  Mrs.  B^dgu^  as  few,  if  any, 
persons  are  willing  to  take  leases  for  a  term  so  jirecarious 
and  uncertain ;  and  that  the  plaintifls,  without  the  authority 
and  consent  of  the  executors,  cpuld  not  enter  into  covenants 
to  pay  for  improvements,  or  any  other  special  covenants* 
That  great  charges  and  expenses,  arising  from  public  taxes 
and  from  assessmenu  for  public  streets,  and  improvements 
making  near  the  premises,  are  continually  accruing ;  and 
the  plaintiffs  have  very  slender  means  to  pay  the  same, 
maintain  themselves  and  family,  and  educate  their  children, 
except  from  the  pre/nises,  whereby  the  intention  of  the  testa- 
trix towards  her  daughter,  expressed  in  her  will,  will  be  de- 
feated, unless  the  executors  should  consent^  or  be  directed 


V. 
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1)^  thhCm»rt,ta  demise  the  said  lots  for  a  tern  of  tweBly-  1831. 
one  years,  or  some  mher  fit  and  projler  tArm,  so  as  to  enable  ^1^^^^ 
the  lessees  to  oMike  peraiaiieot  improveoiebts,  and  thereby 
induce  tbem  to  pay  an  adequate  and  BRMre  ad vantageons  lent. 
That  the  eaecntors,  though  desirous  of  fiilfilfing  the  ttvsts 
reposed  in  thenti  do  not  conceive  themselves  anthoriied,  and, 
tbeielpre,  declineto  make  any  lease  or  leases  of  the  premi- 
sesy  except  for  the  life  of  Mrs*  H.,  unless  under  the  direction 
and  indemnity  of  diis  Court ;  alleging  that  the  several  per- 
sona named  in  remainder  have  contingent  estates  and  in*  . 
terests,  which  may  be  afiscted  by  leases  for  a  term  of  years, 
in  case  of  the  death  of  Mrs.  fl.,  before  the  expiration  of  the 
terms  of  such  leases.  The  bill  prayed^  that  the  executors 
might  be  decreed  to  make,  with  the  consent  of  the  plaintiffs, 
leases  of  the  vacant  lots,  for  the  term  of  twenty -one  years, 
reserving  annual  rents,  upon  condition  that  the  lessees  erect 
fit,  convenient,  and  permanent  buildings,  and  make  lasting 
improvement!  on  the  lou,  to  he  appraised  and  paid  for  at 
the  expiration  of  the  leases,  by  th^  persons  who  shall,  at  the 
time,  be  seised  of  the  lots  in  fee,  or  that  the  leases  be  renew- 
ed and  extended  for  a  further  term  of  twenty-one  years,  at 
their  option,  be. 

The  defendants,  being  infants,  answered  by  their  guar- 
£ans,  and  submitted  their  rigfau  and  interests  to  the  protec- 
tion and  judgment  of  the  Court  The  executors  admitted 
the  facts  stated  in  the  bill,  and  submitted  then^selves  to  the 
directioo  of  the  Court* 

7;  Jl.  Emmtty  for%e  plaintiffs. 

J.  L.  Riktr,  for  the  defendants. 

The  Chancellor.  The  will  of  Mary  JifCrea  bequeaths 
and  devises  #f  her  executors  in  trust,  for  the  use  and  benefit 
of  heir  only  child,  the  present  plaintiff  Mrs.  Htdgtt^  the 
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1881*       wiiok  ioeooMi  Italic  Miit%  and  prolitt  mMc^  mltnd 

ptnooalp  during  her  nMind  life^  for  h«r  Baeaod  thai  of  hnr 
ckildiw,  aod  •Aer  her  daath  to  her  chikkw ;  aadif  thft 
sboold  dia  withoac  iaaiw,  IhtB  the  MMiader  over  id  bodU»- 
Iribttted  acooidiag  to  tha  directicM  of  the  will*  She  thtD 
gives  to  bero^eciiton  **fidl  power  and  Mtiioritjr  to  lell  aad 
dispose  of  so  moch  of  the  ml  estate  as  oiay  be  necessary  to 
falfil  the  wiU.*' 

The  bill  states,  that  Mrs.  Hedg^  has  infimt  children 
living,  and  that  a  very  considerable  portion  of  the  real  es* 
tate  consists  of  vacant  lots  in  the  city  otJ^em-Yorkf  which 
are  wholly  unproductive  ;  that  she  and  her  husband  are  not 
in  circumstances  to  improve  the  vacant  lots  in  a  fit  and  pro- 
per manner,  and  that  advantageous  leases  of  the  lots  cannot 
be  made  by  executors,  for  so  precarious  and  uncertain  a 
term  as  her  life  ;  that  great  charges  and  expenses,  arising 
from  public  taxes,  and  for  assessments  for  public  streets  and 
improvements  making  near  the  said  untenanted  and  unpro* 
ductive  lots,  are  continually  accruing  on  account  of  said  lots, 
which  the  plaintiffs  have  very  slender  means  to  pay,  and 
to  maintain  themselves  and  their  family ;  that  the  benevolent 
intentions  of  the  testator  will  be  defeated  unless  the  execu- 
tors are  enabled  to  lease  the  same  for  the  term  of  twenty-onef 
years,  or  for  some  other  fit  and  proper  term  of  years,  so  as  to 
enable  the  lessees  to  make  proper  and  permanent  improve- 
ments, yielding  a  reasonable  rent  That  the  interest  of  the 
defendants  is  only  a  remote  contingent  remainder.  The 
bill  accordingly  prays,  that  the  executors  may  he  enabled, 
with  the  consent  of  the  plaintiffs,  to  lease  the  said  vacant 
lots,  for  a  term  of  years  certain,  not  exceeding  twenty- 
one  years,  reserving  an  annual  rent,  and  that  the  lessees 
should  be  enabled  to  erect  suitable  buildings,  and  make  other 
fit  and  convenient  improvements,  and  upon  agreement  with 
the  executors,  that,  at  the  expiration  of  the  leases,  the  buUdi* 
fngs  to  be  erected  thereon,  should  be  valued  by  indifferent 
persons  to  be  appointed  by  the  Cdurt,  and  the  valuations 
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tdiwprid  ID  tit  iWMiili  or  <hrtr«iigm  or  hwM  npraMi-  1B21. 
teiiftf^bylbftpeMancNrplmaiiteiilitM  lo  the  life  estate io 
4e  |wettiie%  «r  bjilie.perMM  Aes  i^iaed  of  the  MMe  w 
or  that  tbe  leases  shall  be  reiwvtedand  eMendedfor  ikt  Suh- 
Jrtssr  UfmvtmmHf  oae  jfoarsi  at  tbe  optaeii  of  Ifae  persoos 
oositled  totbelife  esiaae,  or  tbe  csnate  iu  fee  iheitiii»  m  tbe 
.ease  estQr  odsait* 

Tbe  defeodaats,  ivbo  are  U)fettls»  bj  tbeir  anssrers  subarit 
4beaBselref  aad  their  rights  to  the  jadgment  «iid  proisctioa 
of  the  Coort.  The  eseootors  adndt  tbe  fects  cbaiffed  lo  tbe 
<hffl,aDd  state  that  the  i^acaot  lots  are  fertjr-ooe  in  nomber, 
a«d  that  ottless  they  are  aotbarisad  to  mke  long  leases  with 
eovwautt  to  pay  <br  inpravemeots,  the  lots  wiH  be  wholly 
improdnctive,  and  they  submit  theaisehresy  also,  tothejodg- 
SMot  and  protection  of  the  Court 

I  aas  induced  to  think,  that  the  words  in  the  will  giving 
10  the  eiecntors  power  <*  to  sell  and  dispose  of  so  much  of  tbe 
jsal  estate,  as  should  be  necessary  to  fulfil  tbe  will,"  will  au^ 
Iboriae  them  to  dispose  of  the  vacant  lots,  by  lease,  accord- 
ing to  the  prayer  of  the  bill,  inasmuch  as  sndi  a  diqxisition 
is  requisite  to  carry  bto  effect  tbe  intentions  of  the  will.  A 
devise  to  tbe  wife  for  life,  with  power  to  dispose  of  the  estate, 
to  the  children,  was  held  in  LUfe  v.  SaUingstotu^  (1  Mod. 
189.)  to  give  a  power  to  sell  in  fee,  if  tbe  necessities  of  the 
daughter  and  her  children  should  require  it ;  and  the  great- 
er power  includes  the  less,  and  will  authoriie,  b  a  case  of 
the  like  necessity,  a  more  confined  and  limited  exercise  of 
the  power.  A  lease  for  years  is  still  a  disposition  of  the  es* 
late,  within  the  terms  of  tbe  power ;  and  without  resorting 
40  the  power,  the  general  jurisdiction  of  the  Court,  over  tbe 
property  of  infants,  is  adequate  to  confer  the  authori^. 
Tbe  Court  stands,  as  Lord  NoUingham  observed,  in  loco 
parentis;  and  it  is  understood  to  b^  clearly  settled,  (3 
JdA>is.  Ch,  Rep.  370.)  that  the  Court  may  change  the  estate 
of  infants  in>m  real  into  personal,  and  from  personal  into 
real,  whenever  it  deems  such  a  proceeding  most  beneficial 
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1821.  to  tbe  in&st  Ii  was  deehred  V  ^  Lords  Comnittioiwrf, 
Jo  CeeUv.  Earl  of  SatUbwy,  (3  Fem.  934.)  that  tlie  Comt 
bad  oAeir  deciwd  baildiag  leaMt^  far  tixiy  years,  of  infiiott' 
estatssy  when  for  ibeir  benefiltf 

I  shall,  accordiDgly,  declare,  that  tbe  iotersst  of  the  plain* 
tiils  and  iheir  iisoef  and  tbe  mtentions  of  the  wOl  reqoir^ 
thattbe  vacantlou  io  tbe  pleadings  meotiooed  sboold  be  leafr* 
ed  b  tbe  maooer  mentioiied  in  the  Ull  ;«iid  that  the  lots  could 
be  thereby  gready  and  permaoeiitly  increased  in  valoe,  to 
the  benefit  not  only  cf  the  plaintiff  Mrs.  Hedges  and 
her  children,  bnt  to  the  benefit  of  those  defiendants,  who 
have  m  contingent  remainder  therein ;  and  I  shall  order,  dm 
the  executors  and  the  survivors,  and  last  survivor  of  them, 
whenever  Stand  proper  opportunities  shall  ofier,  may,  with 
the  approbation  and  consent  of  the  plaintiffs,  cause  the  said 
vacant  lots,  and  any,  or  all  of  tbera«  to  be  leased  for  a  term 
of  yearSf  not  exceeding  twenty-one  years,  reserving  an  aiH 
noal  rent,  in  and  by  such  leases,  and  with  permission  con- 
tained therein,  to  allow  the  lessees  to  erect  suitable  buildings, 
and  to  make  other  fit  and  convenient  improvements,  as  shall 
be  agreed  on,  between  them  and  tbe  executors,  and  survi- 
vors, or  survivor  of  them,  and  upon  the  further  agreement, 
at  the  expiration  of  the  leases,  the  building,  to  be  erected 
thereon,  shall  be  appraised  by  one  or  more  persons,  to  be 
agreed  upon  by  parties,  tben  having  the  interest  therein,  or 
to  be  appointed  under  the  direction  of  the  Court,  and  the 
valuations  paid  to  the  tenants,  or  their  lawful  representa- 
tives, by  the  persons  then  entitled  to  tbe  reversion,  or  upon 
such  other  terms,  or  conditions,  as  shall  be  agreed  on,  and 
deemed  by  the  executors  beneficial  to  the  interest  of  the 
plaintifis,  and  those  entitled  to  the  reversion,  or  remainder 
in  fee.  And  further,  that  the  costs  of  this  suit  be  paid  out  of 
the  trust  estate  aforesaid. 

A  difficulty  has  been  suggested,  as  to  infants  who  may  be 
born  after  the  decree,  and  how  they  are  to  be  bound.  To 
meet  it,  liberty  may  be  reserved  in  the  decree,  if  tbe  parties 
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pbwM, !•  AleAoe  or iPMpe  rapplMMOtil bifls,  tedl  time  i^       \9iU 


Ane,  as  new  parlies  may  arise,  or  become  ii|||N^ssted»  so  as 

to  enable  tbe  teoaats  to  beoome  parties,  and  to  make  any  t. 


infants  tbat  may  be  hereafter  born  also  pamk^f  4iOttM  the 
coofse  of  eveott  render  any  sueb  measares  necessary.  This 
KbeAy  is  gmnlid  wMioiit  gmng  any  opMon  as  to  its  oed^<' 
stoy^  or  aAlhoactapressiag  any  intiawrtisa»  tiMt  the  leases 
IrMied  mdor  tbe  alMbority  of  ibh  deerce^  woold  soc  b6 
fafidagainsfafiy  sobse^yieiitfybdroiNa^;     ^  ' 

'  Decide  iMltordingly.   " 


HtniT»a 


Watson  against  Huntbb  and  M/CL4r. 

Tfak  Cpttrt  will  not  nijess  imder  yeiy  specisl  circumstuices,  grant  sa 
injunction,  where  weuU  has  been  committed  by  a  tenant,  to  present 
timber  which  had  been  cat,  from  being  remoired. 

In  ordinsiy  cases,  the  Coart  inteififire  only  So  prefent  or  stsy /k*M 


THE  van  stated,  that  die  plaintidf  had  a  doad  io  fee  £»r.  FOnm^A 
the  preaises  Mentioned,  under  a  declaration  of  trust,  ia  f|^-» 
tour  of  Samuel  S.  Hatghij  to  be  euBCisted  oa  payment  of 
1,666  dollars  and  36  cents;  to  secure  ^bich  payment,  tfaa 
fee  of  the  land  was  vested  in  the  pbinti£  Tiiat  the  defends, 
ants  were  in  posscsoioa,  under  a  lease  for  four  years  ;•  ti^a^ 
the  principal  vakie  of  the  land,  as  a  security,  coasisied  in^ 
the  pine  dmber  growing  thereon.  -  Tbat  tbe  defendant!  weiO: 
comoiHtiag  gveat  waste  in  the  timber,  and  had  already  cut, 
down  large  tpMntities  of  it,  and  were  sawing  it.  ^t  tb^  mills,. 
lor  sale.  That  the  premises  were  a  slander  security  ^r  the. 
debt  due  to  the  plaintifi;  charged  tbereon.  Prayer  for  ao 
injunction,  resiramiag  tbe  defendaou  from  cutting  down  any 
sore  timbei^  or  from  remavsng  thai  alrtaJjf  cuidfrnn^  anfjf^ 

Vol..  r.  '  22 
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1 82 1 .        not  sawed f  and  that  which  was  converted  into  boards  or  plankf 


Watsou 

V. 
HVVTCR. 


and  for  general  relief. 
Ward^  for  the  motion. 

Thb  Chanckllor.  Injanctions  to  the  extent  prayed  fi>r 
may  have  been  granted ;  but  as  I  am  not  satisfied  as  to  the 
propriety  of  such  extensive  and  summary  interference,  I 
have  been  led  to  look  into  the  course  of  the  Engltsh  autho- 
rities and  practice  on  the  point.  After  timber  is  cot,  it  cea- 
ses to  be  part  of  the  reahy,  and  is  converted  into  personal 
property,  and  trover  will  lie  for  it  The  question  is,  whe- 
ther this  Court  ought  to  interfere,  in  the  first  instance,  to  coo- 
troi  the  disposition  of  that  personal  property ;  and  that,  too, 
without  any  special  or  extraordinary  necessity  stated  for 
stich  interference. 

The  practice  of  granting  injunctions,  in  cases  of  waste,  is 
to  prevent  or  stay  the  future  commission  of  waste;  and  the 
remedy  for  waste  already  committed,  is  merely  incidental  to 
the  jurisdiction  in  the  other  case,  assumed  to  prevent 
multiplicity  of  suits,  and  to  saire  the  party  the  necessity  of 
resorting  lo  trover  at  law.  Thus,  in  the  caseof  Jc^itf  Cot" 
Ifge  V.  Bloom,  (3  Mk.  262.  An^L  54.)  a  bill  was  filed  for 
an  account  and  satisfaction  for  waste  in  cutting-down  trees, 
and  no  injunction  was  prayed  for,  and  the  tenant's  estate 
bad  been  assigned  and  determined.  Lord  Hnrdwicke  held, 
that  the  bill  was  improper,  and  would  not  lie  merely  for  sa- 
tisfaction for  timber  cut  down,  and  that  an  action  of  trover 
was  the  remedy.  Where  the  bill  was  for  an  injunction  to 
prevent -waste,  and  for  waste  already  committed,  the  Court, 
to  prevent  a  double  suit,  would  award  an  injunction  to  pre- 
vent future  waste,  and  decree  an  account  and  satisfaction  for 
what  was  past.  The  ground  for  coming  into  Chancery, 
was  to  stay  waste,  and  not  for  satisfaction  for  the  damages, 
as  the  commission  of  waste  was  a  tort,  and  the  remedy  lay 
at  law.    But  to  prevent  moltip^ity  of  suits,  the  Court,  oo 
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bHb  for  injonclioDs  to  stay  waste,  and  where  waste  had  al-  1831. 
ready  been  committed,  would  make  a  complete  decree,  and. 
give  the  injared  party  a  satisfaction  for  what  had  been  done, 
and  not  pat  him  to  another  action  at  law.  The  bill,  in  that 
case,  was  consequently  dismissed.  In  the  subsequent 
case  of  Smith  v.  Cooke,  (3  Atk.  381.)  Lord  Hardwickt  ob- 
served, that  if  the  estate  of  the  lessee  was  determined,  and 
be  bad  quit,  a  party  could  not  come  into  eqt^ly,  merely  for 
an  account  of  timber  cut  wrongfully ;  but  where  he  continu- 
ed in  possession,  and  in  a  condition  to  commit  more  waste, 
the  party  might  come  into  equity  to  stay  future  waste,  and 
also  be  entitled  to  an  account  for  the  waste  committed.  So, 
again,  in  the  case  of  Lee  v.  AUlon,  (1  Fe^ey,  jun.  78,)  the 
same. doctrine  was  declared  by  Lord  Thurlow.  A  bill  was 
filed  by  a  remainder  man  in  fee,  against  a  tenant  for  life,  for 
an  account  of  timber  cut,  and  for  an  injunction.  The  an- 
swer admitted  the  cutting  of  the  timber  wrongfully,  as  char- 
ged, and  an  account  was  decreed.  It  was  observed,  that  the 
plaintiff,  on  the  discovery  by  the  answer,  might  have  resort- 
ed to  trover  at  law,  but  he  was  not  obliged  to  do  so,  and 
might  have  an  account  under  the  admission  in  the  answer* 
The  Chancellor  referred  to  the  case  of  Whitfield  v.  Bemii^ 
(2  P.  Wms.  240.)  which  was  a  bill  for  an  injunction  to  stay 
Waste,  and  for  an  account  of  timber  cut,  and  in  which  it 
seemed  to  be  held,  that  the  right  to  the  timber,  cut  might 
be  pursued  in  Chancery,  as  well  as  by  trover  at  law. 

The  same  doctrine  was  declared  by  Lord  Hardwiekt^ 
in  Garth  y.  Cotton^  (1  Vesey  528.)  and  that  the  decree  for 
an  account  of  the  waste  already  committed,  was  ^*  an  in- 
cident" to  the  injunction  to  stay  waste.  It  would  seem,  then, 
to  be  a  stretch  of  jurisdiction,  to  apply  the  injunction  to  this 
incidental  remedy,  and  to  stay  the  use  or  disposition  of  the 
chattel.  This  would  be  enlarging  the  substituted  remedy 
in  this  Court  much  beyond  the  remedy  at  law ;  and  if  it 
bad  been  the  established  flngliih  practice,  we  should  not 


M^  tfASeS  IN  CHAMeSKi; 


.  df  it    Tke  leM^ery  kr  tbb  CwM  i*  dm  *r  timber  imH^ 
^r^        it»  #j>€<i€,  bM  chMiiigtt  for  tl»  vttltte  of  li )  asNl  why  ikmM 

"■■■rill 


Ike  p«rftoofll  ehaMl  be  bound  bjr  iiynncliod  ki  tbb  €lM% 
more  lb«n  in  any  ctber  o«ie»  whtre  the  MiMdy^  is  far  a  tori 
iMiidiog  indaingei?  Tbb  Couit  will  scay  ib^  G^mmkamm 
#f  waate,  or  the  traajfer  of  negociftble  fNiper,  io  ecviaia  ga* 
•eS|  io  ofder  )f»  pr^veot  inreparablt  oMchicf ;  but  Uio  ofiijf 
mischief,  thai  caa  arise  io  the  present  case,  as  to  the  timber 
already  cut  and  drawn  to  the  mills  of  the  defendants,  i& 
the  possible  inability  of  the  party  to  respond  in  damages. 
That  is  a  danger  equally  applicable  to  all  other  ordinary 
demands,  and  it  is  not  an  impending  and  special  mischiei^ 
which  will  justify  thia  extraordinary  preventive  remedy  by 
iiynnction.  If  the  injunction  could  be  ordinarily  applied 
to  waste,  already  committed,  I  apprehend  we  should  very 
rarely  hear  of  a  special  action  on  the  case,  in  the  nature  of 
waste,  in  the  Courts  of  common  bw. 

In  the  case  of  the  Bishop  of  London  v.  PTebb^  (1  P.  Win$. 
5217.)  an  injunction  was  called  (or  against  a  lessee  for  years, 
to  prevent  digging  the  grotind  for  brick,  as  it  wad  destroying 
the  field  and  carrying  away  the  soil.  The  Lord  Chancellor 
said,  ^  let  the  defendant  carry  oft  the  brick  be  has  dog,  bat 
be  etajoined  from  further  digging.'^  In  Puckington^i 
Cast^  (9  Mk.  SIS.)  the  bm  stat^,  that  the  defendant  had 
ail  down  a  great  number  of  trees,  and  bad  threatened  to 
cut  down  And  destroy  then  all,  but  th4»  iiijvoction  only  went 
to  restrain  him  ^  from  cutting  down  timber  trees  growing.'' 

The  only  ease  I  have  met  with,  applicable  to  the  very 
point,  is  a  vety  loose  mie  of  an  OMmymow  case  of  1  Feviy, 
jmn.  99.  hiwhicfa  the  solicitor  general  moved  fbr  an  order 
to  pmrent  the  removal  of  timber  wronghtHy  cut  down.  In 
what  stage  of  the  cause,  or  upon  what  state  6(  pleadings 
SHlprooAjOfthb  motion  was  made,  does  not  appear.  Lord 
TkwUm  is  said  to  have  observed,  ''  I  have  no  doubt  about 
Ae  iuttrfcrenee  of  this  Court  to  prevent  waste.    The  only 
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difficohy  I  have,  it,  as  to  what  shall  be  done  with  the  tim*       IHHi 
ber  cot.    Trover  might  be  brought  for  it ;  but,  as  the  Regis' 
Ur  says  many  orders  of  this  luod  have  been  o^de,,  t^the 
order.'* 

Such  a  case  is  not  a  sufficient  aathority  to  extend  the  in- 
jonction  to  the  timber  already  col*  Tfaere  must  be  ik  irv 
ry  spceiat  case  made  out  to  anthorize  me  to  go  so  fioT)  and 
sttch  cases  may  be  sopposed.  A  lease,  far  tnstaiieei  may  bave 
been  fraadotentfy  procured  by  an  iosolvent  person,  (or  the 
very  purpose  of  plundering  the  timber  under  the  shelter  of 
it.  Periiaps,  in  that  and  like  cases,  where  ibeaiiaohiefwoald 
be  irreparable,  it  might  be  necessary  to  interftre  to  this 
eitraordinary  way,  and  prevent  the  removal  of  tlie  timber. 
t  do  not  mean  to  be  understood  to  say,  that  the  Court  vUl  ne- 
ver mterferet  but  that  it  ought  not  to  be  done  io  ordinary  ca- 
ses like  the  present.  I  shaH  accordio^y  confine  the  iiyoncr 
lion  to  the  timber  standing  or  growing  at  the  time  of  the 

service  of  the  process. 

Order  accordingly. 
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Dale  and  wife,  executors  of  Fultok,   against 
-— —  N.  L  Roosevelt. 

WkeM  F.  WIS  mdnoed  bj  tbe  representatioiu  of  R.  that  he  had  dif- 
cmrered  a  Taluable  Coal  Mine^  oo  the  Bank  of  the  OhioIUverj  to 
enter  into,  and  contract  for  the  purchase  of  a  tract  of  land,  stated  by 
K.  to  embrace  the  mine ;  and  besides  paying  to  R.  4400  dollars, 
F.  covenanted  to  pay  him  one  thousand  dollars  annually,  for  twenty 
years ;  but  which  annuity  was  to  cease,  if  after  the  mine  was 
faithfully  worked  by  R.  it  should  not  produce  at  least  12,000  chal- 
drons, &c.,  and  the  land  was  accordin^y  conveyed  by  R.  to  F. 
It  appearing  that  there  was,  in  fact,  no  coal  mine  within  the 
boundaries  of  the  land  conveyed,  though  there  was  coal  adjoining 
it,  in  the  bed  of  the  river,  which  was  navigable,  deep,  and  rapid ; 
but  the  workiag  of  the  mine,  if  practicable,  would  be  very  hazardous, 
expensive  and  unprofitable :  the  oontract,  on  the  part  of  F.,  was  held  to 
be  founded  in  mistake  and  misrepresentation ;  and  R.  was  perpetually 
enjoined  from  bringing  any  suit  against  F.  to  recover  the  annuity  so 
agreed  to  be  paid  by  him. 

/$k  9B,  1831.  THE  plaintiffs,  as  exeeotors  of  Robert  Fulton^  filed  their 
bill,  tbe  18tb  of  Jiovew^er,  1817,  for  relief  against  an 
agreement  entered  into  between  tbe  testator,  in  bis  life 
time,  and  tbe  defendant.  Tbe  agreement,  which  was  under 
«  seal,  was  dated  September  16th,  ISIS*  It  recited,  that  the 
defendant  had  discovered  a  coal  mine  on  the  bank  of  the 
river  Ohio^  in  the  Indiana  Territory,  some  distance  above 
JindereonU  creek,  at  which  mine  the  steam  boat,  on  her 
first  descent,  took  in  coal  for  her  fuel ;  that  the  coal  mine 
was  embraced  by  certain  land,  particularly  described; 
which  land,  the  defendant  covenanted  to  convey,  by  letters 
patent  from  the  United  Slates^  to  F.  in  fee ;  and  F»  cove- 
nanted, on  receiving  the  letters  patent  for  the  land,  to  pay 
to  the  defendant,  4400  dollars,  &c. ;  and,  also,  to  pay  to 
the  defendant,  for  the  term  of  twenty  years,  from  the  5th  of 
/tme,  1814,  one  thousand  dollars,  yearly,  in  quarterly  pay- 
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BMntg.     Thai  F.  gbould,  in  a  convenient  time  after  tlie  5th       1821. 

ofJtne^  1814,  commence  working  on  the  mine:  andshoold      ^^tT^^ 
,         .  o  7  Dale 

the  mine  become  eshaasted,  after  faithroUy  and  sctentifiaally  v. 

working  tbe  same,  witbin  the  boundaries  of  the  lands  so  de-  ^^^"^"'^' 
scribed,  and  not  so  much  coal  be  found  as  to  produce  tioelve 
thousand  chaldrons ;  and  should  a  question  arise,  within  the 
twenty  years,  whether  the  land  had  been  or  could  be  made  to 
produce  that  quantity,  the  matter  should  be  decided  by  three 
persons,  to  be  chosen  in  the  mode  provided  in  the  agreement, 
and  their  decision  should  be  final ;  and  the  payment  of  the 
one  thousand  dollars  a  year  to  tbe  defendant  should  cease, 
if  the  decision  should  be  that  the  quantity  of  12,000  chal* 
drons  had  not  been,  or  could  not  be  produced ;  otherwise 
the  annuity  was  to  continue*  The  bill  stated,  that  F»  was 
induced  to  enter  into  this  agreement  solely  from  the  repre- 
sentations of  the  defendant,  which  were  false  and  deceptive. 
And  that  tbe  defendant  had  brought  a  suit  at  law  against 
the  plaintiffs,  as  executors  of  F.  on  the  agreement.  The 
bill  prayed  for  an  injunction  to  stay  the  suit  at  law,  and 
that  the  agreement  might  be  decreed  to  be  delivered  up,  to 
be  cancelled ;  and  for  general  relief. 

The  defendant  appeared,  and  filed  his  answer,  tbe  23d  of 
ot  January  J  1819;  and  a  replication  having  been  filed,  se* 
veral  witnesses  were  examined  by  the  parties.  The  evi- 
dence taken  in  the  cause  is  fully  stated  in  the  opinion 
delivered  by  tlie  Court 


'    WtlU^  for  the  plaintiffs. 

D.  B.  Ogden,  for  the  defendant. 

The  Chancellor.  The  representatives  of  Robert  Ful- 
ton^ deceased,  are  sued  at  law,  upon  a  covenant  which  he 
made  with  tbe  defendant,  to  pay  him  an  annuity  of  1,000 
dollars  a  year,  for  twenty  years,  to  be  computed  from  the  5th 
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leXL  atJum^  161 4«  !%«  coAsidemtioo  lor  this  eoveoml  waff 
tile  coomjraiiee  of  1,040  ao^  of  loml  oo  (be  right  bank  of 
the  riytr  QAi#»  id  dwaow  stale  of  AuKowat,  stated  to  eabracf 
^<  o  eenaiacoal  nuae,  oti  Ibe  bank  of  tbe  Ohiomer,  hi  the 
hdiana  lerritory,  soioe  distaooe  above  erbere  tbe  creek,  call- 
ed fBrndenwCs  cneefc,  wapties  iolp  die  OhW  riverj''  and  which 
ooal  BMiie  the  defeodoot  ^  dkl  discover.^'  These  words  are 
taken  froon  the  ooatmct  set  forth  in  the  bill,  and  under  the 
band  and  seal  of  both  parties  ;  and  tbe  great  poiat  in  the 
case  is,  whether  the  contract  was  not  founded  v^ym  repre* 
sensations  node  by  (he  defendant  to  FuUqkl^  which  were  not 
tme  in  point  of  fiact. 

There  can  be  no  doobt,  Uiat  tbe  sole  indncemeott  on  the 
past  of  iWron,  is  nakang  the  pof  cbase,  was  to  obtain  the 
ownership  of  a  mine  of  astner^  coal.  TfaisisaffiarentJfrooi 
the  contract  iiseU;  and  froes  every  doconientconoected  with 
lt|  and  referred  to  in  the  pleadings. 

Tbe  representations  made  by  the  defendant  were  in  wri* 
ting,  etnd  in  answer  to  a  letter  of  Atf  on,  and  were  made  a 
few  days  hefere  the  exeentioo  of  the  ooniracti  and  those  ie« 
presentations  gave  a  very  flattering  account  of  the  situation 
of 'the  coal  asioe,  of  its  prod«ctivenesS|  and  of  tbe  fecKty 
with  wblcb  it  might  be  worked. 

In  that  answer,  tbe  defendant  stated  ^  the  quality  of  the 
coal  to  be  excelimt ;  that  tbe  ^fint  struttm  bad  not  been 
worked  to  tbe  bottom ;  that  when  be  first  discovered  tbe  mine, 
ofter  removing  a  few  inches  of  earth,  be  did,  with  the  aid  of 
a  hatchet  and  a  few  wooden  wedges,  break  or  split  olf^yuarer 
of  coal  as  large  as  two  men  could  handle,  and  then  threw  in 
his  boat  a  few  chaldrons,  procured  in  that  way,  and  kept 
with  it  a  constant  fire  ail  the  way  to  Natchez.  That  when 
he  arrived  at  Xatchez^  he  sold  what  remained,  say  30  or 
40  bushels,  for  smiths*  use.  That  on  his  second  descent 
with  the  steam  boat,  he  had,  on  arrival  at  tbe  coal  bank^  no 
occasion  to  take  any  coal  out  of  tbe  mine,  as  he  found,  ready 
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Miaed,  wUkim  itn  feet  of  where  the  steam  ^09t  tame  to,  IQQrU 
many  MatKonA  of  Inuheh  thronm  up^  ready  to  be  carried 
off  by  flats,  sooie  of  whieh  were  then  on  the  spot  to  load. 
That  be  took  <m  board  at  much  ofthe  coal  as  he  jndjged  ne- 
cessary ;  that  during  bis  rendeoce  vtMho-Orleans,  he  found 
sefoereitJhtB  haied  with  coat  far  sale^  which  came  from  the 
same  mine ;  that  the  mnne  had  been  opened  on,  or  near  the 
centre  of  the  line  of  the  river;  that  the  coal^  when  the  »(i- 
ter  18  up^  %$  overflowed^  as  well  as  all  the  bottom  hnd'on  the 
margin  ofthe  Ohio  ;  that  by  wheefing  it  B,few  yards  out  of 
the  mine,  it  may  be  pot  upon  high  ground,  accessible  at  all 
stages  of  the  water.** 

These  representations  are  contradicted  by  two  witnesses^ 
who  have  been  examined  on  the  part  of  the  plaintiffs,  and 
who  prove  that  the  mipe  is  not  on  tb^  bank  of  the  river,  an4 
is  not  productive,  and  is  almost  incapable  of  being  worked. 

James  JIf  Z>am«/,  /nn.  says,  he  knows  the  tract  of  land  said 
to  belong  to  the  heirs  of  FtUton^  ^nd  th^t  hie  lives  in  Petty; 
county,  in  the  slate  of  Inditma^  and  about  five  milss  from^ 
the  tract,  and  is  n  fimper  of  fifty  y e«r&  of  age  and  upwards. 
That  he  is  acquainted  with  the  Ohia  river^tpth^^^st^nce. 
of  forty  mil^es  ^bbve  the  mouth  of  4nJer^on'5  rfy^r^  an^ 
that  there  i9  a  coal  piue  four  or  five  miles  ^bciye  the  mo(|tI^ 
cC  that  river.  That  a  b^  of  coal  was  discayei^  oppojiive. 
the  said  tract  of  Ian<^  <'  in  the  bod  ofthe  river,"  «nd  ti^at 
coal  has  been  raised  from  ti^i^t  bed,  thougii  he  know$  of  qq 
boats  taking  in  coal  there,  except  i^  spall  canoe,  and  he  as- 
risted  in  raising  8  or  10  bushels  froo^  that  mipe^  Thc^t  io 
some  seasons,  it  is  covered  ttiroughoot  the  ye^r  wi^i  ws^ter, 
and  is  always  covered}  except  in  very  Iqw  water.  That  the 
water  ofthe  Ohio  rises  from  35  to  40  feeti  and  ihye  current  is 
rapid,  and  the  coal  pine  could  not  Ij^  worked,  ^'  bo^at  a  very 
great  expense.'* 

John  Bristow  says,  he  is  upwanis  of  thirty-three  years  of 
age,  and  is  by  occupation  i^  ca^peot^r,  anc)  resides  at  TVoy, 
in  Perry  county  aforesaid,  and  is  acquainted  with  the  tract 

Vol.  V.  23 
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1821.       of  land  said  to  bave  been  sold  by  the  defendant  to  Ftdton. 

^-^^^^^^     Tbat  he  is  acqvaialed  with  the  0At9,  for  thirty  miles  np, 

^  ^y.^       from  tbt  month  of  AndersM*s  river,  and  tbat  there  is  a  coal 

'^^^^^^^^    bed,  "in  the  bed  of  the  Ohio,''  foar  or  five  miles  above  the 

'  month  otJlndemmU  creek.    That  it  does  not  appear  to  be 

an  extensive  mine,  and  the  place  is  covered  with  water,  at 

least  twortUrds  of  the  year*    That  the  water  of  the  OAte 

rises  30  feet  and  more,  and  the  current  is  rapid,  and  the  mine 

could  not  be  worked,  '<  bnt  at  very  great  expense."    That 

the  bed  of  coal  is  covered  with  slate  rock,  to  the  depth  of  six 

or  seven  feet.    That  be  does  not  know  of  any  steam  boat, 

or  other  boat  taking  in  coal  at  tbat  (Jace,  except  one  ked 

boat,  which  was  there  loaded  for  sale.    That  he  has  assisted 

in  raising  coal  from  that  mine. 

The  <kfendant  examined  three  witnesses,  in  support  of  the 
truth  and  accuracy  of  his  representations. 

Tkonuu  C.  IFhite  says,  be  has  been  in  the  state  o(  India* 
na,  upon  the  river  Ohio,  and  rode  on  horseback  from  TVoy, 
in  that  state,  at  the  request  of  the  defendant,  to  view  the  tract 
of  land  mentioned  in  the  contract,  though  he  had  not  seen 
fbe  map  or  survey  of  the  land,  made  by  order  of  the  govern- 
ment of  the  United  Siata.  He  says,  be  passed  over  these 
tracts  twice  on  horseback,  and  in  crossing  the  land,  he  dis- 
coverejl  a  bed  of  mineral  coal,  on  which  several  men  weie 
at  work,  digging  up  the  coal,  and  it  appealed  to  him  to 
extend  along  the  surface  of  the  bank  of  the  Ohio,  for  about 
30  or  40  yards ;  and  it  was  evident  to  him, ''  that  the  bed  of 
coal  was  in  its  natural  situation,  and  constituted  a  part  of 
tbe  land."  That  from  the  circumstance  of  there  being  "  much 
coal  in  tbe  neighbouring  land,"  and  from  the  appearance 
and  extent  of  the  bed  of  coal,  be  should  suppose  that  it 
would  yield  a  great  quantity.  That  the  bed  of  coal  afore- 
said was  *'  on  the  bank  of  the  river,"  and  covered  with  wa- 
ter in  the  wet  seasons,  by  tbe  rise  of  the  river.  That  when 
be  saw  it,  the  water  was  low,  and  the  spot  which  he  viewed 
-could  not  be  worked  when  th^  river  wa44«Il  i  «nd  it  would 
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be  neoeitary  to  sink  a  shaft  od  the  baok  above*    That  the      1821. 
Obia  is  a  public  highwavy  and  he  does  not  kfiovr  how  high  it 
rises. 

Eflias  lUciar  is  «  postmaster  at  Sl  Louis^  in  the  state  of 
Misioyri.  He  descended  part  of  die  Ohio  river  with  thede« 
ftodaot,  is  1809.  He  had,  before  that  time,  discovered  that 
there  was  a  qaanthy  of  mineral  coal  on  tfae  west  side  of  the 
Ohioj  in  the  state  of  Indiana^  ^'  some  distance  above''  the 
momh  ct'Andtrson^s  creek,  and  he  went  down  the  river  for 
The  purpose  of  showing  the  mineral  coal  to  the  defendant.  He 
believes  that  there  is  a  coal  mine  there,  ^  as  he  has  seen  the 
coal  in  different  places/'  He  and  the  defendant,  and  otherSi 
took  out  of  the  mine  some  of  the  coal,  for  the  purpose  of 
trying  it.  He  has  seen  coal  ^  on  that  land,  and  on  other  tracts 
in  the  neighbourhood."  The  land  he  refers  to  "  was  just 
above  the  mouth  of  Andert<m*t  creek.''  The  coal  was  not 
found  in  the  bed  of  the  OAto,  and  it  was  not  a  deposit,  and 
he  believes  it  to  have  been  a  mine  of  mineral  coal ;  and  the 
said  coal  mine,  he  believes,  is  not  generaly  covered  with 
water,  but  he  does  not  know  the  greatest  height  of  the  river, 
or  the  expense  of  working  such  a  mine. 

This  is  all  the  material  testimony  in  the  case,  for  I  have  not 
considered  the  testimony  of  Latrobe  as  having  any  bearing 
on  the  point,  touching  the  truth  and  accuracy  of  the  repre- 
sentadons  of  the  defendant,  which  were  the  inducement  to 
the  contract;  and  the  examination  ofJacoi  Harvey  being 
after  publication  and  the  inspection  of  the  testimony 
previously  taken,  was  irregular. 

The  most  precise,  accurate,  and  authentic  testimony  on 
the  subject  is  given  by  the  two  witnesses  who  reside  in 
Indiana^  near  the  land  in  question ;  and  they  disprove  com- 
pletely  the  allegations  contained  in  the  defendant's  letter  to 
FtUlofu  The  coal  mine,  which  may  be  deemed  appurtenent 
to  the  land  conveyed  to  Fulion^  is  in  the  bed  of  the  river 
OAso,  and  could  not  have  been  conveyed  to  Fulton^  for 
that  river  is  a  navigable  water,  a  great  national  highway, 
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1821.       and  does  net  belong  lo  any  indiirldaal.  The  reprmemattap 
was,  'that  it  was  on  the  bank  of  ibc  riter,  and  the  proof  is, 
that  it  is  in  the  bed  of  the  river ;  this  is  a  most  material- 
miMtfke  or  misrepreBentalioa,  and  goes  to  the  essence  of  the 
contract :  nor  could  soch  a  liedof  coal  be  workadt  bat  at 
^enormous  and  ruinoas  expense,  if  tberight'of  working  k  bt» 
longed  to  either  of  the  parties.  It  is,  for  the  most  part  of  the 
year,  underwater,  and  the  river  rises  from  30  to  40  fiaet, 
with  a  rapid  current,  which  would  probably  defeat  every 
.aibrt  to  sink  and  maintain  shafts  on  the  spot.    If  the  mine 
.described  by  the  two  witnesses  in  Indiana  be  the   mine 
intended,  then   the  representation  of   the  defendant  was 
'  most  essentially  untroe.   All  his  glowing  descriptions  of  the 
fertility  *of  the  mine,  and  the  facility  of  workiog  it,  are  with- 
out proof.    He  states,  that  he  procured  some  chaldrons  of 
coal  with  the  greatest  ease,    sufficient  for  constant  use, 
•in  the  voyage  down  to  the  ^aUhte,  and  to  leave  a  surplus 
of  00  or  40  bushels;  that  at  another  time»  lie  saw  many 
thousands    of    bushels    thrown    up,    and    ials    loading 
there,  aeveral  of  which  had  descended  loaded  to  JVeo- 
OrUans.    It  is  impossible  lo  reconoile  this  representation 
«with  that  of  tbe  two  witnesses  who  live  in  the  neigbbonr- 
.bood,  and  whobaue  both  worked  at  the  mine,  in  the  bed  of 
the  xiver;  and  who  state,  that  it  never  yielded  beyond  a 
veiry  scanty  snpply,  and  is  so  covered  with  the  waters  of  the 
rifet,  tboit  'Jt  never  '<:ould  be  worked  but  at  a  very  great 
expeiise. 

Do  the  two  witnesses,  e^mioed  on  the  part  of  tbe 
(defeodaitt,  restore  truth  or  credit  to  his  representations  ? 
'If  thei«  bad  been  colour  for  these  assertion^  it  would 
•ioen  that  they  UMist  itave  been  very  ausceptihle  of  proof; 
rfor^be' matters  to  which  they  related  were,  from  tbe  nature 
lof  them,  of  great  and  general  notoriety ;  yet  we  have 
.bat.  two  wkaesses,  one  a  stranger  in  that  coqntry,  or  only 
a  tcansiehl  visiter,  and  tbe  otbejr  does  not  appear  to  have 
been  tbsre  aince  bis  visit  with  the  defeodanti  in  1809 ;  and 
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mitfeff  of  ibein  locale  ihe  land  coDtawed  ia  the  contact  im. 
with  aay  m^tidkctovj  fireciaioii*  T.  C.  Jf%iu  rode  «f«r 
ike  tTMt  on  bofsebacki  iviliioiit  haTiag  aeea  tke  oiap  or 
Mirv«j  ot  the  land ;  and  we  are  to  preinine  the  place  i«  in 
%  wild  slate  witboot  aoy  definite  boimdariea.  He  dieco- 
▼ered  a  bed  of  mioeral  coal,  along  tbe  suriace  of  tbe  bank 
of  tbe  Ohio,  and  wbicb  would  be  covered  with  water  in 
wet  seasons,  and  be  sbould  judge  it  would  jieU  a  ^^eat 
quantity,  from  the  appearance  and  extent  of  the  bed,  ex- 
lending  30  or  40  yards,  and  from  tbe  circumstance  of  there 
being  ^*  much  coal  in  the  neighbouring  land.''  This  is  a 
very  lame  and  superficial  account,  and  certainly  leases  us 
in  great  doubt  as  to  tbe  identity  of  places.  There  is  no  re- 
semblance  to  the  spot  described  by  the  other  two  witneeses, 
and  the  neighbouring  land  he  speaks  of  is  understood  to 
mean  land  not  conveyed  by  the  defendant.  If  there 
be  much  coal  in  the  neighbouring  land,  it  shows  the  ne- 
cessity of  a  very  precise  location  of  places,  and  how  easily 
mistakes  may  have  been  made  by  tbe  two  non*resident 
witnesses  of  the  defendant* 

Elias  Recior  speaks  still  more  loosely.  Tbe  land  be  re- 
fers to  was  '* just  above*'  the  mouth  of  Anderson's  creek ; 
and  he  says,  that  before  he  went  down  the  Ohio  with  the 
defendant,  he  had  discovered  coal  *^  some  distance  above'' 
Anderson^s  creek ;  and  he  believes  there  is  a  coal  mine 
there,  '*as  he  has  seen  the  coal  in  different  places.''  It 
is  worthy  of  notice,  that  he  speaks  very  drily  of  bis  disco- 
very, in  company  with  (he  defendant,  and  only  observes,  that 
lie  and  the  defendant  took  some  of  the  coal  to  try  it;  but 
he  says  notliing  of  slabs  or  squares  of  coal,  and  oMoading 
the  boat  with  chaldrons,  and  sufficient  to  have  a  super* 
abundant  quaniity  of  30  or  40  bushels,  at  tbe  Natchez. 

Upon  the  whdie,  1  consider  the  represedtations  made  to 
Fulton  as  altogether  fallacious,  and  that  tb^  consideration 
for  the  stipulation  of  such  an  extravagant  annuity,  did  not 
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1821.  tiift  ia  point  of  fact  Whether  the  defendBtit  made  the 
ftatenMOtt  in  hh  letter  to  Fulim,  through  mistake,  or  under 
theddoiions  of  his  own  imagination,  or  by  design,  I  wai 
not  able  to  say*  It  is  sufficient  for  the  decision  of  this  case 
that  the  representations  are  not  supported,  but  are  contra- 
dicted by  proof,  and  that  the  claim  of  the  annuity  upon  such 
a  state  of  the  case  is  onconKientioos  and  unjust. 

The  bill  seeks  to  have  the  contract  delivered  up  to  be 
cancelled ;  but  it  has  been  partly  executed,  as  the  land  de- 
scribed in  the  contract  has  been  conveyed,  and  part  of  the 
•consideration  paid«  The  want  of  a  coal  mine  correspond* 
ing  with  the  representations  of  the  defendant,  seems  to  have 
been  intended  by  the  parties  to  apply  to  the  annuity^  as 
there  was  a  provision  in  the  contract  itself,  that  if  the  mine 
should  not  be  competent  to  yield  a  stipulated  quantity  of 
coal,  after  faillifully  and  scientifically  working  the  same  **  and 
within  the  boundaries  of  the  land  described,^'  the  annuity 
should  cease.  It  has  not  been  so  worked  by  Fulton^  or  his 
representatives,  and  it  might  therefore,  be  alleged,  that  the 
experiment  intended  has  not  been  made.  The  answer  to 
that  objection  is,  that  there  was  no  coal  mine  within  the 
boundaries  of  the  land  conveyed,  but  it  was  adjoining  to  it| 
in  the  bed  of  *the  Ohio ;  and  this,  if  true  in  point  of  fa^t,  (as 
I  believe  it  to  be)  is  a  decisive  answer  to  the  objection. 
Another  answer  to  it  would  bfi  sufficient,  if  the  mine  was  co- 
vered by  the  deed,  and  that  is,  that  it  would  have  been  an 
idle,  hopeless  and  ruinous  project,  to  have  attempted  to 
work  such  a  mine  *^  scientifically,  according  to  the  plan  and 
manner  of  working  coal  mines  in  Europe,'**  in  the  middle  of 
a  mighty  river,  covering  the  spot  most  part  of  the  year,  and 
rising  40  feet,  with  a  resistless  current.  It  would  be  absurd 
to  suppose,  that  Fulloti  was  obliged  to  expend  the  whole 
amount  of  the  accumulated  annuity  in  the  attempt,  before 
he  could  be  entitled  to  be  discharged  from  the  annuity.  This 
would  be  making  tlie  end  entirely  subservient  to  the  means. 
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ItissaffieientythatiDthejiidgaictttofreatonabkiiieBiwho       18^« 
had  examiDcd  the  spot,  and  had  actwMjf  worked  iqMfi  U^        p^^ 
the  alteiDpt  would  have  beeo  meleM,  or  attended- with  very    b^J^k^y.   ' 
great  expense  and  hauuiL  ■ 

1  shall  accordingly  decree  that  the  defendaat  be  perpet«  I 

toally  enjoined  from  sning  or  prosecuting  any  suit  pen£ng  I 

at  law,  for  the  recovery  of   the  anouity,  or  any  part  j 

thereof,  and  that  he  also  pay  to  the  plaintidk  the  costs  of  ! 

this  SQit. 

Decree  accordingly 


IM  OA8£S  W  CHAKGERT. 

leu. 


pvt»  the  whote  wiUW(nre]ziile4- 

If  a  bill  be  for  discoyery  only,  aocl  i^ot  for  relief,  ai,  demurrer  to  the  ^Me 
bin  is  bad. 

Where  tbe  HII  ifl  for  dfacorery  and  relief  the  defendantB  flhoidd 
as  to  tiie  diiooirery  800ght>  and  demur  as  to  the  rdief. 

£.,  iMddiar,  Mlidtdtii  a  lot  of  land,  as  a  military  boonty,  in  1785,  be- 
fore the  pstent  issued,  by  an  agreement,  sold  the  lot  to  &,  and  bound 
himself  to  execute  a  deed  of  conveyance.  8,  sold  and  assigned  the 
h>t,  bond,  Ac.  in  1789,  to  F.,  who,  in  1790,  by  endorsement,  sold  and 
assigned  the  same,  and  aU  hit  rigfUf  tiile^  and  inlerttlm  the  land,  ftc. 
to  C,  to  whom  he  delirered  the  original  bond,  agreement,  and  dis- 
chaigeofthesoldier,and  the  patent  for  die  lot:  HeU,thatalthough,for 
want  of  wotds  of  inheritance,  the  assignment,  in  toio,  transferred 
only  an  estate /or  life  ;  yet  as  it  was  clearly  the  intenti<m  of  the  par- 
ties to  oonyey  the  whole  estate,  a  Inist  edaUinfee  was  to  be  consi- 
dered as  created  and  conreyed ;  and  this  Court  would,  therefore, 
decree  fui  adequate  legal  conyeyance  in  fee,  according  to  the  inten- 
tion of  the  parties,  notwithstanding  the  want  of  words  of  inheritanoe. 

Tlmt  P^.,  in  such  case,  haying  stood  by,  for  lAsrfem  years,  after  the 
death  of  C,  and  seen  his  heirs  claiming  to  be  owners  in  fee,  under  C, 
and  dealing  with  the  land  as  absolute  owners,  and  maloDg  very  great 
and  valuable  improvementB  upon  the  property,  without  disclosing 
any  claim  to  the  reversion,  or  any  pretension  of  right  or  title,  he, 
and  all  persons  claiming  under  him,  were  estopped,  by  his  sileBoe, 
fnm  asserting  his  legal  title. 

Fehrvary  24.  '^^^  bill  sti^i  that  lot  No.  8i|  ia  Manliua^  (part  of  the 
military  bounty  lands,)  was  patented  to  Archibald  ElUoL 
That  on  the  I7th  of  Janmry,  1785,  before  the  patent  was 
itMied,  EUioij  by  an  agreement  contained  in  the  condition 
of  a  bond,  sold  the  lot  to  Leonard  Smithy  and  bound  him* 
self  to  ezecote  a  deed  of  conveyance.  On  the  4th  of  JVb- 
vembeTf  1789,  Smith,  by  an  assignment  endorsed  on  the  bond, 
sold  and  assigned  the  lot  and  the  bond  to  William  I.  Fre- 
dcnb^rgh.    The  bond,  with  the  assignment  endorsed,  was 
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doly  deposited  in  the  office  of  the  Clerk  of  Oiu>ndaga,  par-       1831. 
saani  to  the  act  of  1794.    On  the  2Bth  of  ^wjtwf,  1790,      ^-^n/-^ 
Vredenbergh  sold  and  assigned  the  bond,  by  an  endorse-      _  ▼ 
ment  thereon,  together  with  ail  his  rights  tUU^  and  inUrest 
in  and  to  the  land^  to  which  he  was  entided  by  the  said  bond, 
to  John  Carpenter :  and  V.j  at  the  same  time,  delivered  to 
Carpenter  the  patent  for  the  lot,  and  £//io<'5  discharge  from 
the  army.    About  the  year  1792,  Carpenter  conveyed  the 
lot  in  iee  to  Jeremiah  Jackson^  who  entered  upon  it,  built  a 
bonse  and  mills,  and  made  valuable  improvements.    On  the 
25th  of  June^  1799,  Jackson  reconVeyed  the  lot  in  fee  to 
CarperOeTt  with  warranty.     C.  entered  on  the  premises,  and 
coodnned  in  possession,  until  his  death,  in  February ^  1800. 
In  JMruarjff  1806,  a  partition  of  the  lands  of  C.  was  made 
among  his  heirs,  pursuant  to  the  statute,  and  the  premises  in 
question  were  allotted  to  the  share  of  his  son,  Benjamin  C 
Ever  since  the  conveyance  of  Jackson  to  John  C«,  he  and 
hu  heirs  have  been  in  the  peaceable  occupation  of  the  pre- 
mises, to  the  present  time.    Since  his  death,  (and  since  the 
i^ht,  if  any,  of  the  bars  of  V.  had  accrued,)  several  hou- 
ses, )i6ills,  barns,  &c.  have  been  erected  on  the  premises,  and 
other  inTprovements  made,  to  the  value  of  eighteen  thousand 
dollars.    That  Vredenbergh^  at  the  time  of  the  death  of 
John  C,  lived  at  Marcellus^  within  twenty  miles  of  the  pre- 
mises, and  continued  to  reside  there  until  his  death,  in  1813; 
and  he  was  well  acquamted  wiUi  dw  improvementt  making 
on  the  premises.    The  plaintifis  are  severally  seised  in  fee 
of  paru  of  the  lot,  under  Benjamin  C. ;  and  the  defendants 
aie  tiie  children  and  heirs  (^Vredenbergh. 

The  bill  fnrtiier  stated,  tiiat  Vredenbergh,  at  all  times,  and 
particularly  after  the  death  of  John  C«  disclaiibed  all  inte* 
rest  in  the  lot,  declaring  that  his  whole  interest  bad  been  con- 
veyed to  /•  (?.,  and  diat  his  heirs  were  seised  thereof  in  fee. 
That  die  heirs  of  V.  daim  the  lot,  denying  that  any  oUier 
than  an  estate  for  life  was  conveyed  by  their  father,  for  want 
of  words  of  inheritance.    But  the  plaintifis  charged,  that 

Vol-  V.  24 
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MfM^teiate.  ThfttiBA%,18ao«tlledfefeadMM8farMgb( 
I  of  ejactnitel  igaintk  tht  plaimiA,  lb  recovw  po«e»- 
BionofllMpfeoHs^  Tbt  ^aiuiHEi  priQrfd  a  dooo^ety  w 
10  the  tiiett  iumI  hi  Hit  bill,  tnd  far  a  ratcMt  ftdoi  the  de* 
fimdMH  oT  any  ditkn  to  the  lot,  Md  thftt  they  may  ha  en- 
joined^  he.  toid  for  other  relief » See.  Ao  hjwetbn  was^  ac- 
cordioi^y,  airarded. 

The  defetidaoti  demantd  to  the  UH :  1.  Because  die  plain- 
tillt  clainliDg  lo  be  sehed  in  fee  of  the  preaiises,  under  the 
cooveyance  from  9%  it  was  a  question  of  law  only.  2.  Be- 
cause the  bill  contuoed  no  matter  of  eqoity. 

Go/d  and  $il/,  for  the  plaiotifis. 

Mm  Van  Buraij  contra* 

Tbb  CaAHCKLLOA.  TUs  is  a  demurrer  to  the  whole 
biUj  and  there  are  two  oauses  of  demurrer  ass^^ned,  (i*) 
That  the  plaintifis  claim  to  be  seised  in  fee  of  the  pivmises, 
and  theM&ie  the  matter  is  properly  and  exclusively  coj^nisa- 
1>le  al  law.  (24  That  the  bill  contains  no  matter^  equi^. 
.  Perhaps  U  would  be  sufficient  to  dispose  of  the  demurrer, 
)qr  lofeering  to  the  ridc^  {Lmgkl  \.  JIf eiymii  1  /<pAn«,  Catu^ 
488.)  «hat  if  a  denKUitr  be  flfftesal  to  the  whojo  bill,  and  bo 
bmlin  ysyrt,  it  ttmat  be  ^Yjerraled*  If  it  be4|[ood  for  disoa* 
veryv  and-Mt  tm  relief  a  ipnenJ  demuvrer  to  ihe  whole 
bill  is  bad  The  defendants  shonM  in  snob  a<ase|p«o  the 
the  dlBOOviery,«SMl  detnur  to  tho  relief  $  and  diis  rde  was  so 
setded, in  4n ease  referred  tOite  the  Court  of  Edrrors.  Icaa* 
not  see  tty  4o«ht,  in  ihb  ease)  of  the  right  of  the^daintilb 
to  a  disootrery  eoneemiog  the  deeds  ohaif^  in  Ihe  bill  lo 
havebeete  lost,  ftnd  eom»iiiiig  thriroontents. 

But  die  bill  appears  to  me  to  state  several  dimlnet  and 
^ttfflcient  heads  of  equity  juriidictiott. 


CASES  tV  CHANCERY.  18? 

Il  is  tBMj  to  pcvce(r«,  that  the  raal  groMd  of  Ae  clatm  of      1821. 
the  defendanu,  at  heirt  of  Vf^denbergh^  resto  od  the  dtfee-   ^^^^^"^^ 
tm  conveyance  from  bia  to  JoAn  Oif]peni<r,  nnder  wbon     '^    ▼. 


the  plainti A  claim  title ;  and  that  defect  oonsifts  in  the  i 
saon  of  voids  ftf  inheritaiicey  the  w  a  nt  of  wUch,  I  apprehend, 
wonU  confine  the  operation  of  the  assignroent,  in  a  Court 
of  laxr,  to  an  estate  for  life.  Bot  when  the  right  of  the  aal* 
dier  restod  originally  in  equity,  and  continned  so  when  he 
cettveyed  his  right  to  fiaiilA,  aiMl  when  AntlA  transferred 
thai  right  to  f^td9nb$rgk,  and  when  we  consider  the 
change  in  Ihehill  that  Fredenbtrg^  and  Cmpmier  fiqpH 
tinted  and  agraed  liir  the  sale  and  poithase  ef  that  entire 
ri^  and  the  oiromstaaees  attending  the  assignment  firon 
F.  to  C  and  the  langnage  and  mode  of  the  assignment,  and 
the  oflcempanymg  ^dlvwtf  of  the  paent  and  original  dis- 
ehvgeof  the  soldkr,  there  is  good  canae  to  infer  a  ndstafce 
in  that  ainiginntnl ;  and  that  owing  to  a  defect  in  drawmg 
itidw  imeatinn  of  the  parties  wwi  not  earriad  into  effseL 
ToMaedydns  defect, and  to  pnevent  an  wneonaeMntHMs 
aivantago  being  taimn  of  it,  may  aflwd  a  very  lit  ease  fee 
fqnitahle  intevpositkNL  Under  such  epoeial  ebteamstanoes, 
a  mat  faifeea»y  beooneideved  as  cremed,  which  Ais  Court 
wooUoseenteaeeordii^fto  the  en^seienee  and  intention  of 
thefiwfties.  There  sm  many  caem  at  common  law  in  which 
a  fee  haft  been  field  to  pass  without  the  woed  hehrs;  (CS9.  £jff* 
9.  ip)  ani  if -a  tmsl  intsrest  in  fee  war  larwubd  to  be  erear 
led  by  the  assignment  Aem  V.  to  C,  in  like  manner  as  a 
ttnst  interest  in  feesMW  coavryeif  1^  the  deed  from  Blliai  to 
fiwOA,  and  by  the  assignmetit  from  Smith  to  Fteieniei^k, 
then  this  Court,  aceoiding  to  the  doctrine  in  #bAw-  r. 
Fields^  (10  JoAnt.  Rep.  495.)  would  decree  an  adequam 
legal  coniwyanee,  according  to  that  intentioni  aotwkhstand- 
the  want  of  words  of  inheritance. 

The  allegations  in  the  bill  on  wluch  so  much  sOress  has 
been  laid  by  the  counsel  for  the  defendantti  that  die  phun* 
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1821.       tiffs  were  seised  of  the  land  in  question,  most  be  onderstood 
^^^"^^'^^      to  mean  an  equitable,  and  not  a  legal  seisin.     Tbe  whole 
▼.  scope  of  the  bill,  and  the  very  fact  of  coining  into  this 

,,^,^^,„^^„^^  Court,  demonstrate  this  meaning. 

The  bill  also  states  facts,  from  which  we  are  to  infer,  that 
Fredenbergh  and  his  heirs,  the  present  defendants,  are  eqai- 
tably  estopped  from  asserting  any  claim  to  a  reversionary  ' 
interest  in  the  land*    It  is  charged,  that  Fl  after  the  death 
of  Carpenter   for  13  years,  stood  by  and  saw  great  and 
costly  improvements  made  upon  the  land,  by  persons  claioi- 
ing,  and  believing  themselves  to  be  owners  in  fee.  ondcr 
Carpenter^  and  never  interposed  any  pretension  of  right  or 
title.    It  appears  from  the  cases  referred  to  in  Wendell  v. 
Van  Reneedatr^  (1  JbAitf.  CA.  Rep.  364.)  that  though  tbe 
right  of  the  party,  who  th«s  mnieads  third  persons  by  Us 
silence,  be  merely  a  reversionary  interest,  and  sabject  to  a 
life  estate,  in  the  very  person  whom  be  suiers  to  deal  witfi 
the  property  as  absolute  owner,  the  rale  of  eqaity  stiH  a|^ 
plies,  that  he  never  shall  be  permitted  to  exercise  his  legal 
title  against  such  person.    He  is  bound,  and  all  persons 
claiming  under  him,  are  bound,  by  his  silence.     This  case 
is  much  stronger  than  ordinary  ones  of  the  kind ;  for  here 
the  (>ilence  was  maintained  for  thirteen  years,  after  the  as- 
sumed  life  interest  of  Carpenter  had  terminated.      If  Car-' 
penter  was  bound  to  know  tbe  duration  of  his  title,  those 
who  succeeded  to  the  estate,  after  his  death,  were  certain- 
ly encouraged  and. misled  by  the  studied  silence  or  eipress 
admissions  of  Fredenbergh  ;  and  the  case  as  stated,  presents 
one  of  tbe  strongest  claims  for  the  assistance  of  this  Court 
against  the  assertion  of  a  tide  under  him  by  his  heirs.     It 
is  to  be  traced  up  to  imposition  and  fraud. 

The  demurrer  must,  therefore,  be  overruled   with  costs, 
and  the  defendant  ordered  to  answer. 

Order  accordingly. 
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BiiiLiNos  tnd  another  agaimt  Rattpoit  and  ofben.  ▼. 

Rattoov. 


Notice  of  tiie  rale  to  faupMkaHon  mast  be  served  on  the  defendants 
fo/tofor,  or  bis  agent ;  and  if  it  is  served  on  the  c^enl^  the  time  of 
service  must  be  doubUj  as  in  other  cases,  or  for  «ir  weeks. 

MOTION,  on  the  part  of  the  defendants,  to  enlarge  FOrun^^ih. 
publication,  and  for  leave  to  examine  witnesses,  on  affi- 
davit of  the  solicitor  for  the  defendants,  and  of  ope  of  the 
defendants,  ^at  interrogatories  on  the  part  of  the  defend- 
ants, with  the  names  of  the  witnesses,  &g.,  and  the  time 
and  place  of  examination  were  served  on  the  solicitor  for 
Ae  plaintiffs,  on  the  8th  inst. ;  and  that  on  Uie  9th  insf. 
be  first  received  notice^  that  the  rule  that  pablkation  pass 
had  been  entered  on  the  31st  of  Januafy  with  the  register, 
the  rale  of  three  weeks  to  pass  publication  having  then 
expired.  The  affidavit  further  stated,  that  neither  the  so« 
Ijcicor  for  the  defendants,  nor  the  defendants,  had  seen  or 
read  the  depositions,  or  been  informed  of  their  contents* 
That  the  defendants  have  several  material  witnesses  to  ex- 
amine, and  if  due  notice  of  the  rules  to  produce  witnesses 
and  pass  publication  bad  been  entered,  they  would  have 
been  examined. 

It  appeared  furtberi  by  an  affidavit  in  opposition  to  the 
motion,  that  the  ordinary  rule  to  pass  publication  in 
three  weeks,  under  the  20th  printed  rule  of  the  Court,  was 
entered  on  the  29ih  of  December  last ;  and  that  a  copy  of 
the  same  was  served  on  the  agent  for  the  defendant's  so- 
licitor, on  the  5th  of  January  last. 

A  question  of  practice  arose  whether  service  of  the  rule 
was  necessary;  and  if  necessary,  whether  the  rule  of  the 
Slst  o(  January  was  not  entered  prematurely. 
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D.  Sussellf  for  the  motion. 

The  CflAircflLLOR.  When  the  practice  of  die  EnglUh 
Court  of  Chancery  required  the  rule  for  publication  to  be 
entered,  not  onlj  in  the  r^ister's  book,  bat  in  the  book 
of  one  of  the  six  clerics,  and  that  the  clerfc  entering  4he 
mle  sboukl  give  notice  of  it  to  the  clerk  of  the  advene 
party,  {Beamt's  Oriin,  p.  336.  Ntrnhni^t  Pr,  143.)  Ibf 
olyect  of  the  practice  wa«  to  speed  the  client,  and  prevent 
him  from  being  surprised  by  unexpectedly  closing  upon 
him  the  opportunity  to  take  testimony.  Notite  of  such  an 
iropoitant  measure  as  closing  the  testimony  is  as  reasea* 
able,  if  not  as  necessary,  as  of  any  other  step  taken  in  the 
cause ;  and  when  notice  is  given  to  the  solicitor,  thtougk 
hit  a;en<,  the  46th  role  of  the  Court  applies,  that  the  time 
of  service  must  be  double.  The  meaning  of  the  role  is, 
that  publicalion  passes  in  three  weeks  (unless  ealai^ged)* 
from  the  service  of  notice,  or  in  double  that  time,  if  service 
be  on  the  agent. 

The  mle  to  pass  publication  did  not  therefbte  expire  tn 
these  cases,  until  six  weeks  from  the  5th  of  Jismuify  ;  and 
the  rule  that  oublication  be  passed,  was  entered  prema- 
turely. 

The  rule  to  pam  publication,  consequently,  must  be  en^ 
larged  lor  three  weeks,  when  publication  will  pass,  wilb- 
out  further  order ;  and  as  the  practice  appears  to  have 
beeii  unsettled,  let  the  costs  of  the  motion  abide  the  event 
of  the  suit. 

Order  accordingly^ 
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Skinseb  agaimt  Dattov  and  otliers.  _  ▼* 


An  irregularity  of  practice,  or  defective  notice,  win  be  ciued  liy  a  ne- 
glect to  complain  of  it  in  due  aeaaon. 

Ab  wbere  a  party,  who  had  not  received  doe  notice  of  the  examiBation 
9i  witnesses  before  coinniissionerB,  suffered  ten  months,  or  three 
tenoB  to  ekpse,  before  mating  application  to  the  Court,  be  was  held    /^ 
to  haye  waired,  by  this  delay,  any  right  to  cross-examitie  the  witness- 
es, or  to  object  a  want  of  notice. 

MOTION  on  tbe  part  of  the  plaiotifl,  io  suppress  certaio  de-  Mard^  sBik. 
positions  taken  on  tbe  part  of  tbe  defendants*  for  irregularity^ 
on  an  affidavit  of  the  plaintiff's  solicitor,  stating,  that  the  in* 
terrogatories  were  left  at  his  office,  on  the  ilUi  day  of  J(%, 
1820,  with  notice,  that  the  witnesses  would  be  examined  be- 
fore commissioners,  on  the  1.3th  of  Jlfoy.  That  the  solici- 
tor  was  absent  from  home,.wJien  the  notice  was  served,  and 
^id  not  return  until  after  the  day.  That  the  solicitor  did 
not,  to  bis  recollection,  receive  notice  from  the  commission- 
ers of  the  di^  and  place  of  examining  witnesses,  under  the 
defendant's  commission.  That  the  witnesses  were  examin* 
ed  on  the  direct  interrogatories  of  the  defendants  on  the  13th, 
15th,  and  16th  of  JIfay,  and  the  commission  returned  on^the 
18th  of  JVay,  18S0. 

Tbe  affidavit  of  the  defendants^  solicitor  was  read,  in  op- 
position to  tbe  motion,  stating  that  the  plaintiff^s  solicitor 
liad  consented  to  the  commissioners  named  in  tbe  defend- 
ants' commission.  That  the  deponent,  hearing  that  no 
cross  interrogatories  had  been  filed,  asked  the  plaintiff's  so- 
licitor, a  short  time  after  the  execution  of  the  commission,  if 
be  had  received  notice  of  executing  the  commission,  and  was 
answered  in  the  affirmative.  That  the  deponent  then  offer- 
ed to  consent,  in  writing,  that  the  plaintiff's  solicitor  might 
file  cross  interrogatories,  and  examine  the  witnesses ;  but  the 
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plaiotifl's  lolicitor  replied,  that  he  did  not  wish  to  file  cross 
ioCerrogatories,  and  made  uo  complaint  of  any  irregolarity  } 
and  the  deponent  beard  nothing  more  on  the  sobject  until 
the  cause  was  set  down  for  hearing,  and  notice  of  the  pre- 
sent modon  for  this  term. 

Htnn/i  for  the  motion. 

Z.  R,  Shipherdf  contra. 

The  Chancellor.  The  irregnlarity  complained  of 
has  been  waived  by  the  acquiescence  and  delay  of  the 
plaintiff's  solicitor.  This  Court  observed,  in  the  case  of  the 
Executors  of  Braiher  v.  Van  Courtlandt^  (3  Johns.  Ch* 
Rep.  249.)  that  irregularities  in  practice,  and  defective 
notices,  might  be  cured  by  neglect  to  complain  in  due  sea- 
son ;  and  that  there  was  good  sense  in  the  practice  of  the 
Courts  of  law  on  this  point  Here  has  been  a  delay  of  ten 
months  ;  and  three  terms  have  been  suffered  to  elapse^  after- 
notice  of  the  examination,  and  after  a  very  reasonable  offer 
to  cure  the  defect  had  been  made  and  declined.  There  is 
no  reason  or  justice  in  the  present  application.  The  oppor- 
tunity to  cross-examine  has  been  expressly  waived. 

Motion  denied. 
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KKinrtBii.1.  agaim&i  Stokb.  ▼. 

9tom. 


ly  for  the  oMstwpent  of  damages  finr  the  breach  of  an  agreement. 
The  defeodaat,  who  had  entered  into  articles  of  agreement  with  the 
plaintiff,  for  the  sale  and  conreyanoe  of  a  lot  of  land,  after  the  time  of 
performance  had  elapsed,  told  and  conreyed  the  land  to  a  third  pei<- 
son,  for  a  TslnableeoBsldenttion,  without  notice  of  the  agteemenl^ 
and  befone  the  filkif  of  afafll  by  the  plalntifi;  for  a  specific  perfonft- 
anoe  of  it :  HM^  thataqiecifio  perfonnaiioe  coold  not  be  decreed ; 
and  tiiat  the  plaintiff  most  seek  his  remedy  at  law,  for  a  compensatian 
in  damages,  for  the  breach  of  the  agreement 

THE  bill  stated  that  the  defeodaDt,  being  seiwd  of  a  lot  of  April  l4ih. 
land  and  mill  teat,  the  plaintiff,  io  January^  1815,  entered 
ifitp  articles  of  agreemeot  with  him  for  the  purchase  there- 
of; and  the  defendant,  in  consideration  of  five  hundred 
dollars,  covenanted  to  convey  in  fee,  to  the  plaintiff,  on 
the  Is^of  JKoy,  1816,  the  lot  of  land,  &c.  (describing  it  by 
metes  and  bounds)  to  cut  a  canal,  tec,  and  make  a  road,  &c. 
The  canal  to  conduct  the  water  from  the  river  to  the  mill 
was  to  be  completed  by  the  Ist  otAugtut^  1815.  That  the 
plainUff,  on  his  part,  agreed  to  pay  the  defendant  the  five  hun^ 
dred  dollars,  as  follows :  fifty  doHars  at  the  date  of  the 
agreement,  two  hundred  doHars  on  the  the  1st  of  Jlfoy,  1815, 
and  two  hundred  and  fifty  dollars  on  the  1st  of  Maif^  1816, 
with  inlerest ;  and  the  parties  bound  themselves  to  each 
other,  for  the  due  performance  of  the  agreement,  in  one 
.thousand  dollars,  kc.  The  bill  further  stated,  that  the 
plaintiff  paid  the  two  first  instalments,  which  were  endors- 
ed on  the  agreement.  That  the  defendant,  between  the  1st 
and  10th  of  Jifay,  1816,  verbally  agreed  to  extend  the  time 
of  payment  of  the  last  instalment ;  and  the  plaintiff  under- 
stood that  it  was  to  be  delayed,  until  the  canal  was  com* 
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-  188L  pleted,  which  was  essential  to  his  enjoyment  of  the  mill  seat ; 
but  which  was  not  commenced,  until  the  summer  of  1817, 
and  was  completed  in  Stptembert  of  that  year*  That  on  the 
11th  of  September f  a  few  days  before  the  completion  of  the 
canal,  the  plaintiflf  tendered  to  the  defendant  the  250  dollars,, 
with  interest,  being  the  balance  due  on  the  agreement,  and 
demanded  a  deed;  but  the  defendant  refused  to  give  a 
deed  or  to  pay  the  plaintiflf  the  damages  he  had  sustained, 
or  to  refund  the^money  he  had  received  of  the  plaintiff.  The 
jABintiff prayed  for  a  specific  performance  of  the  agreement, 
on  the  part  of  the  defendant,  by  the  delivery  of  a  deed  and 
possession,  and  for  general  relief,  &c. 

The  defendant,  in  his  answer,  denied  that  he  ever  agreed 
to  extend  the  time  of  payment  of  the  third  instalment.  He 
stated,  that  when  the  plaintiff  made  the  tender,  in  September , 
1817,  be  informed  hiro,  that  he  considered  the  contract  as 
vacated  by  the  non-payment,  and  had  sold  the  land  to  other 
persons.  That  the  plaintiff,  at  various  times,  subsequent  to 
the  1st  of  Jtfoy,  1816,  applied  to  the  defendant,  to  refund 
the  money  be  had  paid,  alleging  that  the  agreement*  was  at 
an  end  \  but  the  defendant  refused  to  refund  it,  on  account 
of  the  disappointment,  trouble,  and  expense  he  had  incurred, 
by  reason  of  the  non-payment  of  the  money,  according  to 
the  contract.  That  considering  the  agreement  at  an  end, 
the  defendant,  on  the  6th  of  Jlfoy,  1817,  conveyed  the  land, 
in  fee,  to  £.  Johnson^  for  a  valuable  consideration,  and  with- 
out notice  of  the  agreement.  The  defendant  submitted,  that 
the  remedy  of  the  plaintiff,  if  any,  was  at  law,  and  prayed 
the  benefit  of  this  objection,  as  if  he  had  demurred. 

Jones  and  Baldwin^  for  the  plaintiff. 

P.  S.  Parker^  contra. 

The  Chancellor.    This  is  a  bill  for  the  specific  per- 
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formance  of  a  conbracty  for  Uie  conveyance  of  land.    The       1831. 
defendant  sets  up  matter  of  excuse  in  bis  answer,  and  states 


Kbhpskau 


Storc, 


that  he  had,  on  the  6th  o(May^  1817,  which  was  long  after  ^  v 
the  time  he  bad  agreed  to  convey  to  the  plaintiff,  and  some 
time  before  the  filing  of  the  bill,  conveyed  the  land  in  ques- 
tion to  a  third  person,  for  a  valuable  consideration,  and  with* 
out  notice  to  such  grantee  of  the  agreement.  It  is  to  be  in- 
ferred  from  the  facU  in  proof,  and  particularly  from  the  tes- 
timony of  ElUha  Johntoiti  that  the  plaintiff  was  informed  of 
the  fact  of  this  conveyance  a  considerable  time  previous  to 
the  commencement  of  the  suit,  and  though  the  plaintiff  may 
have  a  just  and  valid  claim  to  compensation,  in  damages^ 
for  breach  of  the  agreement,  yet  the  question  is,  whether 
this  Court  ought  to  sustain  the  bill,  under  the  drcumstances 
of  the  case,  for  the  purpose  of  having  these  damages  assess- 
ed and  awarded.  The  defendant  insists,  in  his  answer,  that 
the  plaintiff's  remedy,  if  any,  b  at  law. 

The  jurisdiction  of  the  Court,  on  this  point,  was  discussed 
in  the  case  of  Hatch  v.  Co66,  (4  Johns.  Ch.  Rip.  559.)  and 
it  was  considered,  that  the  Court  ought  pot,  eicept  in  very 
special  cases,  to  sustain  a  bill  merely  for  the  assessment  of 
damages.  The  more  1  have  reflected  on  the  subject,  the 
more  strongly  do  I  incline  to  that  opinion.  Lord  Eldan  in- 
timated, in  Toddy.  Gee,  (17  Fig^ey,  273.)  that  the  whole 
course  of  previous  authority  was  against  the  decision  of  Lord 
Kaytm^  in  Dtnion  v.  Stewart;  (1  Cox,  258.)  and  in  that 
case.  Lord  Eldan  said,  the  defendant  had  disabled  himself, 
pendente  lite,  from  performing  the  agreement ;  and  that  fact 
materially  distinguishes  that  case  from  this.  When  the  de- 
fendant had  disabled  himself  before  the  filing  the  bill,  and 
the  plaintiff  ineo  of  that  fact  before  he  commenced  his  suit, 
(and  I  consider  such  knowledge  a  material  circumstance  in 
the  case,)  it  is  then  reduced  to  the  case  of  a  bill  filed  for  the 
sole  purpose  of  assessing  damages  for  a  breach  of  contract 
which  is  a  matter  strictiy  of  legal,  and  not  of  equitable  jn- 
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fMictiM.  The  ranedy  is  elear  tod  ficrfeet  at  ki#,  by  mn 
aettoo  npoa  the  eoTenatit ;  and  if  this  Court  i«  to  tafltain  f«ek 
a  Mil,  I  do  not  tee  why  it  might  hot  equally  tattaia  one  hi 
erery  other  case  sonndtng  in  damages,  and  eogniaaUe  at 
hiw. 

This  Court  is  not  the  ordinary  and  appropriate  tribonal 
fer  snch  actions. 

Bai  disanssed  witkoat  oostSr 


Schuyler  and  others  against  Hotle  and  his  wife. 

tf  a  husband  appoints  an  attorney  to  recover  a  debt,  legacy,  ftc.,  dne  to 
Us  wift,  and  the  attotney  receiyes  the  money;  or  if  tii^  fatMbaad 
mortgages  his  wife^  intefest^  cr  assiens  it  absolataly,  far  avaluabia 
oonsaderataoD,  or  if  he  recorera  it  by  a  suit  at  law,  inbtsown  Biine» 
or  releases  the  debt,  the  right  of  Aurrirorship  in  the  wife»  in  these 
casesi  ceases. 

In  a  suit  by  the  husband  for  the  wife%  legacy  or  distributive  share,  the 
wife  must  be  made  a  party. 

Where  the  husbnd  and  wtfs,  and  otbeia,  bein  of  F.  deceased,  fatartate 
in  Engkmdy  made  a  joint  power  of  attorney  to  K,  authoriang  him 
to  take  out  letters  of  administration  there  on  the  estate  of  F.,  to  od- 
lect  the  property,  &c.,  ftnd  pay  over  to  the  parties  their  distributive 
ihares,  respectively,  be. ;  and  after  V.  had  taken  out  admhustration, 
ahd  obttiaed  possession  of  the  property,  but  before  he  had  paid  over 
the  eatiseslmh the basbaiBii  died:  £bM,  that  tiie  wife  was  entitle^ 
in  her  own  right,  as  survivor,  te  that  portion  of  her  distributive  share, 
which  had  nQt  been  actually  paid  over  to  her  husband. 

4pra27tt.         "tHE  bill  stated,  that  Henry  Ten  Eyck  Schuyler  died 
seized  of  a  large  reat  and  personal  estate,  intestate^  on  the 
%5fh  of  September^  181^,  leaving  Sally  S.  a  widozo^  mother 
of  the  plaintiffsf  and  the  plaintifis,  and  J.  B.  S.  his  only 
^  children ;  and  that  /.  fi.  5.  died  an  infant,  on  the  lOth  of 

January  J  1817.    That  on  the  death  of  the  intestate,  the 
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%idMr,  M  Mtortl  gitardiu  to  the  pWofiffiK  took  poneniotk  ] 8SI. 
«f  tbe  red  estate,  andfrain  tbe  death  of  the  wtettale,  SDtil 
htr  roarriAge  with  the  defeodaot,  Hemy  H^U^  receifed  *^Vr 
Ae  reaU  and  profits.  That  she  possessed  heiaalf  of  the 
personal  estate,  and  sold  a  large  part  thereof.  That  sioce 
h»f  marriage  with  A  on  tbe  30th  of  Jomiary^  1817,  the 
defeodant  H.,  her  husband,  had  received  tbe  rents  and 
profits  of  the  real  estate,  and  possessed  hiauelf  of  the  per- 
sonal estate,  which  remained  in  her  hands,  to  the  amount 
of  50,000  dollars.  That  the  defendants  had  possessed 
themselves  of  ail  tbe  deeds  and  muniments  of  tbe  estate, 
and  had  refused  to  account,  &c«  Prayer,  that  the  de- 
fendants be  decreed  to  account  with  tbe  plaintifis,  touching 
the  real  and  personal  estate  of  the  intestate,  and  for  gene- 
ral  relief,  &c. 

Tbe  material  facts  appearing  in  tbe  answer^  and  from 
Ae  proof  $  taken  before  the  matter,  in  regard  to  the  ques- 
tion argued  and  decided,  are,  that  Mrs.  S.,  widow  of  the 
intestate,  now  Mrs.  Hoylt,  was  one  of  the  heirs  at  law  of 
Gerrt/  FUker,  who  died  intestate,  in  Englandj  prior  to 
June,  1811,  leaving  a  large  personal  estate,  of  which  she, 
as  one  of  the  heirs  and  neit  of  kin,  was  entitled  to  onf^ 
tntlflhs  as  her  distributive  share.  She  succeeded  to  that 
share  while  she  was  the  wife  of  H.  T.  E.  Schttyler ,-  and 
on  the  l^tb  of  Jwie^  1811,  tbe  legal  representatives  oi 
Gtrrit  F.  entered  into  an  agreement,  bj  deed,  with  JV*. 
/•  FtsfcAer,  to  which  instrument  S*  was  a  party,  and  which 
aUo  purported  to  be  made  by  his  wife,  as  a  party,  but 
was  not,  in  fact,  executed  by  her.  This  agreement 
recited  that  a  letter  of  attorney  had  been  executed  by  the 
said  parties  to  that  deed,  (being  tbe  legal  representatives 
of  G.  F.)  and,  of  course,  by  **  Henry  Ten  Eyek  Schw/ler 
•nd  S.,  his  wife,''  to  A".  J.  V.,  authorizing  him  to  proceed 
to  London,  and  there  sue  out  letters  of  administration, 
and  collect  the  property  of  G.  F.  deceased,  and  pay  his 
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1831.  .  debts;  and  after  deducting  reasonable  expenses,  and  a 
reasonable  sum  stipulated  for  his  own  compensation,  to 
pay  over  **  to  the  said  parties  of  the  second  part  respec- 
tively," which,  of  course,  included  S.  and  his  wife,  their  re- 
spective distributive  shares.  The  agreement  then  provided 
that  JVl  J.  V*  should  proceed  forthwith  to  Englandj  and 
there,  in  the  mode  he  should  deem  best,  should  execute 
the  power ;  and  after  paying  the  debts,  and  deducting  ex- 
penses, and  a  reasonable  sum  to  cover  allowances  for  his 
services,  to  remit  the  residue  of  the  property  of  G.  F.,  the 
intestate,  to  Thomas  Eddy  ofJ/ewYork^  to  be  by  him  de- 
posited in  the  Bank  ofNtw^York^  in  the  name  oi  K.J.  FI, 
and  to  be  by  him  distributed  as  before  mentioned.  The 
rest  of  the  agreement  related  to  the  compensation  to  be 
allowed  to  JV.  J.  V. 

Under  this  authority,  N.  /•  V.  went  to  England,  where 
he  arrived  in  dtigust,  1811,  and  took  out  letters  of  admi- 
nislratioq  on  the  estate  of  G.  P.,  in  England;  aiid  on  the  1 2th 
oi  October,  1811,  he  took  out  letters  of  administration  on 
the  intestate's  estate  in  Ireland,  and  collected  and  converted 
most  of  the  assets  into  American  stocks  and  British  goods, 
within  one  year  after  be  arrived  in  England,  He  remitted 
the  stocks  to  Barent  BUecker  of  Albany,  and  the  goods  to 
Peter  Remsen  oi New-York,  who  sold  the  goods,  and  paid 
the  proceeds  to  A*.  J.  V.,  with  whom,  in  character  of  ad- 
ministrator, P.  R.  accounted,  and  to  whom,  as  his  princi- 
pal, be  paid  the  proceeds. — H.  T.  E.  Schuyler  died  the 
25tb  of  September,  1812,  subsequent  to  which  time,  P.  A. 
paid  the  proceeds  of  the  goods,  amounting  to  400,000  dol- 
lars to  A*.  J.  v.,  who,  afterwards,  paid  the  amount  over  to 
B.  Bleecker,  to  be  distributed  among  the.  heirs  of  O.  F* 
The  stocks  remitted  by  Ji.  J.  V.  to  Bleecker,  came  into 
his  hands  before  the  death  of  S,  The  amount  received  by 
B.  prior  to  the  death  of  5.,  was  123,078  dollars  and  fifty* 
eight  cents,  and  the  amount  received  by  him  after  the 
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death  of  &,  was  aboot  400,000  dollars.    The  amount  of      1821* 
the  distributive  share  of  Mrs,  &,  was  48^342  dollars  and      v^'v"*^ 
98    cents,    including    1950    dollars,    being    the    value  v. 

ofcertain  lands  belonging  to  the  estate,  not  sold  before 
the  death  of  S.  Of  this  distributive  share  B.  paid  to  S« 
in  his  life  time,  11,815  dollars  and  29  cents,  and  the  resi- 
due to  bis  widow,  (now  Mrs.  H.)  after  his  death.  So  that 
S.  received,  during  his  life,  above  1500  dollars  more  than 
bis  wife^s  distributive  share  of  that  portion  of  the  estate  of 
O.  F.J  which  came  to  the  hands  of  B.  in  the  life  time  of  S. 
Id  the  receipt  of  the  moneys,  and  in  the  transaction  of  the 
hnsiness,  B.  acted  under  letters  of  attorney,  dated  January 
6, 1812,  from  the  legal  representatives  of  6.  F.,  and  which 
iras  executed  by  S.  **  in  behalf  of  his  wife,  Sarah  TenJigck 
Schtn/ter."  This  power  authorised  B.,  as  their  attorney,  to 
demand,  sue  for,  collect,  and  receive  all  debts  and  moneys 
due  6.  F.  at  the  time  of  his  death,  and  to  take  security  in 
their  names,  if  requisite,  to  liquidate  debts  and  demands,  and 
to  pay  debts  due  from  the  estate  of  O.  J!,  or  from  them  as 
heirs,  and  to  sue  out  letters  of  administration  on  the  estate 
of  O.  jP.,  if  necessary,  and  to  sell  at  auction  such  parts  of 
the  estate  as  he  should  deem  best,  and,  after  deducting  ex- 
penses and  allowances,  to  distribtfte  the  estate,  as  follows, 
^  amongst  us,  our  heirs,  executors,  administrators,  or  as- 
signs, according  to  our  respective  rights  in,  and  to  the  real 
and  personal  estate  of,  G,  F." 

Bud,  for  the  plaintiffs,  contended,  1 .  That  upon  the  death  of 
Gerril  Pishiry  the  distributive  share  of  the  wife  of  ft  T.E. 
Schtn/hr,  in  his  estate,  became  absolutely  vested  in  her  hus- 
band. Such  distributive  share  becomes  vested  from  the  time 
of  the  death  of  the  intestate;  (except  in  the  case  of  a  posthu- 
mous child ;)  so  that  if  the  person  entitled  to  it,  die  within  a 
j^ear  after  the  intestate,  and  before  the  estate  is  actually  di- 
vided, the  share  goes  to  the  next  of  kin  of  the  deceased. 
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latl.       {TolUg^M  Lmm  of  Extcuiar$^  S86.    1  ilfaildL  Ch.  517.    S 
fine.  Mr»  75.  iU.  EMecmtan,  he.  1.)    Id  Brotane  v.  Shore 
and  wife,  (1  Skomr,  26.)  /•  S.  died  tDteitate,  and  A.  and  A. 
wbo  were  Us  next  of  kin,  died  within  a  jpear  after,  and  b»- 
'  fiire  dittribmioa  e#  the  iotestale's  estate :  Holt,  Ch.  J.,  and 
^  rest  of  the  Court,  hdd,  that  £.  had  a  vested  inlerest, 
which  went  to  his  execuiors.    In  Cory  v.  Tojflor^  (2  Ftrt^ 
aOSL)  «i.  married  EL,  the  daughter  of  J.  5.,  who  died  iate^ 
late.    B.  died  before  the  distribation  of  her  fathtf *s  estate. 
«tf.  also  died  before  distribation  or  administratioB.    The 
plamtiff  was  administrator  to  A*,  the  husband,  and  the  de- 
ftndant  was  the  administrator  of  JS«f  the  wife ;  and  the  qvea- 
tion,  was,  which  of  tbem  had  the  right  to  the  share  of  J.  S.^s 
estate,  remaimng  undistriboted.    It  was  adnritled,  oo  all 
hands,  that  the  share  to  which  B.  was  entitled,  was  a  vested 
interest,  before  any  dtstribatioo  was  asade ;  bnt  the  doabt 
was,  whether  it  was  so  vested,  as  a  Ugacy  aseented  to^  that 
it  would  vest  in  the  husbaiid,  without  his  taking  administrar 
tion  to  his  wife.    The  question  does  not  appear  to  have  been 
decided  in  that  caser;  but  the  doubt  raised  was  not  well 
founded.  Comyns  (3  Canyn*s  Dig*  tit^  Baron  and  Feme,  £• 
3.  9  RolL  134.)  says,,  ''  If  a  legacy  be  given  to  a/sjite  co- 
ver/, to  be  paid  in  twelve  momhs  after  the  testator's  deatbi 
and  the  wife  dies  within  the  twelve  months,  the  interest  goes 
to  the  husband,  for  it  was  vested  in  him,  and  he  might  re- 
lease it  within  the  twelve  months."    {Robertson  v.  Thy/or,  2 
Bro.  Ch.  C.  689.     2  P.  Wms.  49.  n.  d.     Grice  v.  Grice^ 
Edmards  v.  iVefaiait,  2  P.  Wm*  441.)    The  doubt  m  Cory 
v.  Taylor^  seems  to  have  arisen  from  the  circumstance,  that 
the  husband  had  not  administered  on  the  wife's  estate.    But 
it  is  now  well  settled,  that  this  circumstance  is  of  no  moment ; 
jbr  the  wife's  choses-M  action  go  lo  the  representatives  of 
the  husband,  although  he  has  not  administered  on  her  estate^ 
and  not  to  the  wife's  next  of  kin.    {Whitakery.  Whitaktr^ 
%  Johns.  Rep.  112.) 
It  follows,  then,  that  a  distributive  share  is  a  vested  inte- 
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rest  from  the  time  of  the  intestate's  death ;  aod  it  must  ve$t  1821. 
io  the  hiuband^  not  in  the  wife;  for  a  married  woman  can- 
not, doring  coverture,  acquire  any  property,  unless  given 
specially  to  her  separaU  use^  and  throogh  the  medium  of 
trustees*  All  her  acquisitions  of  personal  property,  during 
coverture,  belong  to  her  husband.  For  this  reason,  »nd!ebt- 
tatus  assumpsit  for  work  done  by  the  wife,  will  not  lie  by 
the  husband  and  wife,  but  the  husband  must  sue  alone.  (3 
Cong's  Dig.  tit.  Baron  and  Feme,  fV.  1  Salk.  1 14.  1  Chit- 
ijf^s  PI.  19.)  A  note  given  to  the  wife,  during  covertnre,  is 
part  of  the  husband's  assets.  {Hodges  y.  Beverly jBunb.  Rep. 
188.)  So,  if  a  bond  is  given  to  the  wife,  the  husband  must 
sue  alone  for  it.  (2  Atk.  208.  2  Mod.  217.  4  Term  Rep. 
616.  3  Lev.  403.)  Where  a  legacy  was  given  to  9l  ferns 
covert^  who  lived  separate  from  her  husband,  and  the  execu- 
tor paid  it  to  the  wife,  and  took  her  receipt,  yet  on  a  bill 
brought  by  the  husband,  the  executor  was  decreed  to  pay  it 
over  again,  with  interest.  (1  Bac.  Abr*  tit.  Baron  and  Feme, 
D.    1  Vem.  261.) 

The  cases  which  seem  to  support  a  contrary  doctrine,  or 
to  recognize  the  right  of  survivorship  in  the  wife,  as  to  her 
choses  in  action^  are  those  in  which  the  wife  wits  entitled  to 
them  before  marriage,  and  they  hadnotvested  in  the  husband; 
or  where  the  husband  bad  elected  to  sanction  the  wife's  right 
of  survivorship,  by  joining  with  her  in  an  action,  &c. ;  or 
where  bonds,  notes,  Sic.  have  been  taken  to  the  husband  and 
wife  jointly,  and  the  husband  has  done  no  act  to  alter  the 
property,  and  thus  impliedly  assented  to  her  right  of  sur- 
vivorship. {Comyn^s  Dig.  tit.  Baron  and  Feme^  F.  \.  F.  2. 
1  Vem.  396.  1  Fonbl.  Equ.  B.  U  ch.  4.  s.  24.  n.  (y.) 
Both  Comyn  and  Bacon,  as  well  as  others,  make  the  distinc- 
tion between  property,  or  choses  in  action,  to  which  the  wife 
was  eotided  btfore  marriage,  and  such  as  accrue  to  her,  du- 
ring covertu^re ;  and  they  all  agree  that  the  ^band  has  an 
absolute  property  in  all  the  acquisitions  of  the  wife,  during 

covertnre,  whether  by  gift,  devise,  or  by  her  labottr-tCtMnyn'^ 
Vol.  y.  26  • 
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1821 .       Dv*  ^^^  ^nd  Ftme^  £.  3^  Bact,  Ahr.  Banm  and  Feme,  D, 
C.  S.    2  Roil  134.     Comyti^B  Rep.  725.) 

This  doctrioe  ii  alto  fully  recognited  by  Jsdge  Reeves^ 
in  his  work  on  «<  Ddmesiie  Rehtions^^^  p.  60.  63.  He 
says,  *<  persoDal  property  aeqair^d  afttr  marriage^  by  her 
means,  belongs  absolutely  to  tbe  husband ;  to  that  if  a  lcg«H 
cy  should  be  given  to  the  wife,  during  coverture,  and  the 
husband  should  die  before  it  is  paid,  or  due,  it  would  not 
belong  to  the  wife,  but  to  the  hnsband^s  executor."  He  as- 
serts tbe  same  thing  in  regard  to  tbe  wife's  distributive  share; 
and  mier  says,  that  a  distributive  share  is  just  like  a  resi- 
duary  legacy. 

3»  But  if  it  was  necessary  that  S.  should  have  altered  the 
property  in  order  to  vest  the  title  in  him,  enough  has  been 
done  by  him  for  that  purpose.  Be^  Jagrther  with  di6  others, 
executed  a  power  to  V.  to  collect  the  property,  by  virtue  of 
whfch  V.  took  out  administration  in  England^  and  collec- 
ted all  tbe  property,  brfore  the  death  of  S.  So  that  BUtcktr 
was  the  attorney  in  fact  of  S.  and  die  others  in  thii^  country, 
and  acted  under  tbe  power.  Nbw,  it  is  well  settled,  that 
if  a  husband  gives  a  power  of  attorney  to  recover  his 
wife's  debt,  legacy,  or  other  chose  m  uctim,  and  the  attor- 
ney does  receive  it,  although  it  does  not  actually  come  to 
(be  bands  of  the  husband,  yet  it  is,  absolutely  and  indefea- 
sibly*  his  property.  (1  Bac.  Mr.  480.  tii.  Baron  and  Feme, 
C.  a  Roll.  Mr.  S42.  Moore,  452.  Golds.  160.  Reeves' 
Dam.  Relat.  4.  ConynU.  Dig.  tit.  Baron  and  Feme  E.  3. 
A  voluntary  assignment  by  the  husband  of  his  wife's  dis- 
tributive share,  makes  it  the  property  of  the  husband,  though 
the  assignment,  as  between  him  and  the  assignee,  is  void. 
(IP.  Wms.  360.)  So.  an  order  of  the  Court  of  Chancery  to 
pay  tbe  wife's  legacy  to  the  husband,  vesu  it  in  the  hus- 
band, though  he  dies  before  payment,  and  defeats  tbe 
wife's  right  of  survivorship.  (3  J?ro.  C.  C.  362.)  So,  a 
judgment  recovered  at  law,  by  the  husband,  has  the  same 
efectj  (1  F&nbl.  Equ.  B.  1  ch.  4  sec.  24.)  though  it  i» 
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odierwise,  if  the  inwlNUid  is  joined.  The  principle  oo  which 
these  cases  are  fiMinded  is,  that  where  the  husband  has  done 
any  act  in  relatioa  to  bis  wife's  cAosee  m  ocHoHj  manifrst- 
iog  his  intention  to  appropriate  them  to  himself,  the  law 
deems  it  such  a  reduction  into  his  possession,  as  vesu  him 
with  the  property. 

/*  Pame,  contra,  contended,  U  That  the  husband  has 
only  a  qualified  interest  in  his  wife^s  choses  in  actum  i  and 
unless  he  reduces  them  into  possession,  by  action,  or  other- 
wise, during  hir  life,  they  belong  to  the  wife,  in  case  she 
survives  him.  {TolUrU  L.  of  Ex.  210.  B.  2.  ch,  5.  #• 
2.  3  Feaey,  469.  Co.  Liit.  351.  h.  9  Vuty,  87.)  It  b 
true,  that  if  the  husband  survives  the  wife,  he  alone  is  enti- 
tled to  her  personal  property,  or  cho$tt  m  action.  (6  Jokng^ 
Rep.  112.     1  JV.  R.  L.  314.  s.  17.    Co.  JJtt.  351 .  b.) 

2.  What  acts,  then,  were  done  by  S.  in  his  life  time,  to 
reduce  the  distributive  share  of  his  wife  in  the  estate  of  G. 
jP.  to  bis  possession  ?  The  power  of  attorney  to  F.  was  in 
the  name  of  S  andhii  zotfej  and  the  other  persons;  and  K 
was  to  pay  over  her  riiare,  after  deducting  charges,  be.  to 
&  and  hi$  wife.  This  was  the  only  authority  under  which 
F.  acted.  Though  the  agreement  was  not,  in  feet,  executed 
by  the  wife  of  S.,  yet  she  was  made  a  party,  and  it  reciiei 
the  power  of  attorney,  and  that.lhe  said  parties  executed 
the  power,  it  most  be  taken,  as  fact,  therefore,  that  S.  and 
Air  wffe  exiecated  the  power,  and  V.  was  to  pay  over  her  dis« 
tributive  share  to  herself  and  husband  jointly. 

Admitting,  then,  the  rule  of  kw  to  be,^(To//er,  921 ,  232.) 
that  if  the  husband  gives  a  letter  of  attorney,  to  receive  a 
debt  or  legacy  due  to  bis  wife,  and  the  attorney  receives  If, 
but  the  husband  dies  before  it  it  is  paid  over  to  him,  it  will' 
go  to  his  executors,  it  does  not  fellow,  that  it  will  be  con- 
sidered as  reduced  to  the  possession  of  the  husband,  where 
the  power,  as  in  this  case,  is  given  by  tlie  husband  and  wife* 
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188K  joiDtly,  and  the  niiomty  is  to  pay  over  the  money  to  them 
joiotly.  The  husband  may  sue  alpne  ibr  the  debt  or  legacy 
due  to  his  wife;  but  if  he  joins  the  wife,  and  recovers  jndg- 
menty  it  will  survive  to  her.  ( 1  Fonbl.  Equ.  314*  n.  TolUt^s 
L.  E.  220.  4  Hen.  ^  Munf.  Virg.  Rep.  462.)  The  reason 
of  the  distinction  is,  that  by  bringing  the  action  in  his  own 
name,  he  signifies  his  disagreement  to  the  wife's  interest,  and 
bis  intent  that  it  shall  not  survive  to  her  ;  but  where  the  ac- 
tion and  recovery  is  in  their  joint  names,  it  shows  that  his 
intention  is  not  to  alter  the  property.  {H^ildman  v.  WUdmany 
9  Vesey^  176.)  In  Bakery.  HaU^  12  Fm^, 496.) where 
the  husband  entered  into  possession  of  the  real  and  personal 
estate  of  the  testator,  as  executor  and  trustee  under  the  will, 
and  disposed  of  part,  the  Master  of  the  Rolls  held*  that  the 
husband  must  be  deemed  to  have  taken  possession  as  execu- 
tor and  trustee  only,  and  that,  therefore,  his  wife's  share  of 
the  residue  of  the  testator's  estate,  could  not  be  considered 
as  so  reduced  to  the  possession  of  the  husband  as  to  prevent 
its  surviving  to  the  wife,  upon  his  decease ;  and,  of  course 
going,  upon  ber  death,  to  her  personal  representatives.  So,  ^ 
in  the  case  of  fVall  v.  Tomlinsois  (16  Vesry^  413.)  the  Mas- 
ter of  the  Rolls  held,  that  stock  belonging  to  the  wife 
was  not  reduced  to  the  possession  of  the  hust^nd  by  a  trans* 
fer  to  him  merely  as  trustee ;  for  the  transfer  was  made 
diverso  intvUu.  If,  then,  the  principles  deduced  from 
tliese  authorities  be  correct,  it  might  be  safely  admits 
ted,  that  V.  had,  by  virtue  of  the  power .  from  fi^  and 
his  wife^  and  the  others,  obtained  full  possession  of  all  the 
property,  in  the  life^time  of  S.  But  the  fact  is,  that. the  es« 
tate  of  G.  F.,  which  consisted  principally  in  Bank  of  £ng- 
land  and  Brituh  government  stocks,  was  not  transferred  to 
him,  as  the  agent  or  attorney  of  the  legal  representatives  of 
the  intestate,  but  in  his  character  of  administrator*  Re  could 
not  have  obtained  the  property  except  as  administrator. 
Having  duly  obtained  letters  of  administration  on  the  estate, 
according  to  the  laws  of  that  country,  his  character  as  agent 
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^  attorney  ce&Bed,  of  became  merged  in  that  of  adrainis-  1821* 
Itator.  If  the  property  had  been  transferred  to  S.  himself,  as 
administraior  of  the  estate  of  6.  F.  the  possessioDi  accord- 
ing to  the  cases  which  have  been  cited,  woold  not  have  been  . 
snch  as  to  prevent,  in  case  of  his  death,  his  wife's  claim  as 
survivor.  «4  fortiori^  then  the  possession  of  F.  as  administra* 
tor,  woold  not  be  sufficient  to  produce  that  effect.  The 
claim  or  interest  of  S.  was  only  under  the  statute  of  distri* 
botion,  or  a  mere  cko$e  in  action.  (3  ^cBey^  469.)  Again ; 
&  conkl  not,  at  the  time  of  his  death,  have  enforced  that 
daim,  either  at  law,  or  in  equity.  F.  arrived  in  England^  in 
August^  181 1 ;  the  date  of  the  letters  of  administration  grant- 
ed to  him  in  England^  does  not  appear*  Those  in  Ireland 
were  dated  October  12,  1812.  S.  died,  September  26th, 
1812.  A  year,  therefore,  bad  not  elapsed  at  the  death  of  S.  ; 
and  by  the  statute  of  22  and  23  Charles  I.  c.  10.  no  dis- 
tribution of  an  intestate's  estate  can  be  made,  until  after  the 
expiration  of  one  year  from  the  time  of  granting  administra- 
tion ;  and  the  administrator  is  allowed  a  year  to  render  his 
account,  and  close  the  estate.  {Toller^  97.) 

Bot  admitting  that  S.  could  have  enforced  his  claim  for  his 
wife's  share,  it  mlist  have  been  in  a  Court  of  Equity,  not 
in  a  Court  of  Law;  (5  Term.  Rep.  692.  5  Vesey,  516. 
Toller*^  Law  of  Ex,  479.  489.)  and  she  must  have  been 
jmned  in  the  snit.  (1  Madd.  Ch.  384.  1  FonbL  Equ.  318. 
3  Vesey,  469.  5  Vesey,  516.)  And  if  he  died  pending  the 
suit,  the  right  would  survive  to  her  ;  or  if  there  had  been 
a  decree,  she  woold  have  had  the  Wnefit  of  it.  (I  CA.  Cas, 
27.  4  Hen.  Sf  Mmf.  Virg.  Rep.  452.) 

Th£  Chamcbllor.  The  question  submitted  in  tliis  case 
is,  how  far,  and  to  what  extent,  Henry  T.  E.  Schuyler^  de- 
ceased, bad  reduced  to  possession  the  distributive  share  be- 
longing to  his. wife,  of  the  estate  of  Gwrii  Fisher y  deceased, 
so  as  to  be  enabled  to  transmit  the  same,  as  part  of  his  per- 
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1821.       sonal  estate,  to  the  plaimiffs,  his  cbUdreo,  and  prevent  it 
from  surviviog  to  bis  wife  ? 
After  stating  the  facts  of  the  case,  bis  Honour  proceeded  4 
^      The  only  point  in  the  case,  arismg  from  these  facts,  is, 
whether  the  distributive  share  of  the  400,000  dollars,  belong- 
ing to  Mrs.  Scktyter^  and  which  came  from  Jf.  J.  F.,  the 
administrator,  to  BUecker^  after  the  death  of  5.,  did,  or  did 
not  survive  to  the  wife,  as  not  having  been  reduced  to  pos- 
session by  the  husband,  in  his  lifetime.    1  am  relieved  fram 
the  necessity  of  examining  into  the  effect  of  the  receipts  bj 
B*,  prior  to  the  husband's  death,  because  his  wife's  share, 
and  mdre  than  his  wife^s  share  of  those  receipts,  were  paid 
over  to  the  husband.    After  looking  into  the  authorities 
which  have  been  referred  to  by  the  counsel,  and  upon  a  con- 
sideration of  the  doctrine  of  the  cases,  there  remains  no  doubt 
in  my  mhid,  that  the  wife  was  entitled,  as  survivor,  to  all  that 
portion  of  her  distributive  share  which  was  not  paid  over  to 
Bieecker^  but  remained  in  the  hands  of  the  administrator  of 
F.  at  the  time  of  her  husband's  death.    There  is  not  even 
colour  for  tlie  pretension  on  the  part  of  the  plaintiffs,  that  the 
assets  of  F,,  the  intestate,  which  were  in  the  hands  of  his  ad- 
ministrator on  the  death  of  S.,  were  to  be  considered  as  no 
longer  things  in  action,  and  held  by  him,  as  administrator, 
but  as  actually  reduced  to  the  husband's  possession,  so  as 
to  cut  off  the  right  of  survivorship  in  the  wife. 

As  I  do  not  know  that  this  question  has  ever  been  discuss- 
ed in  this  Court,  it  will  be  satisfactory  to  review  some  of 
the  leading  cases. 

We  have  no  concern,  at  present,  with  the  doctrine  that  es- 
tablishes the  husband's  right  to  bis  wife^s  choses  in  dction^ 
in  case  he  survives  her.  It  appear^  to  be  settled,  that  be  is, 
in  that  event,  entitled  to  them,  whether  they  were  or  were 
not  reduced  to  possession  by  him,  in  her  lifetime.  Her  whole 
personal  estate  in  action,  as  well  as  in  possession,  vests  in 
the  husband  upon  her  death,  for  his  right  to  administer  oo 
her  personal  estate  includes  a  right  to  her  choses  in  action. 
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They  vest  in  him  by  the  statote  of  dtstributioDi,  a«  her  next       1 8S1 . 
of  kin.    {Squib  v.  Wyn,  1  P.  Wms.  37R    Cart  v.  Reet^ci-     ^^^ 
ted,  i6.  381.  EUiot  v.  Collier j  3  wf<l:.  526.  Humphrey  v.      ^  t^ 
BttKer,  1  wJ<ik.  468.  Ca.  Lt«.  361.  a.  note  304.  »%i/ajfc«r  v.  ^ 
Whitaktr,  6  Jo^.  Aep.  103.) 

Nor  have  we  any  concern,  at  present,  with  the  doctrine, 
that  if  the  husband  and  wife  givie  a  letter  of  attorney  to  a 
third  person,  to  receive  a  legacy  due  to  the  wife,  as  was  the 
ease  in  HmiUy  v.  Oriffil/h  {Gouldsb.  Rep.  159.  Moorij  452. 
8.  C.)  or  if  he  alone  gives  a  letter  of  attorney,  according  to 
the  dicta  of  the  judges  in  that  case,  a  receipt  by  the  attor- 
ney changes  the  property  of  the  legacy,  and  transfers  it  to 
the  possession  of  the  husband.    That  doctrine  does  not  ap« 
ply,  becanse  the  attorney,  in  the  present  case,  did  not  re* 
cove  the  property  for  which  the  defendants  are  sought  to  be 
acconn table,  until  after  the  husband's  death.    The  present 
inquiry  then  is,  whether  there  was  any  such  interference,  or 
change  of  the  wife^s  property,  by  the  husband,  before  his 
death,  though  it  did  not  come  actually  into  bis  possession,  or 
into  that  df  his  attorney,  as  to  take  ^way  the  right  of  survi^ 
vt>rship  in  the  wife  f  And  for  the  more  full  illustration  of  the 
point,  we  will  see  what  acts  the' husband  may  do,  to  affect 
the  wife's  property,  without  reducing  it  to  actual  possession. 
In  the  first  place,  he  may  assign,  for  a  valuable  conside- 
ration, his  wife's  choses  in  action,     This  was  agreed  to  in 
Carteret  v.  Paschal^  (3  P.  IVms.  197.)  and  expressly  deci< 
ded  in  Bates  v.  Dandy^  (2  JltL  206.)    The  wife,  in  the 
last  case,  became  entitled,  during  coverture,  to  a  distributive 
share  of  an  intestate'^  estate,  and  that  share  consisted  of  two 
inortgages,  which  the  husband  took  and  left  with  a  creditor, 
under  a  promise  to  assign  them,  by  way  of  security ;  but 
died  before  actual  assignment.     Lord  Uardwicke  held  this 
to  be  an  assignment  in  equity,  pro  tantoy  so  far  as  the  debt  to 
the  creditor  was  concerned,  and  that  though  the  husband 
might  have  disposed  of  the  whole  interest,  yet  as  he  did  not, 
the  residue  of  interest  in  the  mortgages  belonged  to  the  wife 
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1821.       surviviDg  her  husband.     So,  agaiD,  in  Jewson  v.  Moulsotif 
^*^^^^^^^     (2  Atk.  417.)  the  wife  was  entitled,  before  marriage,  as  a 
▼.  legatee  of  her  father ;  and  the  husband  assigned  all  the  inte- 

rest which  he  was  entitled  to,  in  her  right  to  her  father^s  per- 
sonal estate,  to  a  creditor.  But  the  Chancellor  allowed  the 
creditor's  claim  onljr  on  condition  of  his  agreeing  to  make  a 
separate  provision  for  her  and  her  children. 

The  doctrine  of  these  cases  is,  that  the  husband  may  as- 
sign his  wife's  choses  in  action^  for  a  valuable  consideration, 
to  a  creditor ;  but  even  then  the  assignment  ib  subject  to 
her  equity  for  a  reasonable  provision.  (Fidt  the  cases  of 
Prjfor  V.  Hillj  4  Bro.  139.  Like  v.  Btresford^  3  Ftsey, 
506.  5.  P.)  Those  cases,  also,  show,  that  there  is 
no  distinction  between  the  case  of  an  interest  vesting  in 
the  wife  before  or  after  coverture ;  and  the  inference 
from  them  is,  (and  the  position  is  expressly  conceded  in 
other  cases,  and  is*  well  established.  Burnet  v.  Kinnertonj 
3  Vem.  40 ;  Lord  7%vr/o2D,  in  Saddington  v.  Kitisfnant 
1  Bro.  51  •  note  to  P.  Wms^  981.)  that  a  voluntary  assign- 
ment by  the  husband  of  the  wife's  personal  property  in 
action,  without  consideration,  will  not  bind  her,  if  she  sur- 
vives him.  This  admission  of  the  right  of  assignment,  for 
a  valuable  consideration,  so  as  to  pass  the  right  of  pro- 
perty free  from  the  wife's  contingent  right  of  survivorship, 
(though  not  from  the  wife's  equity  for  a  reasonable  pro- 
vision for  her  support,)  and  the  denying  of  this  effect  to  a 
voluntary  assignment,  were  also  expressly  declared  by  the 
Master  of  the  Rolls,  in  Mitford  v.  Mitford.  (9  Fes^,  87.) 
He  there  held,  that  an  assignment  in  bankruptcy  had  no 
greater  effect  than  a  voluntary  assignment,  and  he  applied 
the  rule  to  the  case  of  a  legacy  given  to  the  wife  during 
coverture. 

It  is  to  be  observed,  that  we  are  examining  the  cases  in 
respect  to  the  question  of  the  wife's  right  of  survivorship, 
and  bow  far  the  property  has  been  altered  so  as  to  prevent 
it^   We  have  nothing  to  do,  at  present,  with  the  point 
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which  80  often  appears  m  the  Chancery  caaea,  h#w  lar       tStl. 
the  hittband^i  aasignaBeiil  of  Ihe  wife'a  properly  aa»y  effect     ^^^^ 
whei  18  termed  the  wif$U  9fui^  to  aieaaoiiable  proviaien      ^  t. 
out  of  the  property,  for  the  aeppott  oi'heraelf  and  her  chilp 
dren.    The  two  queatiooa  are  Aot  conceded,  ani  preaeot 
very  difiereat  ralea  lor  fooaidoratiooft 

in  Qmrforth  v.  Bradlmf^  {%  FBstjf^  %75.)  Lord  Bmimkh 
diacasaed  more  fiiliy  the  cootrol  arhich  the  bttahoad  had 
over  the  wife'a  peraooal  property  lying  in  eetion;  The 
erife  had  a  legacy  left  her  during  coverture,  and  pari  of 
aooiher  legacy  caoie  to  her  by.hiteataey*  The  fanaUnd 
assigned  orer  the  whole  iotefi^t,  with  ■  proviao,  that  at  Ida 
request  the  asaigoee  ahould  reaasign*  He  died»  and  the 
wife  survived  him,  and  the  quealioo  aroao  between  -the 
respeciive  repreaentativea  of  ihe  husband  aqd  of  tbe  wifia, 
wbether  the  sur{)|H|  of  her  estate  arismg  faom  tbe  beqneati 
and  the  iot^stacy^  ;»urviv^d«  Tbore  wa#  %  settlemeiit  in 
that  case,  but  the  Chancellor  decided  the  qMestioii  ariaiog 
on  tbe.  survivorship  of  tbe  l<^acy  nod  dislribativo  sbantj 
Mdipmdini  qf  tkt  ^tidmmt^  ^xA  upon  the  general  doctrine 
applicable  tp  the  casf  •  £|f  obaerv^,  that  whenever  a 
choH  tn  aclt9»  came  to  tb?  wife,  whether  vesting  before  or 
after  marriage,  it  wopld  survive  to  the  wifli,  jtf  sbt  snrvtved 
her  husband,  with  this  distinction,  however,  thai  as  to  those 
tbingii  which  came  during  coverture,  the  fanabend  might 
bring  an  actjoo  in  bi«  own  name«  and  might  disagree  to  tbe 
interest  of  his  wife ;  and  a  r^overy  in  hta  name  was  equ^ 
yaleot  lo  reducing  it  to  pos^esaian,  and  it  would  go  lo  hia 
representatives ;  aot)  for  which  point  he  cited  the  caae  of 
miiard  v,  Ha$niridg€,  (^f/iyn,  36.)  Ho  aaid  fiirtbar, 
that  the  husband  might  have  releai»ed  the  money,  or  have 
assigned  it  for  a  valuable  consideration  to  a  creditor  or 
purchaser^  But  in  that  case,  as  the  assignment  was  not 
absolute,  but  with  a  proviso  which  created  a  trust  for  the 
benefit  of  thOxbosband,  there  was  no  alteration  of  the  pro- 
perty, as  the  Mpband  was  previously  the  owner,  aubject  to 
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1821.       the  wife's  sorvivorehip.    The  portion,  therefore,  of  her 
estate  not  got  in,  was  held  fo  have  survived  to  the  wife. 

With  respect  to  a  decree,  judgment,  order,  or  awanl, 
in  favour  of  the  hujiband,  as  to  money  to  which  heVas  en- 


if  a  hatband  titled  in  right  of  his  wife,  it  seems  to  be  a  settled  rule,  that 
hi8%il?i*pro^  if  he  sues  atone  tfhd  recovers,  the  property  vests  in  him  by 
SJSi,thl?proI  the  recovery,  and  is  so  changed  as  to  take  away  the  right 
IdmJ  icMu  to  of  survivorship  in  the  wife^  but  if  the  suit  was  in  their 
^e'8*i^x£t^f  joint  names,  the  wife,  as  survivor,  would  take  the  benefit  of 
bur\rSS*%it  the  recovery.  (Ogiander  r.  Boston,  J  Vem.  396.  ^'antof 
^^^lU'^''^  v.  Martin,  1  Ch.  Cas.  27.  Heygate  v.  jinnw/ey,  3  Bro. 
Tu^ivit'r:^  3fi^-  1  f"^^'  306,  306,  308.) 

"*^^  It  appears,  then,  by  the  cases  which  we  have  hitherto 

noticed,  that  if  the  husband  appoints  an  attorney  to  receive 
the  money,  and   he  receives  it,  or  if  he  mortgages  the 
property,  or  assigns  it  without  reservation,  and  for  a  va- 
luable consideration,  or  if  be  recovers  it  by  a  suit  in  his 
own  name,  or  if  he  release.s  the  debt,  in.^ll  these  cases,  the 
Ifthehiubwid  right  of  survivorship  in  the  wife  ceases.     But  with  respect 
(^rt,"^for  bit  to  suits  in  this  Court  by  the  husband,  for  the  wife's  legacy 
^' Viatri^fve   or  distributive  share,  I  apprehend  the  rule  to  be  that  the 
u^mackalp^r-  wife  must  be  made  a  party.     This  was  considered  to  be 
CcJJliwiii  ma^J  the  rule  by  ihe  Master  ol  the  Rolls,  in  Langham  v.  Kanny, 
wm  provide  for  ^3  y^^^^  ^g^  j  ^^^  obscrvcd,  that  as  the  husband  could 

not  reach  his  wife's  property  vested  in  trustees,  who  had 
the  legal  interest,  without  application  to  Chancery,  he 
could  not  sue  without  joining  her  with  him;  and  then  the 
Court  would  make  him  provide  for  her,  unless  she  con- 
sented to  waive  any  provision.  And  again,  in  Blount  v. 
Bestlandj  (5  Fe^ey,  6)5.)  Lord  Loughborough  dechred  the 
same  thing,  and  that  the  husband  could  not  file  a  bill  for 
the  wife's  legacy,  without  making  her  a  party.  And  in 
Carrv.  Taylor^  (10  Vesty,  578.)  the  wife  claimed  a  dis- 
tributive share  as  next  of  kin  to  an  intestate,  who  died 
while  she  was  a  feme  covert ;  and  the  Master  of  the  Rolls 
observed,  that  ^*  whatever  controversy  there  might  have 


HOTiB. 


CASES  IN  CHAKCERY.  Sll 

been  upon  the  hosband's  right  to  sue  id  bi^.owD  name  for       1821. 
the  UgaljihMeB  m  aciion  of  hii  wife,  he  could  not  sue  for     ^^^^"^^ 
thufuadf  without  joining  her ;  and  if  he  had  obtained  a  de-       ^  y. 
cree  for  it  in  her  right,  and  died  before  he  had  reduced  it 
to  possession,  it  would  have  survived." 

The  case  of  fi/mitit  v.  BtHland  may  alio  be  referred  to, 
in  order  to  show  that  any  indulgence  given  by  the  husband 
to  the  executor  holding  a  legacy  for  the  wife,  and  even 
receiving  the  interest  of  it,  and  suffering  the  principal  to 
remain  in  the  executor's  hands,  after  the  executor  had 
showed  a  readiness  to  pay  it,  does  not  alter  the  nature  of 
the  property,  or  reduce  it  to  the  possession  of  the  husband, 
so  as  to  take  away  the  right  of  survivorship  to  the  wife. 
In  Wildman  v.  WUdman,  (9  Visey^  174.)  we  have  an 
equally  strong  instance  of  protection  given  to  the  contin- 
gent right  of  survivorship.  The  wife,  while  under  cover- 
ture, became  entitled  to  a  distributive  share  of  personal 
estate,  as  next  of  kin>  and  which  consisted  partly  in  public 
stock..  The  administrator  transferred  her  share  into  her 
name,  and  she  and  her  husband  had  transferred  some  part 
of  it,  and  the  residue  stood  in  her  name  at  his  death.  The 
Master  of  the  Rolls,  without  giving  any  opinion  whether 
the  husband  had  a  right  to  have  transferred  the  stock  into 
bis  own  or  another  name,  held  that  as  the  husband  bad 
not  exerted  any  power  to  reduce  it  into  possessioUf  the 
property  did  not  vest  in  him,  so  as  to  prevent  the  wife 
/rom  taking  it  as  survivor.  A  still  more  striking  instance 
of  the  scrupulous  care  over  the  wife's  right,  appears  in 
Bakery.  Hall.  \}2  Vesey^  497.)  The  husband,  as  exe- 
cutor, took  possession  of  the  real  and  personal  estate  of 
the  testator,  and  his  wife  was  a  residuary  devisee.  But  as 
the  husband  took  possession,  m  iht  characUr  of  trustee  and 
executor  of  the  w|U,  and  not  as  husband,  the  Master  of 
the  Rolls  held,  that  the  wife's  share  of  the  residue  of  the 
personal  estate  could  not  be  deemed  sufficiently  reduced 
into  possession,  so  as  to  prevent  its  surviving  to  ber  upon 
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his dMitst.  Ind  it  Ins  ilio  beeid  mkM  robdy  {WM  v* 
7«mlmMfi)  16  F«fiy,  413.)  titet  •  kmatfir  of  tW  mM 
V^^  Hock  to  the  httilMnd,  mmrnhf  a$  m  imsUit  mm  iM  m  tf^ 
AuotiM  iiK#  poaitiiioD,  so  ■•  to  bar  iior  rif^t  of  MmrhMT'' 
ship,  for  it  was  nacto  4iv4rfo  «iKiiilii. 

Uodor  the  doctiimi  seflM  io  these  cases,  diere  is  no 
prttence  for  the  soggostioo,  that  the  distribative  shaie  of 
life*  Sdbyte%  which  ramaiMdl  itt  ibehaiidsof  M  J«  V.  tho 
adoMoistralor  of  tho  intestate,  «t  the  tme  of  the  death  of 
£•,  was  radiiced  iolo  the  peaseaaioB  of  •&,  so  as  lo  eotiik 
bis  repffeseotatives  to  that  share  io  preferooco  to  his  wi« 
dow4  While  tho  share  renaiood  io  the  poasessioo  of  tho 
adoiiiiistralori  it  retaioed  the  eharacter  of  assets,  and  the 
tagal  title  and  possession  were  in  hian,  ytio  adoiioistratov. 
The  distribatiro  share  ooatinued  in  the  possession  of  tho 
adosiaistrfttor  as  arach  as  the  legacy  Gomiaoed  in  the  poe* 
swsitin  of  the  oMcutor,  io  Bl9fml  v.  Builmnd.  Sth/ffkt 
had  not  atleaspted  to  etereiae  aoy  aathority  or  dominioo 
over  that  property,  hy  tootigagiog  ti,  ov  assigning  it.  The 
loiter  of  attorney  wilhoriaing  Jf.  J.  ¥.  to  take  out  letterl 
of  adiiiioisU*ation,  and  to  distribato  the  shares  coming  to 
the  heirs,  was  a  power  eiecdted  by  the  busbaad  and  wilb 
j^iMhft  and  the  direction  to  pay  over  was  a  direction  to 
pay  to  fhens  j^inHji  the  share  of  the  wife.  If  the  adminis- 
trator was  to  have  been  eompelled  by  suit  to  difttribat^ 
Kmust  have  been  by  a  soit  io  equity  in  their  joint  names  ;^ 
ond  from  what  was  said  io  CcpipktU  v.  Pttnth^  (S  Vtajfj 
aei.)  it  amy  be  questioned  whether  the  Court  would  not 
have  required,  under  the  circumstances  of  tbi)  case,  the 
coflsent  of  the  wife,  before  it  required  the  administrator 
to  pay  to  the  husband  alone.  There  is  nothing  in  this 
case  to  show  that  the  husband  ever  initnded^  by  any  act  of 
his,  to  appropriate  this  share  to  himself,  so  as  to  cot  off 
his  wife's  contingent  ri^t  of  sorvivorahip.  Wo  shooM 
act  in  contradiction  to  the  whole  coarse  of  the  decisions, 
as  well  as  to  the  trath  of  the  Atct,  if  we  were  to  consider 
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the  flbare  •£  the  wife,  before  it  pasted  oat  of  the  hands  of      isu* 
the  admioistnitor,  as  being  reduced  to  the  hasband's  pos- 
seesioD.    The  biubaad  died  beibra  ha  or  his  attomej  re- 
ceived the  share  now  in  question,  and  before  he  had 
otercised  any  authority  or  dominion  over  it 

I  am,  accordingly,  of  opinion,  that  the  defendant,  Sally 
Hm  tipoB  the  death  of  her  husband  S^  becanie  entitled,  in 
her  own  right,  to  that  portion  of  her  distributive  share 
which  had  aot  been  actuaHy  paid  ovor  to  S.  or  to  Mssdler 
Ms  attorney,  In  his  life  time ;  and  I  shall  so  declare  the 
rule. 

,   Decree  accordingly* 


CAS£8  IN  CHANCERY. 


Mills  agirinst  Comstocsl. 

JH-f  in  1807,  to  secure  a  debt,  executed  a  aiortgjage  of  land,  of  whicii 
be  was  seized  in  fee,  to  H,  In  March^  1 808,  Jf.  executed  a  convey- 
ance of  the  same  land,  in  fee,  to  H.,  by  an  absolute  deed,  with  fuU 
coYenants,  which  was  duly  recorded  in  April  following^.  H.  g^ve  JIf. 
a  bond,  dated  Jtme  7, 1808,  conditioned  that  if  M.  paid  H.  400  dol- 
lars, on  the  1st  of  December ^  1809,  he  would  reconrey  the  land  to  JV,, 
subject  to  the  mortgage ;  bnt  this  bond  or  defeasance  was  nerer  re- 
corded ;  and  tlie  conveyance  of  the  equity  of  redemption  from  JIf.  to 
H,j  appeared  on  record  as  an  absolute  deed.  On  the  Ist  of  Jlby^ 
1809,  H.  sold  and  assigned  over  the  bond  and  mortgage  to  the  de» 
fendant  On  the  11th  of  October^  1816,  H.  sold  and  conveyed  the 
premises,  by  a  deed  in  fee,  with  fuU  covenants  and  iHurranty,  to  the 
plaintiff,  who  was  a  benajide  purchaser,  for  a  valuable  consideration, 
without  notice  of  the  bond  or  defeasance  from  If.  to  JIf.,  or  of  the 
sBsignment  of  the  bond  and  mortgage  from  H,  to  the  defendant : 
Heldy  that  the  bond  or  defeasance  from  H.  to  JIf.  not  having  been  re- 
gistered, the  conveyance  of  the  equity  of  redemption  by  JIf.  to  H, 
was  to  be  deemed,  in  regard  to  third  persons,  as  an  absolute  deed ; 
and  the  legal  and  equitable  title  being  united  in  If.,  the  latter  was 
merged  in  the  former:  and  that  the  bond  or  defeasance  from  £f.  to 
JIf.,  and  the  assignment  of  the  bond  and  mortgage  from  H.  to  the  de- 
fendant, were  fraudulent  and  void,  as  against  the  plaintiff. 


Jlf(Bre/i27| 

and 
AprU90, 


THE  bill,  filed  Jlpril  2,  1817,  statedi  that  the  plaiotiff,  on 
the  11th  of  October^  1816,  purchased  of  Benjamin  Herrick 
a  farm,  in  Horner^  in  the  coonty  of  Cortlandt^  for  which  he 
paid  him  4,000  dpllars ;  and  recnved  of  him  a  deed  of  con- 
veyance, of  that  date,  duly  executed,  with  the  usual  cove- 
nants  and  warranty ;  which  deed  was  duly  recorded  in  Cort* 
landt  county,  on  the  24th  of  October^  1816.  That  H.  at  the 
time  of  the  purchase  and  sale,  represented  himself  as  seised 
of  the  premises,  and  that  they  were  free  from  all  incumbran- 
ces :  that  the  plaintifi*  gave  credit  to  those  assurances,  and 
made  the  purchase  without  notice  of  any  incumbrances. 
That  on  the  15th  of  March,  1817,  the  plaintifi*  first  had  no- 
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lice  that  the  farm  was  advertised  for  sale,  noder  a. power  1831. 
contained  in  a  mortgage^  dated  Xovember  28,  1807,  esecu-  'ntv-^^ 
ted  by  Abraham  MUUr  and  his  wife  to  Malhafi  Conkling  and  ^  v 
Benjamin  Hemckyjun.  Tiie  bill  charged,  that  before  J^To- 
vtmker^  1S07,  A*  MiUer  was  seised  pf  tbe  premises,  and 
that  if  lie  executed  a  bond,  and  the  mortgage  above  men- 
tioned, the  consideration  thereof  was  furnished  from  tbe  joint 
interest  and  copartnership  funds  of  Conkling  <^  Herrick* 
That  M.  afterwards  came  to  an  agreement  with  i/.,  who 
acted  for  C.  and  himself,  that  H.  should  pay  to  M,  the  fur- 
ther sum  of  300  dollars ;  and  in  consider-ition  thereof,  and 
in  discharge  and  satisfaction  of  the  mortgage,  wU.  agreed  to 
give  his  deed  in  fee  for  the  premises,  to  H. ;  and  that  M. 
accordingly  did,  on  the  7th  of  March^  1808,  execute  and 
deliver  to  if.,  a  deed  in  fee  for  the  premises,  with  full  cove- 
nants and  warranty,  and  the  consideration  expressed  was  $300 
which  //•  paid,  and  received  the  deed  as  an  accord  and  satis- 
faction of  the  mortgage,  and  it  was  so  accepted ;  and  that 
thereby  tliC  mortgage  became  merged,  satisfied,  and  dischar- 
ged, and  was  no  longer  a  lien  on  tbe  premises,  against  the 
plaintiff,  as  a  bona  fide  purchaser,  without  notice.  That 
soon  after,  Conkling  and  H.  came  to  an  adjustment  of  their 
joint  interest  in  the  farm,  and  ff.  paid  or  secured  to  C  about 
900  dollars,  and  C.  released  to  H.  all  his  right  and  interest 
in  the  bond  and  mortgage  and  farm,  by  deed,  dated  Septem- 
ber 7,  1808,  which  release  has  since  come  into  the  power  or 
possession  of  the  defendant.  That  the  defendant  pretends 
that  C.  on  the  I7th  of  September^  1808,  assigned- his  interest 
in  the  bond  and  mortgage  to  i7.,  who  assigned  the  same,  on 
the  1st  of  JUay,  1809,  to  the  defendant  for  a  valuable  con- 
sideration. That  the  defendant  knew  that  tbe  mortgage  was 
invalid, and  the  assignment  was  without  consideration,  and  giv- 
en for  usurious  purposes^  and  that  the  mortgage  was  satisfied 
before  tbe  assignment  to  the  defendant.  That  the  assign- 
ment was  not  recorded  before  the  plaintiffpurchased  the  farm. 
That  Hi  has  paid  large  sums  to  the  defendant,  and  that  but 
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18t1.  •  MtU  part  af  the  iMoey,  finr  #ludi  the  aBsigimeiit  vit 
gtvea  as  cdlateral  tecnrity,  ranaioed  due.  The  ftill  prm/^ 
mI,  that  the  platnttiT  might  be  protected  in  bit  potseMioo  and 
title,  diicbarged  of  the  mortgage,  and  that  the  mortgage 
might  be  cancelled  of  lecord,  and,  with  the  aMignment,  be  de- 
Hveved  up  to  the  plaintiff;  and  that  the  defendant  be  enjoin* 
ed  from  proceeding  to  sell  under  the  mortgage,  and  from 
disturbing  the  plaintiff  in  his  possessioA,  and  for  general 
relief,  Sec. 

The  answtr  of  the  defendant  admitted  the  seisin  of  Miller^ 
and  that  being  indebted  to  C.  and  H.  in  the  sum  of  2,366 
dollars,  be  did,  on  the  38th  of  J^ov ember ^  1807,  execute  to 
Chem  a  bond  for  that  sum,  payable  December  1,  1809,  and  a 
ihortgage  of  the  land  in  Horner^  which  was  duly  registered 
December  19,  1H07.  That  on  the  1 7th  of  Scpfemicr,  1808, 
C,  by  deed,  sold  and  assigned  to  H.,  for  the  consideration  of 
2,366  dollars,  all  his  right  and  interest  in  the  said  bond  and 
mortgage.  That  H.  offered  to  assign  the  bond  and  mort- 
gage to  the  defendant  for  Dutchess  turnpilce  stock,  represent- 
ing the  bond  and  mortgage  to  be  valid  and  unpaid :  and  on 
the  1st  of  Jl/ay,  1309,  the  defendant  assigned  to  H.  such 
turnpike  stock,  and  JET,  by  deed,  in  consideration  of  3,274 
dollars  and  28  cents,  assigned  the  bond  and  mortgage  to  the 
defendant,  with  a  covenant  by  the  defendant,  that  he  should 
not  enforce  payment  of  the  principal  in  five  years ;  and  H* 
covenanted  that  the  interest  should  be  paid  annoally,  by  Af  • 
the  mortgagor,  or  by  H.,  and  that  at  the  end  of  the  five 
years,  the  principal  should  be  paid  by  the  mortgagor  or  by 
'  H. :  and  it  was  further  covenanted,  that  if,  at  the  end  of  five 
years,  H.  should  pay  the  amount  of  the  mortgage  debt  and 
interest,  the  right  and  interest  so  assigned  by  If.,  should 
cease.  The  defendant  averred,  that  when  he  took  the  assign- 
men),  he  had  no  knowledge  of  any  interest  or  title  of  H.  in 
the  premises,  other  than  as  mortgagee;  nor  did  H.  pretend 
to  any  other.    That  H.  delivered  to  the  defendant  the  bond 


the  defendant  wteMH  i^V  |l^to?i|4lt{l4  mViOMOh  ffM«*  PW?      '  *^^^^ 
IBMM  w«t»  MgiplarJiy  «ldiNls^  09  ftif  migafnfaf ;  ^at  no 
Otfwr  |«{rfwm»  Imi4  Ue^  qtt^  b^  ff.  pr  ||e  jp<ffMEM«ri! 
Timifi  19111,  t;^  UHf^)  b^  MApaMi  ^>f  ^(w^fnf  A^yi«N 
tised  the  pranisea  for  sale,  nndpr  1^  poww  poJ^WW*  W  *» 

piortgage.    Tiw  dfiMAPt  nd  wttsd  <M  #  'WP^?wl ««»« 

Hgb|  or  M<IW!1)  W  \kf  wmsmA  WWm  M>  ^e  nlaj^^f 
and  t)HM^  l4»i9#  A^  {oMn. «W»W9Pi  /tp4  V>^  •WUf 
}P9n(r6B>WM.  ?!«  i»  iem^  rtWl  Ifif  qwrt8««Qr)  for  ;be 
KPiMidMalion  tf  ^OQ  §0^,  §n4  yi  ji9^«/«ptiqo  Jipd  ^VH 
ciiarge  of  Ib^  j^ff^EKge,  .dM,  9R  ^  ?H»  9f  #«r<i*.  I.909» 
gin  •  dMd  >  ^  19  J%»  9' Ov^t  ^  paV;!  ,Y.  f^  901^'<folj|m*, 
and  received  a  deed  ^tmW  •f»vi  f^  mMk<s^  pf  % 
noMcaaB,  M  4li  pVMP^f  M  4Nnd<  jOe  fdf^tfd  ^at 
the  nMHTtgagor,  on  the  7tb  of  March^  1808,  app)tfi4  tP  JUr 
&r  goo^  AO  « /endil  s  M<l  t^t  ^.  mW^  j|o  U^kW  bfve 
good*  to  the  amoont  of  300  dollars,  on  ijfg  ^ft^offlif  fff  /fff 
fiattgBQwl  pMMWefc  m4  itQ  gH^fA^f)  (m  %  B«ripe;i«  to 
the  1st  of  JHmml>firt  11809$  {^»4  ^,^  PimsWff  M 
dcorte «od i^Tflr tp  ^. «i nMtpiy  M* i^AtM #F«* 
paatt,  am)«r  tto  »S||ir%|<p»  )!»(,  b»<^NH^Mx9  #npito  Vf 
dMai,4s  above  iaeqiiflsi«|j  tlwt  jlp  ^ItwH^a^  t^gf4(tdlf]f 
H.  9»  9f^  AbsplMe  fM.  «»  .IM  ^  «f  .^Pr^  il9?;  fp^ 

tbn  H.  iporeio  At  XBongigor  nFJ^f.^Hnft  $y  jftO.M- 
Imt,  twA^gvui  th»t  Jf  tfre  mmmtwm^Jlfi  H^*  m^  ^^ 

otDeeemberf  1809,  400  dollars,  with  interest,  be  fi^iqi^ 
convey,  or  execute  a  good  and  sufficient  deed  to  the  mortga- 
g9r,«i(fept  tb^  jwtfinntwwyf,  <jfp.  fi^  tl\p  J^  tM  .V>  be 

Proofs  were  taken   by  botb    parties;  ^jgid   t|;e  KffWH^ 
S)tm  ftp  40  bie  \tf»x^,  9p  ())*^27|)»  «r  ^r«&. 
Vou  V.  98  . 


ars  CASES  in  chancery. 

1821 .  J.  Tallmadge^  for  the  plaintiH;  stated  the  following  points : 

1.  That  the  mortgage  to  C.  and  H.^  now  held  by  the  defend- 
ant,  was  merged  and  satisfied  in  the  legal  estate  acquired  by 
,  the  subsequent  deed  from  the  mortgagor  to  ff. 
'  S.  That  the  neglect  of  the  defendant  to  record  the  as- 
ttgnment  of  the  mortgage  to  him,  has  been  the  means  of 
fraud,  and  ought  not  to  prejudice  the  plaintiff,  who  is  a  bona 
Jide  purchaser,  without  notice. 

3.  That  the  deed  from  JH  to  H.  was  an  absolute  deed  ; 
it  was  for  an  entire  new  consideration ;  and  there  was  no 
provision  for  the  repayment  of  the  money  or  interetti 

4.  The  agreement  between  M.  and  H.  was  not  collateral 
to  the  deed  ;  but  for  a  repurchase,  and  is,  by  the  terms  of 
it,  void,  for  want  of  performance  on  the  part  of  H. 

5.  That  even  if  the  parties  have  equal  equity,  the  plaintiff 
having  the  legal  title,  is  to  be  preferred. 

6.  That  the  transaction  between  H.  and  the  defendant 
was  usurious. 

7.  That  JIf.  was  excluded,  by  bis  own  acts,  from  claiming 
any  tide  in  the  land. 

8.  That  MUler  was  not  an  admissible  witness,  to  destroy 
his  own  deed,  and  open  the  right  of  redemption- 
He  cited,  2  Cahui'  Casei  m  Error,  1 24,  laZ.     2  Qwe'i 

Dig.  tit.  Mortgage,  tit.  16.  ch.  1  net,  32.  Ca^.Thnp.  Talbot^ 
61.  Powell  on  Mort.  28.  30.  34.  40.  I  P.  Wmt.  268. 
1  ML.  R. 373.  3  Johnt.  Ch.  Rep.  58.  18  t^esey,  384.  1 
Vernon,  271.  Powell  on  Mort.  281.  382.  194.  195.  Sug- 
denU  Law  ofVettdors,  480.  483.  2  Vernon,  370. 554.  1  P. 
Wms.  394. 

Oakley^  contra,  made  the  following  points :  1.  That  B. 
HerricVs  testimonj/  ought  to  have  been  rejected  on  the 
ground  of  interest. 

2.  That  the  transactions  between  H.  and  the  defendant 
were  not  usuriout 
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3.  That  tbe  conveyance  from  Miller  to  fi.  was  intended 
merely,  as  a  securily  for  goods  sold  ;  and  that  when  tbe  de- 
leasance  was  given,  it  became,  emphatically,  a  mortgage. 

4.  That  there  was  no  merger  of  tbe  first  mortgage,  as  was 
pretended,  becanse  it  was  not  so  intended,  and  because  il 
woald  be  an  act  inconsistent  with  the  second  transaction. ' 

5.  That  there  was  no  evidence  in  the  case,  that  the  plain* 
tiff  had  paid  H.  the  consideration  money,  before  he  had  ac- 
tual noUce  of  the  existence  of  the  mortgage  in  the  band  of 
the  defendant. 

6.  That  if  the  parties  had  equal  equity,  the  Court  would 
leave  them  to  their  remedies  at  law. 

He  cited,  2Aik.e2U  3  Atk.  304.  Sugden's  Law  of 
Vend.  487.     1  JV.  R.  L.  510. 


1821. 


The  Chancellor.  The  plaintiff  appears  in  the  cha-  AprUdfifhi 
racter  of  a  honafde  purchaser,  for  a  valuable  consideration, 
without  nodce  that  the  mortgage  set  up  by  the  defendant 
was  outstanding  and  subsisdng.  On  the  contrary,  he 
bad  notice,  by  means  of  the  Onondaga  records,  that  the  equity 
of  rederopuon  of  Miller^  the  mortgagor,  had  been  released 
to  Herrick,  from  whom  he  purchased. 

The  short  state  of  the  case  is,  that  Miller^  the  ownef  of 
the  land,  gave  a  mortgage  of  it  to  Conklin  and  Herrick,  on 
the  28th  of  November,  1807,  to  secure  the  payment  of  a 
bond,  and  that  mortgage  was  forthwith  duly  registered: 
The  bond  was  payable  on  the  1st  of  December^  1800.  On 
tbe  7tfa  of  Marchf  1808,  Miller  conveyed  the  same  land  to 
Herrickf  by  an  absolute  deed,  in  fee,  with  full  covenants  of 
title ;  and  the  deed  was  duly  recorded  in  April  following* 
On  the  7th  ofJune^  1808,  Herrick  gave  Miller  a  bond,  with 
a  condition,  that  if  Miller  paid  him  400  dollars,  on'the  Ist 
of  December^  1809,  he  was  to  reconvey  the  land  to  Miller ^ 
subject  to  the  mortgage,  but  this  bond  or  defeasance  was 
never  r^stered>  and  tbe  conveyance  from  Miller  to  Herrick 
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t6^:  ^^Mttltl^of  l«U»nkpt!bi»«lood«^ollVI«6rdUtti  ohso- 
"^11^^  hK^  dieetf«  CbHik/Ai't  kii«rftt  in  lite  bMd  fertid  ttoHg«ig« 
Wirt  mij^a  fb  &mitk,  <hi  tte  ITth  ay«i»iAtr,  180»:  Od 
fb«  ]«t  ^Mby,  1800,  Hi^rivk  SMigMd  •¥«?  tbe  iM^nd  tod 
iioiig«ge  tb  i«ie  tdeftikdciiii^  who  ito#  chiliM  to  bold  dm 
mortgage,  ot  tt  ViHd  «ifd  bilbmlitig  iiianabftiice^  in  ot>{MMi* 
lioh  to  tile  wlbflniireat  pandmie  by  tbe  platntiff,  fini^iki  Her^ 
riok. 

In  the  first  pk»e^  it  was  tbe  imiy  oT  one  of  the  fwrtieb  to 
the  coaveyance  of  the  equity  of  redemption  frooi  MM&9xA 
Htrrkk^  to  baVe  had  the  defealaiite  tercaled  by  tbb  bond 
of  tbe  7th  of  June^  ISOSi,  feigittcffed)  so  M  to  give  notioo 
t>f  the  real  character  >of  the  deed  of  the  7ch  of  March^  1808. 
(LazoSf  vol.  1  373.  sec.  3.)  It  had  beeo  put  upon  record,  as 
an  absolute  deed,  and  there  was  nothing  to  gainsay  it,  and 
evei;y  person  dealing  with  Herrick^  had  a  right  to  presmne, 
and  was  chargeable  with  notice,  that  Htrrick  was  the  abso* 
lute  owner,  and  that  Miller  had  parted  with  his  equi* 
table  title  hy  this  last  deed,  as  he  had  already  parted 
with  bis  legal  title  by  the  mortgage.  The  legal  and  e^ ui« 
table  titles  bed  united  in  Herricky  and  the  latter  had,  of 
course,  merged  in  the  former.  This  was  the  language  of 
the  jDfficial  notice  of  the  record^  and  when  the  defendant 
afterwards,  on  the  Ist  of  May^  1809,  took  from  Herrickj  an 
assignment  of  MiUer^s  bond  and  mortgage,  be  took  no  bet- 
ter title  than  .temcA:  himself  bad  in  the  character  of  an  ori- 
ginal mortgagee,  and  he  was  chargeable  with  notice  of  the 
release  by  JiSilltf^  of  the  equity  of  redemption.  Herrick 
was  no  longer-morlejagee,  but  a  purchaser  of  the  whole-inter- 
est of  Miller;  and  whatever  conveyance  H.  afterwards  made 
oT  bis  interest  in  tbe  premises,  that  conveyance  ought  to 
have  been  recorded,  in  order  to  protect  tbe  par^  against 
subsequent  bona  fide  purchasers  from  H.  But  the  defend- 
ant did  not  record  the  deed  c^  assignment,  and  the  s«i%i9e- 
qnent  pufchaser  from  H.  had  no  meads  of  ktoowiifg^tfasrt  4it 


iMrfgai^  W^%  Mil  mgttNM  ts  tiibihiftgt  «nA  MNcT)  by      asSL 

by  onMng  to  rtedrd  bte  cMtod  ^dTftMigftttti^iit,  loM  Mi^  fUm  _  r, 
qMMt  tfaoi6  iiwIriittMMit^y  M  It^twst  9ilb6^lt6ttt  plli^MlftlMVS; 
Ilri!hh  #^re  not  the  case,  tfaed  thty  wovM  Imv^MMMM  Her^ 
fiek,  by  their  degligett^e,  to  coihtiiit  ft  ihiud  ti|)M  toMa  /cfe 
purch««^f8,  ftbd  the  verity  of  the  teeohh  Md  the  laigtittge 
bfihie  recording  act,  would  proVe  a  sfiare  16  dM  m^imtf. 
but  the  words  of  the  statute  are  too  strong  to  ^dhiit  of  any 
kach  abose  or  evasion  :  **  All  Ueeds  and  eouveyaaees  ^f  or 
tooceming,  or  Whereby  any  ofthe  mililliry  bbiimy  laiHll 
ttiay  be  arty  Way  alfrcted  In  law  or  e(|ahy,  iiball  fee  tf«e«rd- 
M,  be.  and  every  snbhdeed  and  conveyaneis  %hall'li^  ad^ 
judged  flraodulent  and  Void  against  any  subsequent  pottlMh- 
l^rs  or  ktooitlsagee  for  vahaUe  consideration,  unless  reeord*- 
^d,  be.  before  the  retorditog  the  deed  or  conveyatite  under 
%lridi  such  subsequent  pfiMbaser  or  onortgagee  sfatnOd 
drim*    (Laws  JV.  Y.  sesi.  17.  cA.  1.  Ht.  !•) 

Tfaetie  were  provisions  in  the  deM  of  asstgnfuent  of  Ae 
«Mrtgage  to  Ae  defendant  which,  vonntpeied  with  the  vabse- 
'qaent  ads  of  H.  and  the  defendant,  are  9ufMeot  to^dreate  aa 
inference  that  the  assignoent  Was  iileaided  ta  be«ooeealtd. 
f  have  no  doubt  that  ioSsntion  existed  mi  tbt  part  of  Amcit, 
und  the  ddfendant  seems  to  have  lent  his  sahetian  to  it,  by  the 
Very  forcn  of  the  assigaoiem,  which  be  acoepusd.  The 
%Mr^age  was  to  secure  a  bond  payable  on  the  lit  •f  l>s- 
^emiey,  18M;  yet  it  was  agreed  betweenr  H.  s»d  the 
defendant,  that  die  latter  was  not  to  enforce  payment,  mrtn 
ihe  expiration  of  five  years,  and  fl,  covenanted,  that  he  would 
see  that  the  interest  was  annually  paid  ;  for  he  agreed,  that 
the  interest  should  be  paid  by  the  mortgagor,  efr  bg  Aim,  and 
•fbat  if  at  the  expiration  of  the  five  years,  he,  Herrielc,  should 
j>ky  Hhe  principal,  the  right  so  assigned  rtiotdd  cease.  If 
this  assignment  was  intended  as  a  fair  and  absolute  transfer 
*tif  the  bond  and  mortgage,  the  Ordinary  course  would  have 
Iseen  to  have  left  MiMer,  the  mortgagor,  to  pay  the  debt  and 
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1831.  iofereflt,  ts  diqr  bectme  doe,  aooordiog  to  Um  tenor  of  tb? 
boQd«  Instead  of  this,  H»  officioosly  asiumes  the  pmyment 
V^  upon  hiuiMlC  and  the  defendant  accepts  of  bis  covenant 
upon  an  agreement,  without  consulting  Miller^  to  give  near- 
ly five  years  of  extended  time,  beyond  the  terms  of  the  bond* 
The  parties  contracted  with  each  other  as  if  H.  and  not 
Miller^  was  the  debtor,  and  was  to  be  exclusively  charged 
with  the  payment  of  the  bond  ;  and  in  pursuance  of  this 
agreement,  it  appears,  that  the  annual  interest,  down  to 
JVqy,  1815,  was  actually  paid  by  H.  There  does  not  seem 
lo  have  been  any  communication  between  the  defendant  and 
MUUff  and  it  has  very  much  tlie  appearance  of  a  combina- 
tion between  tlie  defendant  and  IL  to  keep  the  claim  under 
the  mortgage  from  the  knowledge  of  the  mortgagor  himself. 
lu  tendency  was  to  enable  H.  to  appear  to  the  world  as 
the  absolute  owner,  and  to  deal  with  the  public  as  the  real 
owner,  which  he  effectually  did  by  the  deed  to  Pti^sUy^  in 
1810,  and  by  the  coercion  of  a  release  of  dower  from  Jlft/- 
ler^B  wife,  in  the  same  year,  and  by  the  sale  to  the  plaintiff, 
in  1S16.  When  Miller  Mtsted  the  deed  to  Pugdey^  in  1810, 
he  mast  have  considered  H.  as  the  absohite  owner,  or  be 
was  knowingly  auxiliary  to  a  fraud. 

Under  the  ctrcuoistances  of  the  case,  I  consider  the 
plaintiff  entitied  to  hoi,d  the  land  discharged  of  the  pre* 
tended  incumbrance  set  up  by  the  defendant ;  and  that  if 
the  assignment  of  the  mortgage  to  the  defendant  was  not 
void  on  the  ground  of  fraud,  (which  I  oMich  incline  to 
believe,)  yet  that  as  the  defeasance  to  the  deed  firom 
Miller^  and  as  the  assignment  of  the  mortgage  to  the  de- 
fendant, were  neither  of  them  recorded,  the  plaintiff  is 
entitled  to  protection,  under  the  statute,  as  a  bonafidt  pur- 
chaser fora;valuable  consideration*  There  is  no  notice, 
either  actual  or  constructive,  with  which  he  is  to  be 
cbaiged. 

I  shall,  accordingly  ,decree,  that  the  defendant  be  perpe- 
tually enjoined  from  prosecuting  or  from  selling  under  t^e 
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■mortgage.  I  hare  had  some  difficultj  on  the  question 
of  costs ;  bnt  as  the  defendant  declares,  in  his  answer,  that 
when  he  took  the  assignment  of  the  bond  and  mortgage, 
he  had  no  knowledge  of  any  interest  or  title  in  H.,  other 
than  as  mortgagee,  and  as  there  is  no  direct  proof  saffi- 
cient  to  countervail  this  averment  in  the  answer,  I  have  not 
thought  the  case  quite  strong  enough  to  charge  him  with 
the  costs  of  this  suit. 

Pecree  accordingly. 
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A  <W<eQtiTe  ^o^vejv^ce  hy  a  p^non  poized  in  fee  at  th^  time,  » 
good,  so  ^  to  bind  the  lands  conveyed,  in  the  bands  of  the  grantor  ana 
his  heirs. '  R  is  good,  also,  against  a  subsequent  |Jiin:haser  with  notice 
ef  fludh  prior  defective  ooifreyanca. 
As,  where  a  soldier  entitled  to  military  bounty  InoiHf  mdar  Iki  Mrenl 
9oU  idli^  l«gisl|il|ire,  by  an  instrument  in  writing  puporting  to  be 
under  his  hand  and  seal,  but  to  which  no  seal  was,  in  fact,  affixed, 
finr  a  yaluable  consideration,  sold,  quit-claimed,  and  confinned  to  the 
plaintifi;  his  heirs,  and  assigns  for  erer,  all  his  right,  title,  claim,  and 
demand  to  and  for  allttie  land  to  which  he  was  entitled  as  a  soldier, 
ko.  with  coirenant  for  further  assurance ;  no  patent  haviog  then  issued 
for  the  land :  which  instrument  of  conveyance  was  duly  deposited  in 
the  office  of  the  Clerk  of  the  county  of  OnondagOy  on  the  29th  of 
Aprii^  1795,  pursuant  to  the  act  of  &e  8th  ciJamiaryy  1794,  and 
afterwards,  on  the  8th  of  Marcky  1799,  duly  proved :  and  the  same 
grantor,  on  the  35th  of  Oefofter,  1796,  executed  a  deed  in  foe  for  the 
■ame  land  to  P.,  uHder  whom  the  defondants  claimed  tide:  Hddy 
that  although  the  foat  instrument,  for  want  of  a  seal,  was  defective 
as  a  legal  conveyance,  yet  it  passed  aU  the  right  and  interest  of  the 
grantor  in  equUyy  the  (xnission  of  the  seal  being  a  mistake,  contrary 
to  the  express  intention  of  the  parties :  that  the  deposit  of  the  instru- 
ment in  the  cleik^  office,  pursuant  to  the  act  of  the  8th  of  Jatmary^ 
1794,  was  legal  notice  to  all  subsequent  puvcfaasers  of  its  oontentt, 
r  and  equivalent,  in  thai  respect,  to  a  registiy  of  it:  and  that  P.  and 

^  those  claiming  under  him  were  chaigeable  with  no/Het  of  the  prior 

conveyance  to  the  plaintiff;  and  the  defendants  were,  accordingly^ 
decreed  to  release  to  the  plaintiff  all  the  right  and  title  derived  t» 
them  under  P. 

4»i2ft^«Buf      THE  bill,  (filed  May  29th,   1817,)  stated  that  John 
^  Hiomas  was  a  soldier  in  the  Second  Jfew^York  Regiment, 

during  the  rerolationary  war,  and  entitled  to  a  grant  from 
the'state  of  600  acres  of  land.  That  letters  patent  were 
issued  to  him  on  the  9th  of  July,  1790,  for  No.  U  in  the 
township  oi  Solon.  That  on  the  5th  of  Septembttj  1789, 
/.  T«  the  soldier,  for  a  valuable  consideration,  sold  all 
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hh  rigfaty  titl6,  and  demaod  to  his  military  bounty  lands^       182L 

to  tfae  plaiotiff,  in  fee,  and  covenanted  to  malie  further 

atsurance.      Tfats   iustroment  of  transfer  concluded  in 

these  words :  *^  In  witness  whereof,  I  have  hereunto  set 

my  band  and  seal,"  &c. ;  but  there  was  no  seal  affixed  to 

it.     The  instrument  was  deposited,  on  the  29(b  of  ^pril^ 

1 795,  in  the  office  of  the  Clerk  of  the  county  of  Onondaga^ 

and  Was  duly  proved  on  Ibe  28tb  of  Mareh^  1799.    That 

J.  T.  died  intestate ;  and  the  defendants  who  are  in  pos« 

session  of  the  lot,  claim  title  to  it,  under  a  conveyance 

from  the  soldier,  as  tbey  allege ;  but  which  conveyance, 

if  any  there  was,  the  plaintiff  averred  to  have  been  given 

subsequent  to  the  instrument  so  deposited  in  the  Clerk's 

office,  and  with  legal  notice  of  it.    That  about  four  or  five 

years  since,  the  plaintiff  brought  an  action  of  ejectment 

against  the  defendants,  to  recover  possession  of  the  lot ; 

and  the  action  was  tried  in  1814,  and  a  verdict  found  for 

the  plaintiff;  but  ihe  Supreme  Court,  on  a  case  made  by 

the  parties,  decided,  in  October^  1815,  that  the  instrument 

so  deposited  by  the  plaintiff,  not  being  under  seal,  was  not 

sufficient  to  convey  the  legal  estate,  and  gave  judgment 

for  the  defendants.    {Vide  12  Johns.  Rtp.  355.)    Praytr 

for  general  relief* 

The  defendants,  in  their  answer^  admitted  that  the  de- 
fendant Joh»i  MaUhtwM^  and  three  tenants  under  him,  were 
in  possession  of  4he  lot  in  question,  by  permission  of  the 
other  two  defendants.  They  stated  that  the  lot  was  de- 
vised to  the  defendants  by  David  MatthewSy  of  Fermon/,  in 
fee,  in  trusty  for  the  children,  by  name,  of  D.  JIf.,  now  de- 
ceased. That  Q.  M.  the  testator,  derived  his  title  under 
a  patent,  dated  July  9tb,  1790,  to  John  Thomas^  for  the 
lot  in  question,  a  deed  from  /•  71  to  IViUiam  Praton^  in 
fee,  dated  35th  October^  1796,  for  the  consideration  of 
400  dollars,  acknowledged  the  same  day,  and  recorded  the 
15ih  of  Februart/,  1797,  and  a  deed  from  W.  P.  to  D.  M. 
dated  the  29th  of  Augusty  1 797,  in  fee,  for  the  consideration 
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18S1.  of  1000  dollars,  for  the  same  lot,  excepting  50  acres,  b  the 
S.  E.  corner  of  the  lot,  sold  hj  the  Surveyor  General. 
That  D.  M.  the  testator,  died  the  29th  of  March,  1811, 
^"P"*-  and  the  defendant  J.  M.  is  his  son.  That  /.  M.  paid,  bona 
Jide^  760  dollars  to  IV.  P.  for  his  interest  in  the  lot.  That 
in  1798,  or  1799,  Levi  White  went  into,  possession  of  the 
lot  under  D.  JIf.,  and  possession  has  been  held  under  that 
title,  until  the  present  suit.  That  improvements  have 
been  made  on  the  lot  to  the  value  of  3000  dollars.  That 
D.  JIf.  when  he  purchased,  had  no  knowledge  of  the  deed 
to  the  plaintiff,  or  of  his  claim.  That  in  1799,  the  de- 
fendant Jtfvrrw,  the  son  in  law  of  D.  Jf .,  went  into  pos- 
session of  a  part  of  the  lot,  and  continned  in  possession 
fonr  jears,  and  never  heard  any  thing  of  any  adverse 
claim,  until  1800.  The  defendants  admit  that  an  action 
of  ejectment  was  brought,  and  the  proceedings  and  judg- 
ment, as  stated  in  the  bill. 

The  instrument  of  conveyance  under  whieh  the  plaintiff 
claimed,was  made  an  exhibit  in  the  cause,  the  granting  part 
of  which  was  in  these  words  :  ''  1,  John  7%oma«,  of  JWo- 
Haven^  in  the  state  of  Connecticui,  corporal  in  the  Second 
or  New-York  Artillery  Regiment,  in  the  service  of  the 
United  States  of  Americaj  for  and  in  consideration  of  a  va* 
hiable  sum  received  to  my  full  satisfaction,  before  the 
sealing  and  delivery  of  these  presents,  of  Jamei  Wadsworth^ 
jun.  of  Durham  in  Connecticui^  have  sold,  quit-claimed, 
and  confirmed  to  the  said  James  Wadsworthy  jun ^^  his  heirs 
and  assigns  for  ever,  all  the  right,  title,  claim,  and  demand, 
which  I  or  my  heirs  or  assigns  may  have,  at  any  time  here- 
after, to  all  the  land  and  lands  which  I  or  either  of  them 
may  hereafter  be  entitled  to,  from  the  State  of  Jfew^York^ 
or  from  the  Congress  of  the  United  States  of  America,  for 
my  services  as  corporal  in  the  Second  or  NewYork  Regi- 
ment of  Artillery,  in  the  army  of  the  United  States  of 
America^  for  during  the  war  with  Great  Britain^  and  to 
%very  part  and  parcel  thereof.'^    The  residue  of  the  in- 
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ttnittient  contained  covenantB  on  the  part  of  the  grantor       1821. 
to  ensnre  the  title,  and  conclnded,  ^^  In  witness  whereof^  I     ^^^"^"^^ 
bave  hereanto  set  my  hand  and  seal,"  &c.  v. 

WZMDXSI.. 

jSfrU  9th.  The  cause  was  this  day  brooght  to  a  hear- 
ing on  the  pleadings  and  proofs. 

Van  Vechtrnf  for  the  plaintiff.  He  cited,  10  Johns.  Rep. 
497*  2  -AT.  R.  L.  K.  4r  R's  JEJ.  962.  1  JV.  R.  L.  209. 
1  Caines^  Rep.  83. 

Hefiry^  contra.  He  cited,  12  Johns.  Rep.  SS9.  8  Johns* 
Rep.  141.  3  Johns.  Rep.  388.  424.  2  Johns.  Ch.  Rep.  190. 

Th£  Chanckllob*    The  plaintiff  sets  up  an  equitable     juoy  94, 
right  to  lot  No.  11,  in  Solon^  in  the  county  of  Cortlandi. 
The  original  patentee  was  John  Thomas^  a  soldier  in  the 
Jiew'York  regiment  of  artillery,  in  the  revolutionary  war; 
and  the  patent  to  him  for  the  lot  was  dated  July  9th,  1790. 
His  right  commenced  with  the  concurrent  resolution  of  the 
legislature,  of  the  2rth  of  March^  1783,  and  was  confirmed 
by  subsequent  acts  of  the  legislature.    The  act  ef  the  11th 
of  May^  1784,  directed  letters  patent  to  issue  to  the  officers 
and  soldiers  entitled  under  the  concurrent  resolution  of  1783, 
and  that  the*  military  bounty  lands  be  laid  out  in  the  manner 
therein  prescribed.    The  act  of  the  28th  of  February^  1789, 
directed  the  commissioners  of  the  land  office  to  lay  out  these 
lands  into  townships,  and  the  townships  into  lots,  and  then 
to  proceed  to  ballot  for  each  soldier^s  lot.    In  this  inchoate 
state  of  the  military  rights,  the  above  patentee,  on  the  5th 
of  September^  1789,  (having  then  an  equitable  right,  but  no 
legal  title,)  sold,  quit-claimed,  and  confirmed  all  his  **  right, 
title,  claim,  and  demand,"  to  the  said  lands,  to  the  plaintiff) 
by  a  conveyance,  purporting  to  be  a  deed  in  fee,  and  to  be 
given  for  a  valuable  consideration,  but  which  had  no  seal 
affixed  to  it    After  this  conveyance,  the  act  of  6th  Aprtl^ 
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1 821.       1 7M,  was  passed,  gimg  letters  patent  fee  the  MHtary  boiw- 

^■^"^^"^     ty  lands,  an  operation  as  and  froitt  Um  21sIi  of  Marckf  1783, 

Y.  so  as  to  be  deemed  to  bains  vested  a  title  ia  the  grantees  froett 

W«ini«ia.     ^1^^^  ^^j^ .  ^^j  -^  declared  tbat  *^  all  granU,  bargains,  sales, 

devises,  or  other  dispositions,'*  made  by  the  grantees,  or'  their 

heirs  or  assigns,  of  the  said  lands  so  to  be  granted,  between 

th^  37th  of  March,  1783,  and  the  date  of  ihe  letters  patent, 

should  be  good  and  effectual,  as  if  the  letters  patent  had  been 

granted  on  the  27th  of  March,  1783. 

Thomas,  the  soldier,  is  then  to  be  deemed,  by  the  force  of 
this  last  statute,  to  have  beea  legally  seized  of  the  lot  in 
question,  when  he  sold  to  tue  plaintifi^  by  an  instrument  in- 
tended to  be  valid,  but  by  mistake  or  ignorance,  not  compe- 
tent to  convey  ap  estate  in  fee,  at  law,  according  to  the  de- 
obioni  of  the  Supreme  Court.  The  conveyance,  hov^ever, 
was  equally  valid  as  if  the  soldier  bad  been  seisj^  in  fee  at 
the  time  of  making  it ;  apd  though  it  be  a  defective  convey- 
ance, fpr  want  of  a  sea],  yet  it  created  such,  an  equity  as  to 
bind  the  lands  in  the  hands  of  the  soldier  and  of  Ims  heirs* 
The  only  point  in  the  case  is,  whether  subsequent  j9urcAa«cr# 
from  Thomas  were  also  bound  by  th^t  equity^  in  consequence 
of  the  deposit  of  that  conveyance,  under  the  acts  of  8th  of 
Januarjfy  1794;,  and  27th  o(  March,  1794, 

I  think  it  isa  clear  point,  tbat  Thomas  was  bound  h^.  the 
conveyance  to  the  plaintiff,  and  that  it  passed  all  his  rigbl 
and  interest  in  equity.  It  was  not  loteuded  to  be  an 
agreement  only-  to  convey,  but  an  actual  present  convey- 
ance of  all  liis  right  and  title  ;  and,  in  equity,  it  did  pass  it. 
The  omission  to  affix  a  seal,  was  a  mere  mistake  contrary 
to  the  intention  of  the  parties ;  for  the  instrument  concluded 
with  these  words  :  "  In  witness  whereof^  I  have  hereunto  set 
my  baud  and  seal."  It  also  cootaiojed  a  coyeuaut,  for  fui^ 
ther  assurance,  and  that  he  would  at  any  ftms  thereafier,  at 
ihe  request,  cost^  and  charges  of  ihe  plcuntif,  hi^  heirs  amd 
assigns^  make,  seal,  and  execute  any  reasonable  aci^conv^- 
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mM$^  and  oimufune^  in  Ifte  la«s  /or  th^ptw/ittgrnnling^  quU^  IflSfl  • 
elaimingj  and  eonfinmng  all  hia  righif  fitf«,  amd  demand  io 
IJU  lands  afoPtsaid.  Thomas  wod  h»  hiMn^oald  kttve  been 
compelled  Co  have  executed  a  OM>re  perfect  coBveyancei  and 
one  competent  to  have  passed  the  legid  title  to  the  pUntiC 
Bat  he,  afierwardsy  in  1796,  conveyed  hie  legal  title,  by  a 
deed  in  lee,  to  PreWon,  under  whom  the  defendants  claim;  . 
and  the  question  ie,  whether  Pretimi,  and  all  hoMiog  nnder 
him,  were  not  chargeable  with  notice  of  the  equity  of  the 
plaintiff. 

The  act  of  8th  of  January^  1794,  Erected,  ^  that  all  deeds 
and  conveyances  heretofore  made  and  executed,  or  pretend- 
ed so  to  be,  of  and  concerning,  or  whereby  any  of  the  said 
lands  might  be  any  way  affected  in  law  or  equity,  should,  on 
or  before  the  Ist  of  «Afay,  1794,  be  deposited  in  the  clerk's 
office,  8zc«  and  if  not,  that  they  should  be  adjudged  fraudu- 
lent and  void,  against  any  subsequent  purchaser  or  mortga* 
gee,  for  a  valuable  consideration ;  and  all  deeds  and  con* 
veyances  thereafter  to  be  made,  were  to  be  recorded,  or  to 
be  adjudged  fraudulent  and  void,  against  any  subsequent 
purchaser  or  mortgagee,  for  a  valuable  consideration,  whose 
deed  should  be  first  recorded,"  be  The  time  for  depositing 
the  deeds  was  afterwards  prolonged  to  the  1st  otMojff  1795^ 
and  it  appears  in  proof,  that  the  conveyance  to  the  plaintiff 
was  duly  deposited,  in  pursuance  of  the  act,  on  the  27th  of 
Jlprilt  1795,  and  was  afterwards  duly  proved,  on  the  8th  of 
March^  1799,  and  the  identity  of  the  soldier  is  perfecdy  as- 
certained* 

The  deposit  of  these  conveyances  was  intended  by  the  le*     a  d«poBi(  or« 

■  "^  ^  conveyance    of 

ffislature  to  be  notice  to  all  subsequent  purchasers  of  their  piiiiuiy  bouaty 

^  -I  r  l^„^^  punuaat 

existence  and  contents,  and  the  deposit  of  them  would  have  iPj^^f}^^ 

Sul  of  «*"""■""- 


been,  in  a  degree,  useless,  if  it  was  not  intended  to  operate  as  '^*  ^f!  ^*"** 

^  '  Talent  to  a  re- 

Botioe.  The  deposit,  as  to  all  deeds  and  conveyances  made  ^Je^Ji^^noSM 
prior  to  the  act,  tras  intended  as  a  substitute  for  the  prior  re-  %r,i£^"^''^ 
glstiy  of  them,  and  to  be  from  the  date  of  the  deposit,  equiva- 
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1881 .  feot  to  the  fffcordiog  of  them.    It  was  the  policy  of  that  sta-' 

^^"'^^^'''^  ^^  ^o  p^^ce  all  the  military  tides  upon  record,  and  by  ano- 

▼.  ther  revision  in  it,  all  future  conveyances  of  any  of  these 

*  lands  were  to  have  priority,  according  to  the  registry  of 


them.    The  words  of  the  act  were  comprehensive  enough 
to  em)>race  the  case  of  the  plaintiff's  conveyance,  for  it  reach- 
ed to  every  instrument  of  or  concerning  these  lands,  and 
whereby  these  lands  might  be  affected,  in  law  or  equity. 
Deeds  and  conveyances,  any  way  affecting  the  title  prior  to 
that  day,  were  to  be  deposited,  and  deeds  and  conveyances 
thereafter  were  to  be  recorded ;  and  the  omission  to  deposit 
in  the  one  case,  and  the  omission  to  record  in  the  other,  equal- 
ly avoided  the  conveyance  as  against  subsequent  purchasers^ 
without  notice,  whose  deeds  were  first  recorded.    There  waa 
no  space  of  time  left,  in  which  the  files  and  records  in  the 
clerk's  office  were  not  to  contain  the  test  of  the  title ;  and  I 
cannot  entertain  a  doubt,  that  the  deposit  was  intended  to 
be,  and  was,  in  judgment  of  law,  as  effectual  notice  to  pur* 
chasers  in  the  one  case,  as  the  record  of  subsequent  deeds 
was  notice  in  the  other.    It  is  settled,  {Johnson  v.  Stagg^  2 
Johm.  Rep.  510.     Frost  v.  Betkman,  1  Johns.  Ch.  Rep. 
298.     Parkist  v.  Alexander,  ib.  389.)  that  the  registry  of 
a  mortgage  under  the  mortgage  act,  is  notice  to  all  subse- 
quent purchasers  and  mortgagees ;  and  the  same  construe* 
tion  ought  to  be  given  to  the  act  above  referred  to,  for  the 
case  is  within  the  same  reason  and  policy. 
A   defectire      When,  therefore,  Preston  purchased  of  Thomas^  and  when 
bl^SI?u^  Matthews  purchased  of  him,  they  were  each  of  themcharge- 
S^inn°tShein  <^ble  with  notice  of  the  conveyance  of  TTiomas  to  the  plain*- 
oftheg»ator.    ^jg.^  ^^^  ^f  j^  contents.    They,  therefore,  took,  subject  to 
that  equity,  equally  with  Thomas  himself,  or  with  his  heirs  } 
and  in  the  words  of  Ch.  B.  Eyre,  in  JIforse  v.  Faulkner,  (1 
Anst.  14.)  ^'  It  is  clear,  that  where  there  is  an  agreement  to 
convey,  or  a  defective  conveyance  by  a  person  then  actually 
having  title,  that  would  be  such  an  equity  as  would  bind 
the  lands  in  the  bands  of  the  heir.''    So,  a  defective  coii- 
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▼eyaiice  has  been  held  good  against  a  snbse^nent  vohintary       1821« 
grantee.     {Martin  v*  Seamore,  1  Ch.  Cas.  170.)   But  what  ^^^^^^^^ 
is  more  to  the  point,  a  defective  conveyance  of  copyholdi         v. 
which  was  void  in  law  for  want  of  being  presented  in 
due  time,  was  made  good  against  a  subsequent  purchaseri 
with  notice  of  the  prior  defective  surrender,  and  the  sub- 
sequent  purchaser  was  decreed  to  pay  the  debt  which  the 
defective  surrender  was  intended  to  secure,  by  way  of 
mortgage,  or  else  to  surrender  the  legal  estate*  {Jennings  v. 
Mocrt^  3  Vtm.  609.)   Assuming  the  subsequent  purchasers 
in  the  present  case  under  Thwnas^  to  have  had  notice  of 
the  conveyance  to  the  plaintiff,  that  case  is  in  point ;  and 
it  was  decided   by  Lord  Chancellor  Cowper^   in    1708. 
We  find  a  similar  decision  a  century  afterwards,  in  the 
recent  case  of  Daniels  v.  Davison.  (17  Vesey^  433.)     In     SpMific  per- 
this  latter  case,  Lord  Eldan  decreed  specific  performance  creedof  a  coo- 
of  a  contract  against  a  subsequent  purchaser,  with  notice  suteeqwotpai^ 
of  the  equitable  title  of  the  plaintiff.    He  was  charged  only  ticeofthe'pi^ 
with  constructive  notice,  and  was  to  be  considered  as  a  ^tT'*"^^ 
purchaser,  subject  to  the  plaintiff's  equity ;  and  such  a 
conveyance  from  the  purchaser  was  decreed,  as  the  mas- 
ter should  settle.      In  short,  the  doctrine  is  too   well 
established,  and  is  too  just,  in  itself,  to  admit  of  any  doubt : 
and  it  being  entirely  clear  that  the  equitable  title  was  in 
the  plaintiff  when  Preston  purchased  of  the  soldier,  and 
that  the  deposited  conveyance  was,  by  the  force  and  ope- 
ration of  the  statute,  notice  of  its  contents  to  every  sub- 
sequent purchaser,  it  follows,  as  a  necessary  consequence, 
that  the  plaintiff  is  entitled  to  a  conveyance  from  the  de- 
fendants of  all  the  right  and  title  to  the  lot  which  they  held 
as  trustees,  under  the  will  of  David  Matthews. 

I  shall,  accordingly,  decree,  that  the  defendants,  within 
forty  days  after  the  service  of  a  copy  of  the  decree,  release 
and  convey  to  the  plaintiff,  in  fee,  all  the  right  and  title 
derived  to  them  as  trustees  under  the  will  of  David  MaU 
ihewSf  deceased,  to  the  said  lot  No.  11,  in  Solon^  by  a 
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proper  and  ytlid  deed  in  law,  to  conrey  eoch  right  and 
title,  tbe  forcn  of  which  ii  lo  he  settled  by  a  master,  at 
jobt  expense,  if  the  parties  or  their  counsel  cannot  other- 
wise agree  upon  the  same ;  and  that  no  costs  of  this  sDit 
be  charged  by  either  party  as  against  the  other* 

Decree  accordingly. 


Gbegort  and  Withers,  Overseen  of  the  Poor  of  the  towa 
of  Sand  Lake, 
against 
Reeite  and  Hull,  Overseers  of  the  Poor  of  the  town  of 

Berlin. 

Q  On  a  bill  filed  by  tbe  oveneers  of  tbe  poor  of  tbe  town  of  5.  against  tbe 

oveneeiB  of  the  poor  of  the  town  of  B.,  for  relief,  on  tbe  ground 
^  of  fraud,  alleged  to  have  been  committed  by  a  former  overseer  of 
tbe  poor  of  B.,  upon  tbe  former  overBeers  to  tbe  poor  of  5.,  in  the 
apportionment  of  the  money  and  poor  belonging  of  B.,  pumiant  to 
tbe  provision  of  an  act  for  tbe  division  of  that  and  another  town 
into  three  towns  :  Held^  that  this  Court  could  not  give,  relief  for  or 
against  tbe  parties,  in  their  individual  capacities ;  and  that  the  reme- 
dy, if  any,  between  the  two  towns,  was  at  law. 
Where  a  demurrer  to  the  plaintiff^  bill  is  allowed,  on  the  ground 
that  tbe  relief,  if  any,  is  at  law,  tbe  defendant  is  entitled  to  his  taxa- 
ble costs. 

AprU  iiih  THE  bill  charged,  that  at  a  meeting  of  the  supervisors  and 
«id  May  4ih.  ^^  overseers  of  the  poor  of  the  towns  otSandLake  and  Berlin 
on  the  13th  of  Jtfay,  1813,  for  the  purpose  of  apportioning  the 
money  and  the  poor  belonging  to  the  town  of  £.,  between  the 
two  towns  of  B.  and  S.,  pursuant  to  the  second  section  of  *  the 
^^  Act  to  divide  the  towns  of  GreenbuMh  and  Berlin  in  the 
county  o(  Rensselaer  into  three  towns,"  passed  June  19th, 
1812,  {sess.  35  ch.  204.)  the  overseers  of  the  poor  o{  Berlin^ 
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by  firailicliileiitmiMrQpfeseQUUoiis  caased  the  supervisor  nod      .183). 

OY^Tieera  of  the  poor  of  Sand  Lake  to  enter  into  i^n  agree-    ^^^^^'^ 

mentio  writing  with  the  aupervieor  and  overseers  of  the.  poor         v 

of  £.,  by  srhich  the  aaid  town  of  £•  iv)as  charged  with  an  , 

undue  proportion  of  ibe  burdep  ia^Bespect^to  the  poor,  &c« 

The  bill  prayed  for  relief,  and  that  the  overseers,  of  the  poor 

of  &  might  be  decreed  to  refand  and  pay  to  the  overseers 

of  the  poor  ofS.,  the  plaintiffs,  what  would  have  been,  and 

would  Still  be,,  their  doe  proportion  c^eipense,  on  a  jusi 

and  fair  apportionment  of  the  said  poor. 

The  defendants  demurred  to  the  bill,  on  the  ground  that 
the  plaintiffs  had  no  title,  either  in  their  individual  or  oor^ 
porate  capadty,  to  sue  the  defendants ;  and  that  the  plaintifis 
Imd  not  shown  a  case,  entitling  them  to  discovery  or  relief. 

Henry,  for  the  defendants,  in  support  of  the  demurrer,  ci-  j^  n//^ 
ted  Coop.  Equ.  PL  164.  193,     6  Fewy,  773.  777.     13 
Johns,  Rep.  496.    16  Johns.  Rsp^  6.     2  Johns*  Ch.  Rep. 
371.  384.  389. 

Van  Viohtenf  contra.  He  cited.  Overseers  of  Piitstozon 
V.  Overseers  of  Plattsburghf  18  Johns,  Rep.  407. 

The  CHANCCtiLoa  said,  that  he  did  not  consider  that  he  MasfHh 
could  give  relief  under  the  biU,  for  or  against  the  parties,  in 
their  individual  capacities }  and  that  if  there  was  any  re- 
medy, as  between  the  two  towns,  it  was  at  law,  by  mandamus ^ 
'  certiorari^  or  personal  action.  The  following  decretal  or- 
der was  then  entered :  ^'  It  is  declared^  Sec  that  the  remedy  (if 
any)  by  the  present  overseers  of  the  poor  of  the  town  otSand 
Lake,  against  the  present  overseers  of  the  poor  of  the  town 
of  Berlin^  for  an  alleged  fraud  committed  by  a  former  over- 
seer of  the  poor  of  the  town  o(  Berlin^  upon  a  former  super^ 
visor  and  overseers  of  the  poor  of  the  town  of  Sand  Lake^  in 
the  apportionment  of  the  money  and  poor  belonging  to  the. 

Vol.  V.  30 
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1821.  town  of  Berlin^  ooderthe  provisioQsof  the  act  enHtledj  ^  Ab 
act"  Sec.  passed  the  19th  of  Jane,  1812,.  appertMMto  a 
Court  of  Law,  and  not  to  this  Court  It  is,  therefore,  Of' 
dered^  &c.  that  the  plaintiffi'  bill  be  dismissed,  without  costs 
to  be  Caied  by  eiAer  partj,  as  against  the  other.'' 

Jultf  6th,  The  cause  was  this  day  re-heard,  by  amsent, 
on  the  question  of  coifs* 

Htnry,  ibr  ihe  defendants,  ciCed  3  MM.  C3L  415,41^ 
2  Aik.  lis.  11  Vesey,  462.  18  V^imf^  16.  4  Bro.  C. C 
545.     1  Feiey,  582. 

Van  Vechten,  for  the  plaintifi,  cited  1  Johns.  Ch.  Rep.  166. 
and  the  cases  there  ciled.  1  Johns.  Ch.  Rep.  566.  2  Johns. 
Ch.  Rep.  65. 139.  520.  274. 317.     3  Johns.  Ch.  Rep.  417. 

Th£  Cbanccllor  said,  he  should  allow  the  defendant 
bis  taxable  costs,  on  the  strength  of  the  authorities  oC  HoU 
brooke  v.  Cracrafij  (6  Vesey^  706.  no/e,)  the  anonymom  case 
in  9  Veset/j  221.  and  the  English  rule  of  Lord  Keeper 
Wright,  in  mo.  {Beames'  Orders,  p.  320.)  That  it  ap- 
peared from  these  cases,  to  be  the  English  practice,  to  al- 
low the  defendant  his  costs,  when  he  prevailed  by  the  al« 
lowance  of  the  demurrer ;  and  that  practice  was  followed 
in  Davoue  v.  Fanning.  (4  Jolms.  Ch.  Rep.  199.)  The  for* 
mer  decree  was  varied  accordiogly,  in  respect  to  costs. 
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1821. 


T.  Clowes  agmmt  Diokxitson  ud  others. 


The  pfadntiff  pnvdnwd  two  lots  of  land  cf  F.,  againiBt  whom  there  was 
anadfltm^jiideBieiit.  A]lthereal.«sUteQfF.  (the  residue  of  which 
waa  more  than  sufficient  to  satisfy  the  judgfoieiffjj^was  sold,  subject 
to  all  incumbrances,  under  a  subsequent  jud^ent^  to  the  defendant, 
who,  afterwards,  took  an  assignment  of  the  pqor  rat^ment,  and  is- 
sued ezecutioD  thereon,  under  which  the  tm^im  of  the  pbintiff 
were  aold,  and  purchased  by  the  defendant^r^  made  impicyements, 
and  sold  one  of  the  lots :  Heid^  that  thoji^  the  Co^rt  would  have  in- 
terposed and  prevented  the  sale  of  U>e^luntifis*  lots,  if  he  had  applied 
in  due  season,  for  that  purpose  r^t,  as  he  knew  of  the  sale,  at  the 
time,  and  delayed  four  years,  before  he  filed  a  biU  fi>r  relief,  the  Court 
refused  to  disturb  the  sale,  or  to  direct  a  reconveyance  of  the  lots  to 
him ;  but  the  defendant  was  ordered  to  pay  the  plaintiff,  as  an  equi- 
table indemnity,  under  the  circumstances  of  the  case,  the  sum  for 
which  the  lots  were  sold,  with  interest  from  the  time. 

A  judgment  creditor  is  not  entitled,  in  equity,  to  enforce  Ae  payment 
of  the  judgment  against  the  land  of  a  subsequent  purchaser,  as  long 
as  there  is  suiBcient  property  of  tiie  debtee  remakiiQg  unsold,  to 
aatisfy  the  judgment  And  the  creditor,  in  such  case,  is  entitled  to 
resort  to  the  land  of  the  purchaser,  to  the  extent  only  of  his  debt  which 
may  remain  unpaid  after  the  estate  of  the  debtor  has  been  exhausted. 

60,  if  A.  against  whom  there  is  a  judgment  being  seized  pf  lands, 
sells  a  part  of  them,  and  dies  seized  of  the  residue,  his  keirt  are  bound 
to  satisfy  the  judgment  as  far  as  the  assets  dssoended  to  them  are 
suiBcient  for  that  purpoae :  and  they  are  not  entitled  to  any  contri- 
bution from  the  purchaser  of  a  part  of  the  lands  of  A.y  for  they  stand 
in  the  place  of  their  ancestor,  and  there  is  no  equality  of  right  be- 
tween them  and  the  purchaser,  in  respect  to  the  judgment 

If  there  are  several  heirs,  and  the  judgement  creditor  collects  the  deb;^ 
from  a  part  of  the  inheritance  allotted  to  one  of  them,  such  heir  is 
entitled  to  contribution  from  his  co-heirs.  Jt  «€eow,  that  between 
purchasers  in  succession,  at  different  times,  of  diffd*  '^nt  parts  of  the 
estate  of  the  judgment  debtor,  there  is  no  contribution,  for  there  is 
no  equality  of  right  between  them. 


THE  biN,  filed  February  26th,  1817,  stated  that  Jacob^     jm^  7ih, 
L  Vandtfheydmj  deceased,  and  Catharine^  his  wife,  being 
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1681.  seized  in  fee  of  two  lots  of  Isnd,  (Nos.  241  and  343)  in 
Troy,  conveyed  the  same  by  deed,  dated  September  lOtb, 
1810,  to  the  plaintiff,  in  fee,  for  the  consideratita  of  one 
.  thousand  dollars,  with  covenant  of  warranty.  That  on 
the  5th  of  SeptembtTf  1810,  a  jadgment,  by  confession,  wab 
entered  up  against  J.  /•  F.,  in  favour  of  J&hn  Kimhetly^ 
for  2,013  dollars  64  cents,  debts  and  costs.  That  on  the 
27th  JIfarcA,  1811,  O.  fy  H»  Vai  recovered  a  judgment 
against  /.  /•  F.  for  20S  dollars  and  54  cents,  damages  and 
costs.  That  the  sheriff  of  Rensselaer  county,  by  virtue  of 
writs  of  Ji,  fa.  issued  on  these  judgments,  and  others, 
seized  all  the  real  estate  of  J.  /.  F.,  on  the  1 3th  of  May, 
1812,  and  sold  the  same,  under  the  second  judgment, 
subject  to  all  incumbrances;  and  the  defendant  /.  D, 
Dickenson  became  the  purchaser  for  3,410  dollars,  to  be 
applied  to  the  payment  of  younger  executions. 

That  the  execution  on  the  first  judgment  above  men- 
tioned was  Withdrawn,  at  the  instance  of  !>•  That  at  the 
sale,  it  Was  well  known  to  D.  and  to  others  concerned^ 
that  there  were  several  incumbrances  prior  to  the  second 
judgment  mentioned.  That  the  payment  of  the  elder  in- 
cumbrances was  considered  as  part  of  the  purchase  money, 
and  the  amount  aacertaioed.  That  the  real  estate  so  pur- 
cbased,  was  worth  more  than  double  the  amount  of  the 
'purchase  money  p^id  or  to  be  paid  by  D,,  including  all 
older  incumbrances.  That  D.  refused  to  pay  the  judg- 
ment  first  above  mentioned,  or  to  disencumber  the  two  lots 
4>f  the  plaintiff  from  if.  That  D.  purchased  that  judgment^ 
and  procured  an  assignment  (iiereof  to  be  made  to  G.  F. 
Lansings  but  for  his  own  use  and  benefit,  and  procured 
the  two  lots  so  purchased  by  the  plaintiff  of  F.,  to  be  sold 
under  that  judgment,  without  the  plaintiff '&  knowledge, 
and  became  the  purchaser  of  the  lots,  on  the  32d  of 
February,  1813,  for  650  dollars.  That  J^  I.  V.  died 
on  the  6lh  of  Aprils  1813;  and  i>.,  on  the  13th  of 
J%me^  1816,  prociired  his  widow  (defendant)  to  agree  to 


CASES  Bf  CHANCEHT.  999 

velaase  ber  domer  in  certain  real  ettale  held  bjr  D.,  and  be       1821. 
agreed  to  convey  to  her  one  of  the  two  lota  (No.  243)  so 


pardiaied  by  the  plaintiA  That  about  900  dollars  was  ^'^Y*' 
daeonthe  first  mentioned  judgment,  at  the  time  of  the  P'«"^«<»' 
aaleojrtbe  phintMf's  two  lots ;  and  tbe  proportion  of  that 
snm  jnstly  chargeable  on  tbe  two  lots  of  tbe  plaintiff)  (in 
case  />.  was  not  bound  to  dbcbarge  tbe  judgment)  would 
not,  according  to  tbe  lOtb  section  of  tbe  act  concerning 
judgments,  and  executions,  passed  JIfarcA  31st,  1801, 
exceed  sixtif  dollars;  and  the  residue,  or  840  dollars, 
would  have  been  justly  chargeable  on  the  real  estate  held 
by  the  defendant  D.,  subject  to  the  judgment.  That  the 
plaintiff  would  have  paid,  before  the  sale,  his  proportion 
of  the  judgment  chargeable  on  bis  lots,  if  the  defendant  />. 
would  have  paid  his  proportion,  according  to  the  act ;  and 
an  application,  for  that  purpose,  was  made  on  the  part  of 
the  plaintiff,  before  the  second  sale,  and  D.  gave  encou- 
ragement as  to  the  proposed  arrangement,  until  the  hour 
of  sale,  when  he  refused  to  enter  into  it.  That  at  the  time 
of  the  sale  of  the  sheriff  under  the  second  judgment  above 
mentioned,  there  was  no  bonajide  incumbrance  by  J.  I.  V. 
on  the  two  lots  purchased  by  the  plaintiff,  except  the  judg- 
ment first  above  mentioned ;  and  the  property  of  J.  /•  V. 
in  possession  of,  and  purchased  by  Z).,  was  worth  fifteen 
times  the  amount  of  that  judgment*  The  bill  prayed  for  a 
discovery  and  production  of  deeds,  &c»,  and  that  the  plain- 
tiff might  be  relieved  from  tbe  sale  of  the  two  lots,  abso- 
lutely, or  conditionally,  upon  payment  of  bis  proportion  of 
the  said  judgment,  according  to  the  said  act ;  or  that  the 
defendant  JD«  be  decreed  to  convey  lot  No.  342  to  the 
plaintiff,  free  from  all  incumbrances,  &c. ;  and  that  the 
plaintiff  might  be  relieved  as  to  the  right  of  dower ;  and 
that  he  might  have  an  account  of  the  rents  and  profits, 
since  tbe  death  of /•  /•  Fl,  and  for  general  relief* 

The  amwer  admitted  that  the  sheriff,  at  the  time  charged 
in  the  bill,  sold  all  the  real  estate  of/*  /.  F.  in  his  bailiwicki 
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1831.       including  the  tviro  lots  conveyed  to  the  plaintiff,  to  A,  (br 
^^•^'v^^      3,410  dollars,  and  gave  him  a  deed.    Bat  it  denied  that  the 
V.   '      sale  was  made  sulgect  to,  or  under  any  undertaking  of  Z>., 
DicKiOTow.    jQ  p^y  3J1  p^j^p  iBcumbrances,  or  that  the  ^Kcotioli  on  the 
~~~"^"^~"  first  mentioned  judgment  was  postponed,  or  withdrawn  at  the 
instance  of  D.    It  was  admitted,  that  i>.,  at  the  time  of  sale, 
knew  of  the  prior  jodgmeot,  and  that  he  purchased  with  an 
expectation  of  obtaining  an  assignment  of  it,  to  secure  him- 
self.   That  the  defendaou  D.,  A.  G.  Lansings  John  IVillard^ 
and  71  W.  Ford^  jointly  paid  the  purchase  money  to  the  she- 
riff; and  they  denied  that  the  first  or  elder  judgment  was 
considered  as  any  part  of  the  purchase  money,  or  that  they 
knew  of  the  amount  of  all  prior  incumbrances,  or  that  such 
amount  entered  into  the  estimate  of  the  price.    That  the 
real  estate  of  J.  /.  V.  was,  at  that  time,  under  heavy  incum* 
brances,  of  various  voluntary  and  fraudulent  deeds,  mortga- 
ges, and  judgments,  and  the  sheriff,  for  (hat  reason,  sold  th^ 
whole  together.    That  D.  purchased  for  the  benefit  of  the 
other  three  defendants  above  named,  as  tenants  in  common* 
That  many  of  the  antecedent  incumbrances  on  the  estate  of 
J.  /.  V.  remain  unsatisfied.     That  the  defendants,  since  the 
sale,  have  discovered  that  the  title  to  a  greater  part  is  defec* 
tive.     That  the  lots  of  the  plaintifl,  at  the  time  of  the  pur- 
chase  in  1812,  would  have  been  worth  1,200  dollars;  that 
the  rest  of  the  lands  purchased  by  jD.,  would  have  been  worth 
20,000  dollars,  if  the  title  had  been  clear ;  that  the  purchase 
was  hazardous,  and  D.  paid  the  full  value,  considering  the 
state  of  the  title.    That  6.  F.  L.,  on  the  suggestion  of  the 
defendant  L.,  on  the  16th  ofMayy  1813,  purchased  and  took 
an  assignment  of  the  prior  judgment  above  mentioned,  for 
000  dollars,  there  being  due  thereon,  including  costs,  937 
dollars*     That  there  is  no  stipulation  between  him  and  the 
defendants,  but  they  believe  that  G.  F.  L.  is  willing  to  give 
them  the  benefit  of  that  judgment,  on  being  repaid  what  he 
has  advanced.     It  was  admitted,  that  the  sheriff,  on  the  12th 
of  Marchy  1813,  sold  the  two  lots  of  the  plaintiff,  on  an  exe- 
cution issued  on  the  prior  judgment,  and  that  the  defendant 


Clowbb 
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D.  beeame  the  purchaser,  for  650  dollars.  That  Lemml  1821. 
Hawley^  agent  of  Btram  Clowa^  the  uncle  of  the  plaintiff, 
attended  the  sale^  and  bid.  That  the  deed  for  the  two  lots  ^"^^ 
was  given  to  the  plaintifi;  at  the  instance  and  for  the  benefit  ^'^'""^'; 
of  Hiram  CloweSy  and  upon  an  usurious  agreement  between 
fl»  C.  and  J.I.  V.  That  the  defendant  D.  never  heard  of 
the  deed  to  the  plaintiff,  until  after  his  last  purchase,  though 
he  had  been  informed  that  J.  I.  V.  had  sold  the  lots  to  /f, 
C,  under  an  agreement  betvireen  them.  The  agreement  be- 
tween jD.  and  the  widow  of  7,  /.  f^.,  of  the  lOtb  of  Aftil^ 
1816,  as  stated  in  the  bill,  was  admitted* 

Several  witnesses  testified  that  the  sheriff  sold  the  property 
of  3. 1.  F.,  under  VaiV^  judgment,  subject  to  all  elder  judg-* 
ments  and  incumbrances ;  and  they  believed  that  these  prior 
incumbrances  entered  into  the  calculations  of  the  bidders. 
It  appeared  from  the  certificates  of  the  clerks,  that  there 
were  two  mortgages  on  the  property  of  /.  /.  V.^  prior  to  the 
deed  from  him  to  the  plaintifi^  and  which  mortgages  included 
the  two  lots  conveyed  to  the  plaintiff;  and  that  there  were 
also  several  judgmenu  prior  to  the  date  of  the  deed.  But 
the  amount  due  on  these  mortgages  and  judgments  was  not 
ascertained. 

T.  Clowes,  plaintiff,  in  person. 

A,  Van  Vtchten^  for  the  defendants. 

The  Chancellor.  When  the  plaintiff  purchased  his 
two  lots  of  Vanderheyden^  the  residue  of  the  real  estate  of 
F.  was,  in  equity,  first  chargeable  with  the  burden  of  pay* 
ment  of  the  prior  judgment  of  Kimberly,  If  the  owner  of 
the  judgment  had  attempted  to  enforce  it  against  the  two  lots 
of  the  plaintiff,  he  would  undoubtedly  have  been  directed  by 
this  Court,  upon  due  application,  to  have  levied  the  judgment 
debt  upon  the  lands  remaining  unsold  by  F.,  ^ecause  it  wa^ 
the  proper  debt  of  J^*,  and  he  ought  to  pay  it/  The  credi- 
tor would  have  been  entitled,  in  equity,  to  hay.^  resorted  to 
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1831 .  die  lots  of  the  plaiatifi;  •nffy  in  ike  etwtil  of  the  prbpeitf  re- 
maioing  with  F.  not  beiog  tnfficieDt  to  satisfy  the  jadgmeot ; 
and  be  would  have  been  eatitkd  to  that  resort  only  to  the 
extent  of  the  debt  remaining  unpaid,  after  tbe  estate  of  V. 


A  judgment  had  been  exbansted.  So,  if  F.  had  died  sened  of  the  reri* 
•nfoi^'  ^^Vi  dae  of  his  real  estate  remaining  unsold  after  the  sale  to  the 
^Mt  ^thl  land  plaiotiiT,!  bis  heirs  would  have  been  bound  to  have  discharged 
parciMae^  ^M  that  judgment  to  the  extent  of  the  assets  descended,  and  they 
oi^riuftdoftbe  liquid  not  have  been  entitled  to  any  contribution  from  the 


l^raffid^to  plaintiff,  seeing  that  ther^  was  no  equality  of  right  between 
IS^^i"^  them,  in  respect  to  that  jodgment  debt.  It  would  have  been 
uSioid,  oSy  *®  exclusive  duty  of  the  heirs,  to  the  extent  of  ihe  assets, 
SainTanpaid'of  ^  ^^^  P^^  ^^^  judgment,  and  to  have  kept  the  plaintiff 
^  ^r  eSSS  l^armless,  who  was  a  bonajide  purchaser  from  their  aocestori 
of  the  debtor  is  fo^  ^  valuable  Consideration,  and  with  covenants  of  warran- 

exheiuted.  ' 

gefrfwhopey  ty.    If  there  were  several  teirs,  and  the  estate  of  V.  had 

offthejadg^ment    ^  *-      i 

debt  air  their  aD-  been  divided  amonir  them,  and  tbe  judirment  creditor  had 

cettor,  are  not  o  »  .10 

enutied  to  de>  collected  the  debt  from  the  portion  of  the  inheritance  allot- 

maiid  cootriba-  *^ 

tioo  of  a  par-  ted  to  oue  of  them,  such  heir  would  have  been  entitled  to 
land,  tabject  to  contribution  from  bis  co-heirs,  because  the  heirs  would  all 
Boti/S«Dor-  have  stood  in  etqualijure^  in  respect  to  the  duty  of  discharge 
hu  beenuken  ing  that  debt;  but  he  would  not  have  been  entitled  to  con- 
oftSfancestor,  tribtttiou  from  any  other  source. 

cMitrfbotioo  ^  These  principles  of  equity  are  clearly  laid  dowd  in  Sir 
heS.  **"  ^  ^^»  Harberl^s  cast^  (3  Coke^  11.6.)  where  it  was  resolved, 
that  if  jf •  be  seized  of  three  acres,  and  acknowledge  a  re- 
cognizance or  statute,  and  enfeoff  wf.  of  one  acre,  B.  of  ano- 
ther acre,  and  the  third  acre  descends  to  his  heir,  and  if 
execution  be  sued  out  against  the  lieir,  he  shall  not  have 
contribudon  against  the  purchasers^  *'  for  the  heir  sits  in  the 
seat  of  his  ancestor ;"  and  the  rule  is  the  same  though  the 
purchaser  take  the  land  without  a  valuable  consideration, 
and  though  the  heir  be  charged  as  tertenant.  (Vide  Har- 
vey  V.  Woodhouse,  1731.  StUct  Cas.  m  Ch.  3,  4.  S.  P.)  It 
was  also  held  lb  the  same  case,  that  the  land  of  tbe  conusor 
in  a  recognisance  was  exclusively  to  be  charged,  when  di- 
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yen  persooft  baYe  purchaaed  aoy  of  the  land  subject  to  the       1821. 
recognizaDce,  becaase  the  purchaser  does  not  stand  in  the      ^^^^ 
same  degree  with  the  conusor  himself;  but  where  there  are          v. 
several  heirs,  or  where  several  persons  join  m  a  recognizance,  


one  heir,  or  one  conusor,  should  not  be  charged  exclusively, 
for  their  relations  and  duties  were  equal,  and  the  charge 
should  be  equal. 

This  case  settles  the  question  of  contribution  as  between  ti,iJe*Jf^c«i^ 
the  vendor  and  the  purchaser,  or  the  heirs  of  the  vendor  and  {JJeeo^^purcha- 
the  purchaser ;  and  if  there  be  several  purchasers  in  succes-  J«jjj  jJIdSSenl 
sion,  «t  different  times,  I  apprehend  that  in  that  case,  also,  ^^^^,ofu!e 
there  is  no  equality,  and  no  contribution  as  between  these  ^Q^^ent^^N 
purchasers.    Thus,  for  instance,   if  there  be  a  judgment  or, 
against  a  person  owning  at  the  time  three  acres  of  land,  and 
be  sells  one  acre  to.  ./^.,  the  two  remaining  acres  are  first 
chargeable  in  equity  with  the  payment  of  the  judgment  debt, 
as  we  have  already  seen,  whether  the  land  be  in  the  hands 
of  the  debtor  himself  or  of  his  heirs.  If  he  sells  another  acre 
to  B.  the  remaining  acre  is  then  chargeable,  in  the  first  in- 
stance, with  the  debt,  as  against  B.  as  well  as  against  A. ; 
and  if  it  should  prove  insufficient,  then  the  acre  sold  to  B. 
ought  to  supply  the  deficiency,  in  preference  to  the  acre  sold 
lo  .d. ;  because  when  B.  purchased,  he  took  his  land  charge^ 
able  with  the  debt  in  the  bands  of  the  debtor,  in  preference 
to  the  land  already  sold  to  Jl.    In  this  respect,  we  may  say 
of  him,  as  is  said  of  the  heir,  he  sUs  in  the  $eai  of  his  grantor^ 
and  must  take  the  land  with  all  its  equitable  burdens ;  it 
cannot  be  in  the  power  of  the  debtor,  by  the  act  of  assigning 
or  selling  his  remaining  land,  to  throw  the  burden  of  the 
judgment,  or  a  rateable  part  of  it,  back  upon  Jt.    It  is  to 
be  observed,  that  the  debt,  in  this  case^  is  the  personal  obliga- 
tion of  the  debtor,  and  that  the' charge  on  the  land  is  only 
by  way  of  security  }  the  case  is  not  analogous  to  a  rent 
charge,  which  grows  out  of  the  land  itself^  and  where  every 
purchaser  of  distinct  parcels  of  a  tract  of  land  charged  with 
the  rent,  takes  it  with  such  a  proportionable  part  of  the 
Vol.  V.  31 
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1821.  charge.  The  owners  of  the  land,  in  that  case,  all  stand 
eqaal,  and  if  the  whole  rent  be  levied  upon  one,  he  shall  be 
eased  in  equity,  by  a  contribution  from  the  rest  of  the  pur* 
chasers^,  because  of  the  equality  of  right  between  them*  (1 
Eg.  Cos*  Mr.  tit.  Contribution^  A.  I.) 

The  case  of  CUll  v.  Lyon^  (1  Johns.  Ch.  Rep*  447.)  was 
decided  upon  the  principles  here  laid  down.  A  mortgagor 
sold  part  of  tht  mortgaged  premises  to  Lyon^  for  a  valuable 
consideration,  and  then  the  residue  was  sold  under  subse* 
quent  judgments  and  execudons^  and  it  was  held  that  the 
mortgage  was  first  to  be  satisfied  out  of  the  lands  purchiised 
under  the  judgments,  and  that  Lyon  was  not  bound  in  equity 
to  bear  any  proportion  of  the  mortgage  debt,  unless  the  re- 
sidue of  the  mortgaged  premises  should  not  be  sufficient  to 
satisfy  it.  The  subsequent  purchaser,  under  the  judgments^ 
took  only  such  right  as  the  mortgagor  had  in  the  remainder 
of  the  mortgaged  premises;  and  the  mortgagor  was  bound 
to  apply  the  land  he  had  retained,  to  discharge  themortgage 
debt,  and  not  to  sufier  the  debt  to  fall  upon  the  portion  of 
land  he  had  sold ;  and  in  so  discharging  the  mortgage  debt, 
he  would  have  no  right  of  contribution  against  his  own  ven- 
dee. The  purchaser  under  him,  or  under  a  subsequent  judg^ 
ment,  by  him  suffered  or  confessed,  could  not  be  in  any  bet* 
ter  situation,  as  it  respected  the  prior  purchaser. 

To  this  effect  was  the  observation  of  Coke  and  of  Hobart^ 
in  Fleetwood  and  Aston^s  Cate^  {Hob.  45.)  that  as  against 
his  own  conveyance,  the  conusee  of  a  statute  cannot  require 
contribution. 

In  the  present  case,  there  was  no  right  of  contribution  ex* 
isting  as  between  the  parties  to  this  suit.  The  judgment  of 
Kimberly  was  chargeable  upon  the  remaining  property  of 
Vanderheyden^  purchased  by  the  defendant  2).,  for  the  be- 
nefit of  himself  and  the  other  three  defendants,  in  Jlfoy,  1812  ; 
and  that  property  was,  in  equity,  to  be  first  applied  to  dis^ 
charge  it.  When  Kimberly' s  judgment  was  about  to  be  en- 
forced in  February^  1813|  against  the  two  lots  of  the  plain- 
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tiff,  there  can  be  no  doabt  that  the  plaintiff  might,  by  1821. 
application  to  this  Court,  have  had  that  sale  stayed,  and  have 
tomed  the  defendants,  as  owners  of  tliat  judgment,  upon  the 
other  lands  of  V.  which  had  been  sold  under  a  junior  judg- 
ment. If  these  lands  had  been  insufficient,  then,  indeed,  the 
lots  purchased  by  the  plaintiff  would  have  had  to  supply  the 
deficiency.  But  if  the  other  lands  had  been  competent,  (and 
of  which  no  doubt  can  be  entertained  from  the  case,)  neither 
F.,  nor  his  heirs,  nor  his  assignee  or  vendee,  could,  as  own- 
er of  these  lands,  have  had  a  claim  upon  the  plaintiff  for  con- 
tribution. And  there  would  have  been  the  less  colour  of 
equity  for  snch  a  claim,  seeing  that  the  sheriff  *s  sale  of  these 
remaining  lands  of  V.  was  expressly  made  subject  to  all 
prior  incumbrances.  This  monition,  given  at  the  sale,  re- 
moves all  pretence  for  surprise  or  hardship  in  the  case,  for 
the  purchasers  took  with  full  knowledge  of  the  prior  unsa- 
tisfied judgment  of  Kimberly. 

But  the  purchasers  under  that  sale  have  since  acquired 
the  ownership  o(  Kimhtrly*$  judgment,  and  wielded  it  with 
a  very  inequitable  hand.  They  have,  by  execution  under  it, 
sold  the  lots  of  the  plaintiff,  and  purchased  them  in  for  their 
common  benefit. 

As  owners  of  Kimberly^s  judgment,  they  have  sold 
the  lots  of  the  plaintiff  in  part  satisfaction  of  it,  whereas 
it  ought,  in  justice  and  equity,  to  have  been  entirely 
and  exclusively  satisfied  out  of  the  residue  of  -the  proper- 
ty of  V.J  of  which  the  defendants  were  themselves  the  sub- 
sequent purchasers.  The  only  question,  then,  in  the  case 
is,  as  to  the  proper  relief  or  indemnity  to  be  afforded  to  the 
plaintiff.  1  do  not  think  it  would  be  expedient  to  direct  a 
reconveyance  of  the  lots^  The  sale  was  made  in  1813,  and 
the  plsuntiff  waited  four  years,  before  he  filed  his  bill,  and 
the  defendants  have  made  expensive  improvements  on  the 
lots,  and  agreed  to  sell  one  of  them  to  the  widow  ofV.  and 
she  has  been  some  years  in  possession  under  that  agreement. 
It  is  likewise  stated,  in  the  bill,  Uiat  an  application  on  the 
jf^xi  of  the  p^intiff  was  made  to  the  defendant  D.,  previ- 
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1 821.        0U8  to  tiie  sale  of  the  lots,  for  some  arrangemeol  eonceroinf 
^^^^^^      a  rateable  discharge  by  each  party  of  /Tim^fr/yV  judgment, 
V.  and   that  the  proposition  was  rejected  previous  to  the  sale. 

'^"  There  was  no  fraud  in  the  sale,  and  the  legal  title  passed  by 

it.  Under  all  these  circumstances  of  notice,  delay,  and 
change  of  the  property,  I  am  not  required,  by  any  establish- 
ed principles  of  the  Court,  to  disturb  the  title  under  the  sale. 
It  would  be  still  more  advisable,  not  to  do  it,  if  we  may  give 
credit  to  an  averment  in  the  answer,  (and  upon  which  the 
proof  is  silent,)  that  Lemuel  /faw/ey  attended  at  the  sale  and 
J)]d  as  agent  for  Hiram  Clowes^  the  uncle  of  the  plaintiff, 
■  and  the  beneficial  owner, 
if  a  jadgment       The  lots  Were  purchased  by  tlie  defendants  for  650  dol- 

credftor      pro-  %  rt» 

cecds  to    wii  lars ;   and  the  plaintiff  has  been  obliged  to  contribute  thaC 

lund  fold  to  a  '^  ^ 

•ubMquentpar-  sum  towards  the  satisfaction  o(  Kiniberly^s  iudjrment.  when 

<?haser,     when  ^     *f    -v.         -» 

?^7  J*  o^hp  he  ought  not  to  have  contributed  any  thing,  and  that  sum, 

laodofthedeb*  ^  ^  w  » 

tor,  eufficieot  to  at  least,  with  interest,  ought  to  be  refunded.    The  650  dol- 

tatiifythejuds-  »       o 

meat,  the  cmirt  |ars  may  not  be  considered  as  an  adequate  price  for  the  lots, 
jwd  stop  tiM  for  the  defendant  says,  they  were  worth,  when  he  purchased 
s^  uVt****  "h**"  ^®  "^siduary  estate  of  Vdnderheyden^  in  1812,  the  sam  of 
Mr   knows  of  ]200  dollars :   but  this  was  to  be  taken   with  the  condition 

the  sale  of  hit  ' 

itSi  *o  *l  T  ^****  ^^^  ^*^®  '^  ^^^"^  ^^  ^'^^^  ^^^  perfect.  The  certamty 
to  the  Court,  to  of  an  Unincumbered  title  is  not  established ;  and  it  appears  by 

due  season,  tha  '  ■  •  ' 

Bale  under  the  the  Certificates  of  ihe  clerks,  that  there  were  two  mortff aires, 

execution    will  '  "©""o  "^ 

ed^*  ^b^"^"t^  ^°^  several  judgments,  which  existed  prior  to  the  deed  to  the 
judi^roent  m-  plaintiff,  and  were  liens  upon  those  lots.  The  plaintiff  has 
wej    of    in.  no  just  cause  to  complain,  if  the  sale,  in  this  case,  be  taken 

demnitj,     par  r         »  j  > 

him,  at  least,  as  the  value,  inasmuch  as  he  did  not  interpose  eflkctually, 

ihe  amoaiit  for  "^  •'^ 

which^  Ms  land  (as  he  might  have  done,)  before  the  sa^,  to  stay  it,  and  the 
agent  of  Hiram  Clowes^  said  to  be  the  beneficial  owner,  did 
actually  attend  the  sale,  and  bid  a  price,  inferior  to  that  bid 
by  the  defendant  D.  This  agent  is  the  person  who  possess- 
ed all  the  right  and  interest  of  the  plaintiff  to  the  lot^,  utt« 
der  a  quit-claim  deed  of  the  22d  of  Jti/y,  1813,  and  held  the 
same  until  the  conveyance  was  vacated  as  to  the  two  lots  in 


IT  as  sold. 


CASES  IN  CHANCERY.  245 

question,  by  a  decree  entered  by  consent,  the  9th  of  D<-       1831. 
cemher,  1816. 

1  shall  accordingly  declare,  that  the  jodgment  debt  of 
Jphn  IRmbtriyf  in  the  pleadings  mentioned,  was,  in  equity, 
chargeable  opon  the  real  estate  o(  Jacob  X  Vanderheydm^uQi 
conveyed  to  the  plaintiff  by  the  deed  ofthe  10th  of  Septtwh 
bevj  1810,  and  ought  to  have  been  collected  exclusively  out 
of  that  estate,  whether  in  the  ban^s  of  the  said  Jacobs  or  of 
his  heirs,  or  assignees,  or  purchasers  under  Um,  or  ond«r  ti- 
tle derived  from  him,  subsequent  to  the  10th  day  of  Sep- 
iember,  1810,  and  that  the  lots  in  the  pleadings  mentioned 
as  being  conveyed  to  the  plaintiff,  ought  not  in  equity  to 
have  been  contributory  to  the  payment  of  that  judg> 
ment  debt,  except  so  far  as  that  real  estate  should  have 
been  found  insufficient  for  the  purpose.  And  that  the  sale 
of  the  plaintiff's  lots,  on  tiie  12th  of  March,  1813,  as  in  the 
pleadings  and  proofs  mentioned,  by  the  owners  of  (be 
said  judgment,  in  order  to  satisfy  the  same,  in  exemption 
of  the  said  real  estate,  was  contrary  to  the  principles  of 
equity,  and  the  plaintiff  is  entided  to  have  the  amount  of 
such  sale  (and  which,  under  the  special  circumstances  db« 
closed  in  the  pleadings  and  proofi,  is  assumed,  as  between 
these  parties,  to  have  been  the  then  value  of  the  lots,)  re- 
funded, with  interest.  It  is,  thereupon,  ordered,  &c.  that 
the  defendants,  (except  C  V*  as  to  whom  the  bill  is  dis- 
missed with  costs,)  pay  to  the  plaintiff,  in  thirty  days  after 
due  notice  of  this  decree,  650  dollars,  with  interest  from  the 
13th  of  ^an;A,  1813,  and  the  costs  of  this  suit  to  be  taxed. 


Re-he«rinf:  m» 


July  5.  This  cause  was  brought  to  a  rehearing  by  con- 
sent, on  the  question  as  to  the  damages.  tothedamagefi 

The  Chancellor.  The  plaintiff  contends,  that  there 
ought  to  be  an  inquiry  as  to  the  actual  value  of  the  lots,  at 
the  time  of  the  purchase  by  the  defendants,  and  that  the  price 
bid  by  the  defendants  ought  not  to  be  assumed  as  the  test  of 
value.    But,  under  the  circumstances  of  the  case,  I  do  not 
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1821.  think  that  tlie  decree  ought  to  be  altered  oo  this  point  The 
deed  to  the  plaintiff  was  executed  to  him,  while,  as  the  deed 
expresses  it,  he  was  ^^  a  student  in  Union  College  ;^'  and  the 
reason  of  the  quit-claim  deed  from  him  to  Lemuel  Hawleg^ 
in  Jti/y,  1813,  and  then  of  the  decree  entered  by  consent,  in 
December^  1816,  that  the  deed  should  be  cancdled  OQly  so 
far  as  respected  these  two  lots,  is  not  accompanied  with  any 
explanation  by  pro<^.  The  answers  state,  that  the  deed  to 
the  plaintiff  from  J.  /.  T.,  was  given  at  the  instance,  and  for 
the  benefit  of  Hiram  Clowes  ;  and  that  Lemuel  Haaley^  as 
the  agent  of  H.  C,  attended  at  the  sale  of  these  two  lots,  and 
bid.  The  circumstances  of  the  case  lead  to  the  inference 
and  belief,  that  the  plaintiff  was,  originally,  only  adramolts 
j»er#ona,  and  that  his  name  was  used  as  a  cover  for  interests 
not  his  own ;  and  that  when  L,  H.  attended  at  the  sale,  be 
attended  as  the  representative  of  the  owner,  whoever  that 
owner  might  be. 

The  sale  was  in  JUarcA,  1313,  and  the  plaintiff  is  presu- 
med to  have  known  of  the  sale,  and  of  the  agency  of  Haw^ 
ley  ;  yet  he  afterwards  voluntarily  made  a  conveyance 
of  the  property  to  him.  I  have  no  evidence  that  the  con- 
veyance was  unduly  obtained,  for  it  was  afterwards  rescind- 
ed by  agreement,  and  then  only  in  part.  The  notice  given 
by  the  plaintiff  to  the  defendants,  that  he  intended  to  question 
their  title,  was  after  the  conveyance  to  Hawley^  and  was, 
therefore,  of  no  avail.  The  plaintiff  might  have  stayed  the 
sale  before  it  was  made.  He  waived  that,  and  instead  of 
seeking  relief  promptly  upon  the  sale,  he  afterwards  eon- 
reyed  his  equitable  title  to  Hawley^  and  waited  until  1817,  be- 
fore he  commenced  this  suit.  Under  these  circumstances^ 
the  tkle  ought  not  to  be  disturbed,  nor  the  improvements  af- 
fected ;  and  as  incumbrances  ar^  shown  to  have  existed  on 
the  lot,  and  are  left  without  explanation,  the  plaintiff  ought 
to  be  confined  to  the  price  which  the  defendants  gave,  and 
which  Hawley  was  not  willing  to  give« 
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The  plaintiff  again  conteDds,  that  as  the  late  wife,  now  1821. 
the  widow  of  «/.  /.  F.  joined  in  the  deed  to  him,  and  there- 
by barred  her  right  of  dower,  he  is  entitled  to  the  value  of 
her  dower  accruing  at  her  hnsbaod's  death.  But  I  do  not 
apprehend  that  he  could  bring  any  action  at  law  or  in  equity, 
for  that  dower.  There  is  no  such  action  in  the  books  $  and 
her  joining  in  the  deed  was  only  a  release  or  bar  of  her  fu* 
tnre  contingent  interest.  It  was  not  the  alienation  of  a  real, 
subsisting  interest,  which  can  now  be  the  subject  of  compu- 
tation or  recognition.  He  took  the  lots  discharged  of  that 
daim ;  and  he  has  no  right  or  interest  which  can  be  set  up, 
as  distinct  from  the  title  to  the  fee.  The  right  was  extin- 
guished and  gone  forever  by  the  deed,  and  the  title  to  the 
lots,  in  whomsoever  it  now  resides,  is  held  free  and  dischar- 
ged from  that  claim. 

The  decree,  therefore,  of  the  7th  of  May  last,  is,  in  every 
respect,  confirmed. 


Smith  against  £4A8Hbr  and  another. 

A  defendant,  as  to  facts  not  within  his  knowledge,  must  answer  as  to  bis 
informaHon  and  belief  y  if  he  has  any  infonnation  on  the  subject,  dis- 
tinct from  the  bill. 

It  is  not  sufficient  to  answer  to  certain  specific  facts  chained  in  the  bill, 
*(  that  they  may  be  true,  &c.  but  the  defendant  has  no  knowledge  of, 
but  is  a  stranger  to,  the  foregoing  facts,  and  leaves  the  plaintiff  to 
prove  the  same.'' 

Nor  is  it  sufficient  to  say,  <*  the  defendant  basnet  any  knowledge  of  the 
foregoing  matters,  but  from  the  statement  thereof  in  the  bill :"  but  the 
defendant  should  answer  as  to  his  infonnation  and  belief,  and  admit 
or  deny  any  information  ddv^n  the  bilL 

FIVE  exceptions  were  taken  lo  the  answer,  for  insuffi-     May  i/i. 
ciency,  which  were  referred  to  the  master,  who  reported  that 
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18S1«       the  first,  secood,  tbifd,  aad  fifib  excqitioos  were  Dot  well 
taken.    The  plaiatiff  excepted  to  the  master^s  report* 

Z)«  Cady^  for  the  plaiatiffi  and  in  support  of  the  exceptions 
to  the  report. 

HenrT/y  contra* 

The  Chancellor.  As  to  the  first  exception,  the  answer 
to  certain  specific  facts  charged  in  the  bill,  states,  **  That  it 
may  be  true,  &c.  but  that  they  have  no  knbwledge  of.  and 
are  strangers  to,  the  foregoing  facts,  and  leave  the  plaintifi*  to 
prove  the  same."  This  is  not  a  sufficient  answer  to  facts  which 
are  not  in  the  defendants'  own  knowledge.  A  defendant  ought 
to  answer  according  to  his  information  and  belief,  if  he  has 
any  information  on  the  subject  distinct  from  the  bill.  This 
was  the  rule  of  pleading  stated  in  Woods  v.  Morrell  ^  (1 
Johns.  Ch.  Rep.  107.)  and  the  authorities  there  referred  to, 
show  the  rule.  There  was  nothing  said  in  Morris  v.  Par-' 
ker,  (3  Johns.  Ch.  Rep.  297.)  in  opposition  to  this  rule.  It 
was  only  declared,  that  when  the  defendant  averred,  in  his 
answer,  that  he  had  no  knowledge  or  information  as  to  the 
matter  of  fact  charged,  he  was  not  bound  to  say  any  thing 
as  to  his  belief,  and  that  when  he  was  required  to  state  his 
belief,  if  any,  it  was  when  he  referred  to  information  or 
hearsay.  *•*  As  to  the  act  of  another,"  says  Bohun'^s  Cur. 
Can.  (p.  111.)  '*  and  which  act  the  defendant  does  not  cer- 
tainly know,  he  ought  to  say,  he  has  heard  and  thinks,  or 
believes  it  to  be  true,  or  that  he  does  not  think  or  believe,  &c« 
and  not  to  say  only  that  he  has  heard.^^  The  same  precise 
rule  is  laid  down  in  WyatVs  P.  R.  14.  and  1  Har.  Pr.  in 
Chancery,  202.  and  in  Cooper^ s  Tr.  of  Pleading,  313* 
In  the  latter  work,  the  rule  is  stated  in  these  words :  "  But 
as  to  facts  which  have  not  happened  within  his  own  know- 
ledge, he  most  answer  as  to  bis  information  and  belief,  and 
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not  to  his  loformation  merely,  without  stating  any  belief      l-St). 
either  one  way  or  the  odier." 

In  the  present  case,  the  defendants  ahsweras  to  knowledge, 
bnt  they  were  bound  to  answer  as  to  it^ormaiion  liltewise, 
and  if  they  had  information,  they  were  to  add  their  belief 
arising  upon  that  iuformatioa*  In&tead  of  this^  they  say^ 
they  are  s^r^ufcrt  lo  <Atf/ttr«geifier/ac(«<  These  ore  words 
of  equivocal  iaqMurt*  They  oMiy  he  strasyrs  to  the  feels, 
and  3ret  have  information  and  belief  ki  respect  to  them;  or 
they  may  be  strangers  to  the  facts,  and  have  no  information 
concerning  them.  There  is  danger  in  permitting  such  loose 
and  indefinite  terms  to  supply  the  place  of  the  simple  aver- 
ment, that  the  defendant  had  no  infbrmalianj  or  was  utterly 
and  entirely  ignorant  of  the  fact.  The  first  exception  ought, 
thereforei  to  have  been  allowed.  The  second  and  third «x« 
ceptions  are  equally  well  founded.  The  answer  states,  that  tb^. 
defendants  '^  have  not  any  knowledge  of  the  foregoing  mat- 
ters, but  from  the  statement  thereof  in  the  bill."  They  may 
have  had  information,  and  not  knowledge  of  the  facts,  and 
they  were  bound  to  answer  to  their  information  and  belief]^ 
aqd  to  admit  or  deny  an  information  dehors  the  bill.  The 
second  and  third  exceptions  ought  also  to  have  been 
allowed  by  the  master.  In  other  respects,  the  report  of  the 
master  was  correct. 

The  exception  to  the  report,  in  respect  to  the  1st,  2d,  and 
3d  exceptions  to  the  answer,  is  allowed,  and  the  residue  of 
the  exception  to  the  report  disallowed* 

The  question  of  costs  is  reserved. 


Vou  V^  32 
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T.  J.  R.  Livingston  agctmit  Gibbons,  impleadtd  with  Oodxh, 

OiWMW*. 


-\ 


Where  an  injonctioii  has  been  roluntarily  diBsolyed  by  the  jdaintifi^  or 
having  been  dissolved  by  an  order  obtained  by  his  agent  or  solicitor, 
without  his  knowledge  and  consent,  but  which  was,  afterwards,  re- 
cognized and  acted  upon  by  him,  the  injunction  wiB  not  be  renew- 
ed upon  his  petition,  without  some  new  and  speoiai  veaaons,  whicb 
did  not  exist  when  the  ii^nnction  was  oziginaUy  graoted  or  disnolTcd> 


H^m.  PETITION  of  the  plaintiff,  statbg,  that  on  the  3d  <^ 
Majii  1819,  he  filed  his  bill|  setting  forth,  among  other 
things,  an  assignment  from  A.  R.  Livingaion  and  PulUm 
to  him,  of  their  right,  under  the  several  acts  of  the  Legis* 
lature,  &c.,  to  navigate  with  Steam  Boats,  from  any  place 
within  the  city  of  ^eo- Fori,  south  of  the  State  Pruon^  to 
the  Jtrtey  shore  and  Staten-I sland,  to  the  south  of  Powki* 
Hook  ferry,  and  to  the  north  of  SarUfy  Hook^  to  wit,  tp 
Staten-Island^  Elizabethtovm  Pointy  Perth  and  South  Ambojff 
and  the  Rariton  river  up  to  Brunswick}  and  the  sole  right 
to  use  such  Steam  Boat,  to  the  exclusion  of  all  others,  to 
the  places  above  mentioned,  so  long  as  the  grant  to  L. 
and  F.  should  be  in  force*  That  the  plaintiff*  had  con- 
structed and  put  in  operation,  within  the  limits  so  described, 
a  Steam  Boat  called  the  Olive  Branch^  That  the  defend- 
ant 6.,  in  violation  of  the  plaintiff's  exclusive  right,  at- 
tempted to  interfere  with  it,  and  to  navigate  within  the 
.  said  limits,  by  a  Steam  Boat,  called  the  Btllona,  Ssc* 
That  this  Court,  thereupon,  granted  an  injunction,  restrain- 
ing the  defendant  Gihlnms  from  navigating  with  any  Steam 
Boat  the  waters  of  the  bay  of  Kew-York  and  of  the  Hudson 
river f  between  Statenrlsland  and  Powles^Hook  ;  which  in- 
junction was  duly  served  upon  the  persons  employed  in  oa- 
«  rufe.Tol  4.  vigating  the  Steam  Boat  called  the  Bellona.*  That  on  the 
|k  4l6-^ia8.  2^j|^  ^j.  p^f^^^ry,  1 820,  the  legislature  of  Jiew- Jersey  passed 
an  act»  to  preserve  and  support  the  jurisdictioii  of  that  state*. 
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te.  ft  copy  of  which  was  annexed  to  the  petition.  That  the  ]  821 . 
plaintiff  continued  to  ran  his  Steam  Boat,  called  the  Olive 
JBnmcA,  within  the  waters  aforesaid,  to  Perth  Amhoy^  and  up 
the  Bariion  to  JfeTD^Brtmswick^  in  the  state  of  Mew- Jersey^ 
until  the  defendant  G.,  on  the  8th  of  Jlfay,  1 820,  under  pre- 
tence of  the  said  act  of  the  Legislature  of  Mew- Jersey,  and 
with  a  Tiew  to  defeat  the  plaintiff  ^s  use  of  his  said  right,  filed 
his  bill  in  the  Court  of  Chancery  of  Jf  em- Jersey ^  alleging 
himself  to  be  a  citizen  of  Xew-Jersey^  and  owner  of  the 
Steam  Boat  Bellona^  and  under  pretence  that  he  was  en- 
joined by  the  order  of  this  Court,  under  the  acts  of  the 
le^slature  of  this  state,  from  navigating  with  Steam  Boats 
on  the  waters  of  this  state,  and  under  pretence  that  the 
injunction  aforesaid,  comprehended  waters  not  within  the 
exclusive  jurisdiction  of  this  state.  That  6.,  upon  that 
bill,  obtained  an  injunction  from  the  Court  of  Chancery  of 
Jfev^Jersey,  restraining  the  plaintiff  from  navigating  the 
waters  o{  MeuhJersey,  with  Steam  Boats,  and  from  trans* 
porting  any  passengers  from  the  city  of  Mea-Yorkj  or  from 
Staten-Island.  into  Kew-Jersey,  in  whatever  way  the  trans- 
portation be  effected  in  Steam  Boats.  That  the  said  in- 
junction was  served  on  the  officers  of  the  Steam  Boaf  Olive 
Branch,  dXKewBrmawick,  on  the  10th  of  May,  1820,  and 
afterwards  on  the  plaintiff.  That  the  defendant  G.  also 
prosecuted  three  several  attachments,  under  the  act  of 
Hew- Jersey^  for  alleged  damages,  on  three  successive 
days,  of  twenty  dollars  each,  and  two  other  attachments, 
for  475  dollars  each,  and  attached  the  Olive  Branch,  as 
she  arrived,  from  time  to  time,  in  the  regular  prosecution 
of  her  trips  to  Jiew-Brunswich  That  the  master  of  the 
Olive  Branch,  to  procure  her  liberation  from  such  attach- 
ments, was  obliged  to  give  security  for  the  damages  so 
claimed.  That  when  the  Olive  Branch  was  liberated  from 
the  last  attachment,  she  returned 'to  JfewYork,  and  the 
plaintiff  discontinued  navigating  her  to  the  Jersey  shore. 
That  on  the  31  fit  of  May ^  1820,  the  plaintiff  commenced 


^t»  CASKS  W  CHANOERV* 

Ififtl  •  niDBtog^is  said  boat  to  StMlen-JsIand,  cfpotite  Jln^^y^  bM 
toucbinf  in  Ntw^Jtrny}  and  the  passengers  tfansported  vx 
the  boat  to  Sfal«n-&/afid,  proceeded  to  Amboff^  That  the 
defendaot  fif.,  under  pretenee  that  such  tfansportatuMaaad 
landing  of  passengers  was  an  infriogement  of  the  injaiic* 
tion  issued  bj  the  Court  of  Chancery  ofJiew^tr^effj  caused 
the  same  injunction  to  be  served  on  the  ferrymen  who 
transported  the  passengers  from  Slaten-Island  to  Jftm* 
Jersey f  and  on  the  owners  of  the  ferry,  and  on  tweaty-fi?e 
persons,  in  the  whole*  That  in  the  beginning  of  Julg/^ 
lS20f  the  defendant  caused  three  of  the  ferrymen  to  be 
attached  and  imprisoned,  for  an  alleged  breach  of  the 
injunction,  and  they  gave  bail  to  answer  for  the  alleged 
contempt.  That  the  son  of  the  plaintiff,  while  at  Amboff^ 
was  served  with  the  said  injunction,  on  the  6th  of  Jvb/^ 
and  having,  on  the  12th  of  Jti/y,  proceeded  in  the  Oliv$ 
Branchy  from  Nem^York  toStaien-Ialand^  and  from  thence, 
in  a  fisfaerroan^s  boat,  to  Miw  Jersey ^  he  was  taken  on  an  . 
dttachment  prosecuted  by  the  defendant  G.  for  an  al- 
leged contempt  of  the  said  injunction,  by  assisting  the 
owner  of  the  fisherman^s  boat  in  rowing,  and  was  taken  to 
J^fcw-Brunmick^  where  he  was  obliged  to  give  security  to 
appear  and  answer  for  the  contempt.  That  the  defendant 
came  to  Perth  Amboy^  and  offered  a  reward  of  fidy  dollars, 
to  informers  of  any  breaches  of  the  injunction  of  the  Court 
of  Chancery  of  MwJersey^  by  persons  living  on  Slaten' 
Island.  That  the  plaintiff's  son,  on  the  20th  of  July^  1830, 
without  the  previous  knowledge,  privity  or  assent  of  the 
plaintiff,  procured  the  plaintiff's  solicitor  to  enter  an 
order  in  this  Court,  as  of  course,  to  dissolve  the  injunction 
in  this  cause.  That  the  plaintiff  was  ignorant  of  the  in- 
tention of  his  son  to  dissolve  the  injunction  in  this  cause^ 
or  of  the  dissolution  of  it,  until  some  time  after  it  was  done  i 
and  that  it  was  done  contrary  to  his  wishes,  and  without 
his  authority.  That  the  defendant  G.  finding  himself 
under  no  restraint,  has  lately  established  his  Steam  Boat 
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B^l^^Ot  oa  the  rou4«  butifeeo  J^em-Yerk  aod  AW«Ar«qr»  lOM. 
formerjjr  occupied  bf  the  plamti^',  luod  is  dailj  aayifaiiBg 
has  faid  boat  from  Mm^Yprk  to  tArm-tSniitsmcilE,  «(v«r  the 
hag  of  ^MD-yeri^  Aw*^  in  Tioiata^n  of  the  fWotiff'a  ex-  ^ 
clnaiw  right,  founded  oo  the  acU  of  the  legUlatore  of  Ihii 
StatOi  ^c»  Prayer^  thai  the  order  disaokiog  the  iojiuiction 
in  thi9  caase  may  be  vacated,  and  that  a  new  iajanction 
iewie  to  restrain  6,  from  nayigatiag,  with  Steam  Boats, 
the  waters  of  this  State,  in  the  bay  of  JVew-ForA;,  and  the 
Hudson  river,  south  of  the  state  prison,  &c.  S^.  &c« 

The  petition  was  sworn  to  on  the  3d  of  Jlprily  182L 
Annexed  to  the  petition  was  the  affidavit  of  the  plaintiflfs  son, 
that  lie  procured  the  plaintifPs  solicitor  to  obtain  the  order 
to  dissolve  the  injunction,  without  the  previous  knowledge, 
direction,  or  consent  of  the  plaintiff;  and  that  the  injunc- 
tion was  dissolved  without  any  agreement  or  understanding 
with  6«  or  his  solicitor. 

In  opposition  to  the  prayer  of  the  petition,  the  affidavit 
of  6.  and  several  papers  were  read :  it  was  stated,  that  the 
first  notice  G.  had  of  the  dissolution  of  the  injunction,  or  of 
any  intention  to  dissolve  it,  was  from  the  copy  of  the  order 
dissolving  it*  That  the  plaintiff  made  use  of  the  order 
dissolving  the  injunction  in  this  cause,  to  obtain  a  dissolu- 
tion of  the  injunction  of  the  Court  of  Chancery  of  JSTew- 
Jersey  J  in  the  cause  of  the  defendant  G.  against  him*  That 
on  the  25tb  of  Ju/y,  1815,  a  notice  and  copy  of  a  petition 
in  the  cause  in  the  Court  o{  Chancery,  of  N.  J.,  with  a 
certified  copy  of  the  order  of  this  Court,  of  the  20  th  of 
July^  dissolving  the  injunction,  was  served  on  G*  The 
notice  was  of  a  motion  to  be  made  in  the  cause  of  G.  v.  J. 
B.  L.,  in  the  Court  of  Chancery  of  N.  Y.  on  the  4th  of 
Angus tf  to  dissolve  the  injunction  in  that  cause,  and  to  dis- 
charge the  several  attachments  issued  in  the  cause.  The 
petition  of  J.  R.  L.  disclaimed  all  intentional  contempt  of 
the  Court ;  and  stated  that  be  had  ordered  the  officers  of 
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laai.  ibe  Otive  Brmeh  to  keep  witUn  die  imften  of  Aew-Forfr; 
Hm  bavnig  renofed  the  rajunctioD  agaiDSt  O.  (m  appear- 
ed by  the  tbe  certified  copy  of  tbe  order,  anoexed  to  the 
petidon),  referred  to  in  his  bill,  and  which  was  the  foanda* 
don  of  his  proceeding,  tbe  petitioner  prayed  that  die  at- 
taehoents  might  be  discharged,  and  the  injancdon  dissol- 
ved. The  Coart  of  Ma^ersey  granted  the  prayer  of  the 
petitioner,  and  an  order  was  entered  accordingly.  The 
affidavit  of  G.  stated  that  the  injunction  obtained  by  him  in 
K  J.  was  not  applied  for  in  consequence  of  the  terms  of  the 
injunction  of  this  Court ;  but  solely  on  the  ground  that  G. 
being  a  citizen  of  .Y.  J.  had  a  right  to  navigate  with  Steam 
Boats  any  of  the  waters  between  the  ancient  shores  of  Jf. 
J.  and  JVt  F.,  and  that  any  restraint  under  the  laws  of 
JA  F.  was  an  infringement  of  that  right  That  after  the 
dissolution  of  the  said  injunction,  tbe  boat  of  tbe  defend- 
ant 6.  called  die  Bdlona^  was  employed  in  navigating  be- 
tween Kew'York  and  Jfew-Brtmsmcky  until  the  16th  of 
December  J  1830,  when  she  was  interrupted  by  the  ice,  and 
was  seized  by  the  plaintiff  or  his  agents,  under  a  pre- 
tence of  claim  to  her  as  forfeited.  That  having  recovered 
possession  of  his  boat,  and  understanding  that  the  plaintiff 
threatened  to  cause  her  to  be  seized,  a  bill  was  filed  on  the 
equity  side  of  tbe  Circuit  Court  of  the  U.  S.  for  the  dis- 
trict of  New'York^  to  restrain  the  plaintiff  from  so  doing, 
and  an  injunction  was  granted  by  that  Court,  which  was 
served  on  tbe  plaintiff;  and  which  suit  in  the  Circuit  Court 
of  tbe  U.  S*  is  still  pending,  and  that  injunction  in  full 
force.  The  decretal  order  of  the  Court  of  Chancery  of  ^. 
X  recited  that  /.  R.  L.  had  caused  to  be  dissolved  on  the 
20th  of  Jult/y  1820,  the  injunction  granted  in  this  suit 
against  6.,  and  that  the  motion  for  dissolving  the  injunc- 
tion in  that  cause  had  been  argued  by  the  counsel  on  both 
sides,  and  that  the  defendant  in  that  cause  having  first  cleared 
his  contempt,  be.,  by  paying  tbe  costs  of  die  attachments 
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ten  ud  die  oomMd  being  Iwiid  apo*  the  Miili;  ^II       igai. 
farther  proceedings  on  the  .ntteebmcntt  iveie  ordendto 
ce«ie,mnd  the  iojtmciion  to  be  dinohed,  on  pnjment  of  the 
notes  of  that  snit 


Vm  Veehien,  in  support  of  the  notion  for  vncntisg  the 
order  of  the  20tb  Juhf,18A0^  end  grenting  an  injanction 
according  to  the  prayer  of  the  petition. 

Henriff  contra* 

The  Chanckllor.  The  injunction  which  was  granted 
in  this  caasei  on  the  3d  of  JIfay,  1819,  was  volantariiy  dis- 
solved, on  the  motion  of  the  pluntiff 's  solicitor,  on  the  20th 
of  July.  1830.  The  plaintiff  now  states  in  his  petition,  that 
the  order  for  dissolving  the  injanction  was  procured  by  his 
son,  **  without  his  knowledge*  privity,  or  assent  ;'^  and  that 
it  was  contrary  to  his  wishes.  Admitting  this  to  have  been 
the  fiict,  yet  we  find  that  the  plaintiff,  very  shortly  thereafter, 
acted  upon  that  order,  and  gave  it  his  undoubted  ratification* 
It  appears  that  his  boat,  the  Olive  Branchy  had  been  restrain- 
ed by  process  of  injunction  from  the  Court  of  Chancery  of 
JftW'Jersey^  from  navigating  the  waters  of  that  state,  and 
that  the  boat  bad  been  subsequently  attached,  and  process  of 
attachment  had  been  served  upon  the  son  of  the  plaintiff, 
and  on  the  master  of  the  Olive  Branchy  and  also  on  other 
persons  acting  under  the  plaintiff,  for  breach  of  that  injunc* 
tion.  The  order  of  the  20th  of  Jti{y,  was  entered  for  the 
purpose  of  being  relieved  from  that  restraint  and  these  at- 
tachments ;  and  we  accordingly  find,  that  on  the  26th  of 
JWy,  1820/  the  scAieitor  of  the  plaintiff  gave  notice  of  a  mo- 
tion to  be  made  before  the  Court  of  Chancery  tn  AWs-Jei:* 
tqf^  -for  the  dissohrtion  of  the  infunction  in  .Afisw-Jertfey; 
and  for  the  dischaige  of  the  attachments.  The  motion 
was  made  and  argued  on  the  4th  of  August^  1820,  and  it  was 
fbonded  on  a  petition  of  the  pr^sept  plaintiff,  shown  to  have 
been  subscribed  by  him,  and  in  which  hestated*  that  '^  hav- 
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itai.  log  jremofid  tbe  iayvictiM  igmM  Tk^umt  CHUam^  npm 
otrtified  copgr  of  an  ovder  of  the  Ca&n  of  Chaoeciiy  of  tho 
ttate  of  JM^Forir,  Montd,  lefrmd  to  hi  the  biU  of  eon* 
^  plaint  of  said  Thomas  Oibbons^  aod  which  it  tbe  fonodatMi 
of  his  proceediogSy"  he  thereupoii.  prayed  that  the  attach- 
SMOts  Iniglit  he  diM^hmged,  wd  tbeiiyaaetion  dissolved. 

Here  wae  a  foU  aod  foroMil  recogaitiop  of  the  ael  of  hi^ 
son,  and  of  his  solicitor^  in  prociirJiig  the  iqjaoction  issmed 
from  this  Cojirt  to  be  dissolved.  Omnia  ratihabitio  retw 
irahitur  et  mandato  aqrnparatur.  It  is  a  little  extra- 
ordinary, that  if  the  order  for  dissolving  the  injunction  was 
procured  without  his  knowledge,  and  contrary  to  his  wishes, 
that  the  plaintiff  should  a  few  days  thereafter,  in  his  petition 
to  the  Chancellor  of  Neto- Jersey,  speak  of  ''  having  remo- 
ved-' the  injunction  by  the  order  referred  to.  He  treated  i^ 
in  that  petition,  as  an  act  of  his  own,  or  flowing  from  his  au- 
thority* 

The  plaintiff  was  successful  in  his  petition,  and  the  voIun« 
tary  dissolution  of  his  injunction  here,  procured  the  dissolu- 
tion of  the  defendant's  injunction  in  ^fern-Jersey.  The  dis- 
solution here  was  without  the  knowledge  or  co-operation  of 
the  defendant,  who  even  resisted  the  motion  of  the  plaintiff 
in  the  Ktw  Jersey  Chancery.  This  act  of  dissolution-  of  tbe 
injunction  was  nade  the  ground  of  the  decretal  order  in 
JVnv-Jer«ey,  for  dissolvipg  tbe  injunction  and  discharging 
the  attachnents  there;  and  it  woeld  seem  to  be  contrary  to 
equity  and  good  fiuth,  fi>r  the  plaintiff,  after  having  obtain- 
ed a  valuable  coasideratioB  for  tbe  dissolution  of  bis  injunc- 
tion, to  proenve  it  to  be  restored.  Be  ought,  at  least,  to 
Consent  to  place  tbe  defendant  Q.  in  sMu  gufi,  and  to  restore 
him  to  all  the  legal  prtvifeges  aod  advantages  whieb  be  pos* 
sessed,  when  tbt  plaintiff  applied  to  have  them  withdrawn, 
by  reason  of  tbe  very  act  which  he  new  seeks  to  avoid. 
But  I  cannot  impose,  (and  if  I  did,  it  wonid  be  iaeflbctual,) 
as  a  condition  to  the  granting  of  the  present  motion,  that  tbe 
defendant  be  reinstated  in  all  bis  rights  and  privileges  in  the 
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otber  state*  To  do  this,  the  security  or  bail  which  was  given       1821* 
on  the  attadhment  of  the  Olive  Branch,  and  on  the  attachment    J^^"""^"^^ 
of  the  several  persons  who  were  charged  with  breaches  of  the  ▼• 

Jftw  Jersey  inJQOCtion,  ought  to  be  replaced,  and  the  Chan-  ' 

eery  suit  revived.  I  presume  all  this  cannot  be  done,  and 
that  the  circumstances  of  the  case  are  so  changed,  that  things 
cannot  be  replaced  in  their  former  condition,  and  with  their 
former  force  and  effisct.  And  if  it  could  be  done,  what 
right  has  the  plaintiff  to  ask  it  f  There  was  no  fraud,  im- 
position,  or  mistake,  in  the  voluntary  act,  or  in  the  voluntary 
ratification  of  the  act,  of  dissolving  the  former  injunction. 
Volenti  ncnfii  injvria.  It  would  be  unjust  in  itself  and  de- 
rogatory to  the  authority  and  dignity  of  the  administration 
of  justice,  to  suffer  the  process  of  the  Court,  imposing  great 
and  inconvenient  restrictions  on  the  defendant,  to  be  with- 
drawn, in  order  to  procure,  by  the  operation  of  that  fact, 
advantages  against  that  very  defendant,  and  against  his  con- 
sent, in  his  counter  suit,  and  then  to  be  reinstated  in  its 
former  vigour.  I  shall  certainly  not  permit  the  process  of 
tUs  Court  to  be  so  used  and  so  abused. 

I  do  not  mean  to  be  understood  to  say,  that  the  plaintiff 
has  lost  forever  his  exclusive  privilege  under  his  grant  from 
Livmgstan  and  Fidtonj  as  against  the  defendant.  I  am  not 
prepared  to  say  to  what  extent,  and  for  what  period,  the  in- 
junction so  withdrawn,  is  hereafter  to  be  withheld.  I  mean 
only  to  say,  that  upon  this  interlocutory  motion,  and  with- 
out any  new  and  special  reasons,  not  existing  when  the  in* 
junction  was  originally  granted,  or  when  it  was  dissolved,  I 
shall  not  consent,  as  of  course,  to  renew  the  injunction.  It 
was  granted,  in  the  first  instance,  opoq  consideration  and  ar- 
gument, as  a  necessary,  but  unpalatable  measure,  flowing 
irom  the  exclusive  grant  to  L.  and  F.  It  has  been  steadily 
maintained,  for  upwards  of  fourteen  months,  against  the  per-^ 
severing  efforts  of  the  defendant  G«,  to  elude  or  question  its 
authority.    This  very  process,  of  which  we  are  speaking, 

Vol.  V.  33 
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18S1.  M  to  grart  tnd  BiomeDMiit  taouqiMmm.  It  prodbet^  m 
^I^IJI^^  an  act  of  rettdiatioo,  the  te#  of  A'nv^/tr^t  of  tbe  3Mi  of 
▼.  FeiruBry,  1830,  rtftrrrd  to  m  lh«  flkiiitiff' »  peiitim ;  and  it 

"'^''  prodaced  the  biU,  injancli^M,  and  attaobOMOtt  ifnder  that  kM, 
against  which  the  plaintiff  sought  to  be  retteredi  by  tbe  ?!► 
hiotary  sacrifice  of  his  injonctidn  in  this  Coort  He  liaa 
made  the  sacrifice,  and  has  obtained  what  he  deemed  the 
eqniTalenty  and  he  nmst^  in  the  present  state  of  the  case,  be 
content  to  abide  by  his  election.  This  Conrt  gave  him  fall 
and  absolute  protection,  under  tbe  mttnopdy,  and  it  would 
have  continued  that  protection,  uninfluenced  by  any  thbg 
that  had  been  done  in  JVew- Jert^y,  if  the  plaintiff  liad  not 
thought  proper,  of  his  own  accord,  to  renoaoee  it.  Poasi- 
bly,  the  plaintiff  may  have  acted  injudiciously  in  th#  dioice 
of  his  means  to  obtain  relief  in  Jiew^Jtr$eff*  A  wiser  ccnne 
may  have  been,  to  have  kft  his  own  injunction  undisturbed, 
and  to  have  questioned  and  litigated,  from  Court  to  Coartt 
(if  necessary,)  the  validity  of  the  statute  of  JVm-Art^,  and 
the  proceedings  under  it,  uotU  he  had  obtained  a  final  deci- 
sion on  the  constitutionality  of  tiiat  law  of  leprisais,  in  the 
Supreme  Court  of  the  United  SlaUs.  But  if  he  has  commit- 
ted an  error  hi  judgment,  neither  this  Court,  nor  the  defend- 
ant are  reqMHMibte,  in  any  degree^  for  that  error ;  and  I  think 
that  good  faith  requires  that  he  should  not  now  lightly  at- 
tenqit,  nor  lighdy  be  permitted  to  retrace  bis  steps. 

Tbe  motion  was  denied,  with  costs  to  the  defendant  for 
resisting  it,  and  tbe  following  order  entered : 

'« Ji  appearing  that  tbe  said  order  of  ttie  SOth  of  Julif 
last  was  entered  upon  the  motion  of  the  plaintiff's  so- 
licitor, and  was  on  a  petition  made  and  subscribed  by  the 
plaintiff  to  the  Chancellor  of  the  State  of  Kew^Jereey^ 
on  the  4th  oiJhi^ust  last,  mentioned  and  recognized  as  tns 
own  act,  and  made  tbe  ground  of  an  application  for  re* 
lief  against  an  injunction  issued  by  the  Court  of  Chancery 
of  N€tD'J$r$ejf^  in  favour  of  the  defendant  against  the 
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jplaintiffi  and  for  relief  againat  several  aUachments  is-  1821. 
saed  for  breaches  of  that  iojtinctioo.  And  it  fur* 
ther  appearing^  that  the  act  of  dissplution  of  the  in* 
jaoction  in  this  Court,  was  the  efficient  cause  of  the  disso- 
htiion  of  the  inJMiictiOo,  and  of  the  discharge  of  the  attach* 
aeots  10  AeanJcrtsy,  upoo  such  application,  and  that  the 
plaiatiff  thereby  obtaised,  what  he  deemed  to  be  an 
equivalent  for  ifae  voluntary  discbai;ge  of  his  jnjunctioa 
from  this  Court,  justice  and  good  faith  not  permitting  the 
injtuu^tion  here  to  be  renewed  under  the  present  circum- 
stances of  the  case  :  It  is  thereupon  ordered,  that  the  said 
motion  be  denied,  with  costs  to  be  taxed,  and  to  be  paid  by 
the  plaintiff  to  the  defendaal,  for  resisting  the  motion.*' 


E.  H.  Sears  and  others  against  Powell. 

A  awtioii  by  the  plaintiff  to  have  his  luune  atnick  mit  of  the  bill,  be- 
caoae  it  was  inMrted  without  hit  knowledge  or  ooment,  is  too  late,  af- 
ter publication  passed,  and  when  the  plaintiff  knew  that  his  name       ^ 
was  used,  immediately  ajfter  the  bill  was  filed,  and  snffesed  more  than 
a  year  to  elapse  before  he  made  his  application. 

THE  cause  was  at  issue,  and  publication  had  passed.  A  jg^  ^^^^ 
motion  was  now  made,  en  the  part  of  one  of  the  plaintifls,  to 
have  his  name  struck  out  of  the  bill,  on  the  ground,  that 
it  had  been  inserted  without  his  knowledge  or  consent 

Selden  and  While,  in  support  of  the  motion. 

D.  Ruggles,  contra.  He  read  an  affidavit,  stating,  that 
the  other  plaintiffs  were  insolvent,  and  that  the  plaintiff, 
who  now  seeks  to  have  his  name  struck  out  of  the  bill, 
applied  to  the  solicitor  of  the  defendant  for  his  content, 
more  than  a  year  since,  and  the  solicitor  refused  to  give 
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1821.       his  consent;  and  that  the  plaintiffknew  that  bis  name  wat 
used,  immediately  after  the  bill  was  filed.  The  counsel  ci- 


TlLLOU 

V.  ted  TiUerton  v.  Otbome^  Dickem*  Rep.  350, 

SHARpfrniK. 

The  Chancellor.  The  motion  must  be  denied.  The 
delay  was  fatal  to  the  plainti£Ps  application.  If  he  has 
been  injured  by  the  use  of  his  name,  he  must  have  his  re* 
sort  to  the  solicitor,  who  has  made  use  of  it,  for  his  in- 
demnity. 

Motion  denied* 


TiLLOU  against  Sharpstbev. 

Ad  injunction  to  stay  proceeding^  under  a  power  to  sell  contaMM 
in  a  mortgage,  was  retained,  though  it  appeared  that  the  mortgage 
had  been  diacharged,  until  an  action  at  law  brought  by  the  plain- 
tifi  against  the  defendant  on  the  coYenant  of  seisin  in  his  deed  to 
the  plaintiff,  was  decided. 

/MIC  4ih.  BILL  filed  for  an  injunction  to  stay  proceedings  under 

a  power  to  sell  contained  in  a  mortgage,  on  the  ground 
that  there  was  an  ouutanding  unsatisfied  mortgage  on  the 
premises  at  the  time  of  the  execution  of  the  deed  to  the 
plaintifi*,  which  was  unknown  to  him,  and  also,  because  the 
defendant  had  no  title  when  he  conveyed  to  the  plaintiff. 
An  injunction  was  granted. 

A  motion  was  now  made  to  dissolve  the  injunction.  It 
appeared  that  the  outstanding  mortgage  had  been  dis- 
charged ;  but  it  also  appeared  that  the  plaintiff  had  sued 
the  defendant  on  his  covenant  of  seisin,  and  that  there  had 
been  a  trial  at  law,  and  a  verdict  taken  in  favour  of  the 
plaintiff,  subject  to  a  case  which  had  been  made,  and  which 
was  now  ready  for  argument  in  the  Supreme  Court* 
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P*  Suggi^Sf  for  the  motion. 

Bloanii  contra. 

The  Chancellor,  nnder  the  circamstances  of  the  case^ 
retained  the  injunction,  until  the  decision  at  law  upon  the 
case  made. 

There  were  other  points  in  the  case,  but  it  is  not  thought 
material  to  state  them. 


In  the  matter  of  Eliza  Ann  Ellison  and  others,  infani$. 

Where  a  conveyance  is  directed  to  be  made  by  infanis^  in  peifonnance 
of  an  ag^reement  entered  into  by  their  ancestor,  in  his  lifetime,  who 
had  stipulated  to  give  a  deed  with  full  covenants  to  the  purchaser, 
the  Court  will  not  order  the  infants  to  enter  into  personal  cove- 
nants, but  only  to  release  and  convey  all  the  title  whereof  their 
ancestor  died  seised. 

The  principal  of  the  purchase  money,  however,  was  ordered  to  be 
Detained  subject  to  the  further  order  of  the  Court,  or  until  the 
infants  come  of  age,  to  provide  an  indemnity  to  the  purchaser, 
in  case  the  title  should,  in  the  mean  time,  fail. 

PETITION  by  Yotde^  for  the  specific  performance  of  a  j^^  4^^, 
contract  entered  into  with  the  ancestor  of  the  infants,  for  a 
purchase  of  certain  lots  in  the  city  ot Ntw-York^  for  which 
the  ancestor  was  to  give  a  deed  with  full  covenants. 
.  TVith  the  consent  of  all  parties  concerned,  a  conveyance 
on  the  part  of  the  infants  was  ordered,  on  payment  of  the 
consideration ;  but  it  was  insisted  on  behalf  of  the  petitioner, 
that  the  infants,  by  their  guardian,  should  enter  into  a  per- 
sonal covenant,  such  as  their  ancestor  had  agreed  to  give, 
to  ensure  the  title. 
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18S1.  C.  Graham^  for  the  peticionor* 


Fsasu 
▼.  Thb  Chavcbllor  refused  to  make  an  order  that  the 

Nkijcai. 


infants  should  enter  into  any  personal  covenants.  He  said, 
that  they  conld  not  be  so  bonnd,  and  that  the  only  order 
to  be  made  was  that  they  should,  by  ihefar  guardian,  release 
and  convey  all  the  title  whereof  their  ancestor  died  seised- 
But,  for  the  greater  safety  of  the  purchaser,  he  directed 
that  the  guardian  should  invest  (he  consideration  money  to 
be  received  on  delivery  of  the  deed,  in  good  real  security  or 
government  stock,  and  appropriate  the  interest  or  divi« 
dends,  if  necessary,  for  the  maintenance  and  education  of 
the  infants,  but  retain  the  principal,  subject  to  the  further 
order  of  this  Court,  on  the  infants  coming  of  age,  to  the 
end  that  an  indemnity  might  be  provided  for  the  pui^haser, 
if  the  title  should,  in  the  mean  time,  fail. 

Order  accordingly. 


Ferris  against  Nelson  and  Nelson,  executors,  &c. 
Nelson  and  Nelson,  executors,  against  Ferris. 

To  a  bill  to  correct  a  mistake  io  adeed,  the  defendantB  p«t  in  an  aniwer, 
and,  also,  filed  a  cross  bill  for  discoverj.  The  plaintiff  in  the  origittal 
bill  having,  as  of  course,  without  notice,  dismissed  his  bill :  Heldy 
that  the  defendants  were  not  only  entitled  to  cottt  on  the  dismiwial  of 
the  plaintiff^  bili,  but,  also,  to  the  costs  of  their  croM  &t0,  as  m  part 
of  their  defence  in  the  anginal  suit 

June  m.  BILL  to  correct  a  mistake  io  a  deed.  An  answer  was 
put  in  by  the  defendants  JW  and  Jf. ;  and  a  cross  bill  filed 
by  them  for  discovery.  The  plaintiff  in  the  original  suit 
entered  an  order,  as  of  course,  and  without  notice,  for 


CASES  IN  CHANCERY.  268^ 

the  dismitsal  of  the  originl  bill,  with  costs.  The  qaestion       1821. 
nised  was,  whether  the  defendaots  A",  and  JVl  were  not, 
also,  eDtitled  to  the  cosU  of  their  cross  bill,  as  beiiq;  a  ne- 
cessary part  of  their  defence. 


SiUfllMlf^  for  the  defendants,  Ji.  and  A*.  He  cited 
1  MaJUhcVi  Tr.  176.  PeakeU  X  F.  SOd.  MUf.  TV.  165. 
3  Atk.  812.    Cooftt's  Tr.  86. 

Ojfckman^  contra.* 

Thb  Chancellor  held,  that  the  defendants  in  the  ori- 
ginal suit  were  entitled  to  be  paid  the  costs  of  their  cross 
bill,  as  being  part  of  their  defence  in  the  original  suit,  and 
as  being  no  more  than  a  part  of  their  just  indemnity  for  a 
groundless  suit  against  them*  It  was  thereupon  ordered, 
that  in  the  taxation  of  costs  in  the  original  suit,  the  costs  of 
the  cross  bill,  together  with  the  costs  of  this  motion,  should 
be  allowed  to  the  defendants,  and  that  the  cross  bill  stand 
dismissed,  with  costs  to  be  taxed  as  aforesaid,  in  favour  of 
the  plaintiffii  in  such  cross  bill. 


M'CoMB,  executor  of  Thokas  Ogilyie,  agamj/'WaioHT. 

Is^norance  in  a  family  of  the  existence  of  one  of  the  children,  who  had 
gone  abroad,  at  the  age  of  twenty-two,  unmarried,  and  had  not  been 
heard  of  for  apwaids  of  forty  years,  i%  sufficient,  with  other  circum- 
stancei,  to  warrant  the  Court  or  a  jury  to  presume  the  fact  of  his 
death  witlJIhit  i 


THIS  cause  came  to  a  hearing  on  exceptions  to  the     Jum  1th, 
master's  report,  which  was  in  favour  of  the  competency 
of  the  plaintiff  to  give  a  good  title,  and  such  as  a  purchaser 
might  safely  take. 
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1821.  The  report  stated^  that  Ahxandet  Ogihie  was  seized 

ID  fee,  of  the  lot  in  question,  and  by  his  will,  dated  2l8t  of 
Jantiory^  1748,  he  gare  all  bis  estate,  real  and  personal,  to 
his  wife  for  life,  and  then  to  his  children,  Alexander, 
T%omaSj  Jane^  John  and  Catharine^  as  joint  heirs.  He  died 
seized,  prior  to  the  year  1 770.  His  wife  took  the  rents  and 
profits,  and  died  in  1777*  On  the  14th  of  March^  1786, 
Alexander  and  Jane,  two  of  the  children,  by  a  warranty 
deed,  conveyed  the  lot  to  Thomas,  for  a  valuable  consider- 
ation, and  that  deed  recited  the  death  of  Catharine  in 
1754,  without  husband  or  issue.  Thomai  pulled  down  the 
old  house,  and  built  a  new  one,  and  continued  in  peaceable 
possession  thereof,  and  in  the  receipt  of  the  rents  and 
profits,  until  his  death,  in  March^  1815,  and  his  executor, 
who  was  authorized  by  his  will  to  sell,  held  the  same,  un- 
til the  sale  by  him  to  the  defendant,  in  January,  1819. 
The  roaster  reported  the  death  of  Catharine,  as  recited  in 
the  deed ;  and  that  John  went  to  England  a  short  time 
before  the  Revolutionary  war,  at  the  age  of  twenly-two, 
unmarried ;  and  had  not  been  heard  of  since  the  commence- 
ment of  that  war.  He  had  threatened  to  drown  himself^ 
and  it  was  believed  among  his  acquaintance  in  London, 
that  he  had  drowned  himself  in  the  Thames.  Sarah  Hunt, 
a  witness,  aged  62  years,  and  intimate  with  the  Ogilvie 
family,  testified  that  her  first  acquaintance  with  the  family 
commenced  when  she  was  about  ten  years  old,  and  con- 
tinued until  she  married,  after  the  revolutionary  war. 
That  she  was  frequently  an  inmate  of  the  family,  and 
never  heard  of  a  daughter  named  Catharine,  which  from 
her  intimate  acquaintance  with  the  family,  and  particularly^ 
with  the  mother,  she  must  have  done,  had  Catharine  been 
living,  and  she  had,  therefore,  no  doubt,  that  Catharine 
died  in  early  infancy,  and  before  her  acquaintance  vith 
the  family. 
The  exceptions  to  the  report  were, 
'1.  That  there  was  not  sufficient  proof  that  Catharine  was 
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Dol  dead,  er  if  dead,  lliat  she  died  immarriedi  and  with- 
out issac.  ^ 

2.  That  the  evidence  as  to  the  death  of /oA»  was  vague,  v. 

and  aflbrded  no  foundation  for  that  presumption.  „^^,.,^^mmm^ 

Ths  CBAiicsi.L0R  overruled  the  exceptions,  and  held, 
that  lapse  of  time,  and  familj  ignorance  of  the  existence 
of  Catharitu  or  Johfif  for  upwards  of  forty  years  before  the 
sale  in  question,  and  the  other  ciroimstapces,  were  suffi- 
cient to  warrant  this  Court,  or  to  warrant  a  jury,  in  a  Court 
of  law,  and  to  render  it  the  duty  of  either,  to  raise  the  pre- 
sumption of  death,  without  issue*  That  the  title  under 
the  will  of  the  plaintiff's  testator  was,  therefore,  to  be  . 

deemed  good. 


WooLSEY  and  others  against  LiviRasTon  and  Thompson. 


L.  and  TlasaangueesofB.yfiledabiU  toforecloiemiiiortgagesgaiiiBt 
W.9  who  put  in  his  answer,  and  then  filed  a  bill  afl;ainst  L.  and  T. 
far  relief  against  the  mortgage,  and  ako  against  a  jndginent  and  exe- 
cation.  IF.  died  betoe  any  deoree  to  aocoant  in  ftm  sait  to  fine* 
dose:  Altf,  that  the  bill  iiied  by  JF.peitook  of  tiie  natorsoraa 
original,  as  weU  as  a  cross  bill,  and  that  his  l^fal  reprsseotatives 
might  file  a  bill  of  reyiror  against  L.  and  71,  to  which  the  defend- 
ants  must  answer. 

BILL  of  revivor,  filed  SepUmber  1, 1820,  by  the  plain-  j^  i^^, 
tidi,  as  children  and  heirs  at  law  of  Melancthan  L*  Woohtj/y 
deceased,  and  by  the  plaintiff  JIf.  T.  fF.,  as  administrator  of 
the  said  M.  L.  W.  It  stated,  that  the  ancestor  filed  his  bill, 
on  the  11th  of  Jvnt,  1819,  against  the  defendants,  as  as- 
ngnees  of  Maiihew  Van  Bentchoienf  deceased,  and  in  which 
be  stated,  that  on  the  1st  of  Jti/y,  1800,  he  execated  a  bond  to 
M.  V.  £.,  conditioned  for  the  payment  of  500  dollars,  with 

Vol.  V-  34 
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1821.  intere&t,  and  also  a  mortgage  to  secure  the  same;  (hat  the 

^^""^'^  bond  and  mortgage  were  assigned  to  Gilbert  Livingston^  (of 

v;  whom  the  defendant  L.  was  executor,)  and  to  the  defendant 

'  71,  and  that  he,  the  ancestor,  on  the  19th  of  J^ovembery  1801, 


executed  his  bond  to  6.  L.,  conditioned  for  the  payment  of 
466  dollars ;  on  which  last  bond,  the  defendant  L.,  as  execu* 
tor,  entered  a  judgment  in  the  Supreme  Court,  in  1809,  and 
issQed  an  execution,  with  directions  to  levy  the  penalty,  with 
interest  and  costs,  (1,105  dollars  14  cents.)  That  the  de- 
fendants had  filed  their  bill  to  foreclose  the  mortgage  so  as- 
signed, as  aforesaid ;  that  6.  L,  had  received  divers  sums 
towards  payment  of  the  two  bonds,  and  that  they  were  both 
satisfied.  The  bill  concluded  with  a  prayer  to  redeeo;!  the 
mortgage,  and  thai  the  bond  and  mortgage  given  to  M.  V. 
B.f  and  so  assigned,  might  be  brought  into  this  Court  and 
cancelled,  and  that  the  sums  paid  might  be  accounted  for, 
and  the  judgment  cancelled,  and  the  defendant  L.  restrained 
from  proceeding  on  the  judgment  and  execution  aforesaid. 

An  injunction  issued,  as  prayed  for.  The  bill  of  revivor 
further  statedi  that  M,  L.  fV»  afterwards  died,  whereby  the 
suit  abated,  and  that  the  plaintifis  were  his  legal  representa- 
tives ;  and  praytd  that  the  bill  might  stand  revived,  and  for 
process  of  subpoena,  &x;« 

Tiie  bill  of  M.  L.  W.  against  (he  defendants,  recited  in 
the  bill  of  revivor,  was  partly  of  the  nature  of  a  cross  bill, 
as  the  defendants  had,  on  the  11th  o^  November,  1818,  filed 
their  bill  to  foreclose  the  mortgage  so  given  to  M,  V.  £.,  and 
assigned  to  G.  L,  (of  whom  the  defendant  L.  was  executor,) 
and  the  defendant  7.,  and  M.  L.  W,  had  put  in  his  answer 
to  that  bill  on  the  day  that  he  filed  his  bill. 

To  this  bill  of  revivor  by  the  representatives  of  Woolsey^ 
the  defendants  demurred,  and  assigned  for  cause,  that  if  the 
bill  of  revivor  be  true,  it  does  not  contain  ' ground  for  any 
decree  or  relief  to  the  plaintifis,  because,  as  there  was  no  de- 
cree for  an  account  in  the  original  suit,  filed  by  the  present 
defendants,  the  present  plaintifis  are  not  entitled  to  revive. 
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Foote,  for  the  plaintifli^  cited  2  Maddock'i  Tr.  401.     10       1821. 
Vtietf,  406.     1  Har.  Pr.  128.     3  Johns.  Ch.  Rep.  60.  ^^^^ 


S.  JoneSf  contra* 

The  Chahcellor.  The  bill  sought  to  be  revived  par- 
took of  the  nature  of  an  original,  as  well  as  of  a  cross  bill, 
for  it  sought  relief  not  only  against  the  mortgage  which  the 
defendants  were  seeking  to  foreclose,  but  also  against  the 
judgment  and  execution  obtained  by  one  of  the  defendants, 
as  executor  of  G.  L.j  deceased.  There  does  not  appear  any 
good  reason  why  the  suit  should  not  be  revived.  The  pre* 
sent  representatives  of  Waohey  are  interested  ui  the  subject 
matter  of  the  suit  sought  to  be  revived,  and  the  question  is 
only  whether  they  may  revive  the  suit,  or  be  driven  to  a  new 
bilL  The  latter  remedy  may  be  attended  with  inconvenien- 
ces not  now  anticipated^  and  it  would  appear  to  be  immate- 
rial, in  point  of  interest  and  convemence,  to  the  present 
defendants,  whether  they  are  called  to  answer  to  this  bill 
of  revivor,  or  to  the  original  bill. 

Demurrer  ovemdedj  and  defendants  ordered  to  answer  in 
rix  weeks. 


LiVlllOSTOH. 


LOfll 


\ 
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C.  M.  Lee  againat  Pobter  and  Stiubs. 

P.  gare  a  mortgage  of  landy  the  title  to  which  was  in  S.,who  wasio 
poflse^iion  thereof  with  P. ;  aad  fi*  if  he  was  not  pmaeot  aad  Meent- 
iog  to  itB  execution,  afterwards  treated  it  aa  a  valid  and  sahnBtiof 
mortgage,  and  roluntarily  paid  part  of  the  mon^  due  on  it :  MM^ 
in  a  suit  hy  t!he  mortgagee  against  P.  and  8,^,  for  asale  and  finneclo- 
mm  of  the  mortjgagto,  that  $.  waa  estopped  from  setting  np  his  title 
1»  the  prciiiihetr,  in"  atoidbnce  of  tBef  mortgage. 

i|pnwrtga«*w«agiv«Din  >814,byP:ettB'ef  sevvnl  oocvpientfaM 
o£  la»^,.  for  aJraliKihile  prbperion  of  mmtuff  dwioam  fanntr  martgag^ 
covering  the  whole  k>t,  of  which  the  prosiiAs  ift  questioa  were  e«igi 
a  part,  which  foamer  mortgage  was  giTemtoB.  in  1799^  in  renewal 
of  a  prior  mortgage  of  the  lot,  in  1704,  to  X.,.  who  had  assigned  it  tn 
S. :  Beldy  tfiat  though  A  claiming  under  the  grantee  o£  the  patcolse, 
wttose  tide  tto  the  laikd  bad  become  fi>rfeRed  to  the  State,  by  attain- 
tevcMi  tlife]liro)eftt»  AaeMjgage  by  Pi  might  be  said  to  be  without 
eeMidere4ionr»  yetP.  beiagiolly  ftpprilMd  ef  the  stsM^of  thefiMb 
wheE  he  gave  the  niortgag|9f  ooiAfc  ne^M  up  ther  defem  tgmiat 
the  plaintiff,  a5ofia,/ldepurohaser  ef  themerlgagiBs  Sn  ikvataaM^eo^ 
sideration  ;  eipecially  as  he  had»  with  the  othec  occupien  oC  tbi  lot, 
in  a  petition  to  the  legislature,  stated  that  they  had  satisfied  the 
mortgage  to  B.,  and  on  that  gpnound  the  State  had  made  an  equivalent 
abatement  of  the  sum,  which  they  would  otherwise  have  been 
obliged  to  pay  to  obtain  the  title  from  the  State. 

It  Mans,  that  the  Court  will  not  relieve  against  a  mortgage,  on  the  ground 
of  an  outstanding  claim,  which  the  mortgagor,  for  greater  security 
to  his  title,  had  bought  in^  without  any  judicial  investigation  or  de- 
cision on  such  chum,  in  a  suit  in  which  all  proper  persons  were  made 
parties,  and  were  called  on  to  bring  forward  their  title. 

An  act  of  the  legislature  in  1818,  reciting,  that  the  title  to  certain  lands 
were  vested  in  the  State  by  the  attainder  of  J.  IF.,  (in  1 779,}  and  that 
such  title  had  been  perfected  by  the  removal  of  incumbrances ;  and 
directing  conveyances  to  be  made  by  the  Surveyor  General  to  cer- 
^  tain  occupiers  of  the  land  so  claimed,  as  forfeited,  is  not  sufficient  to 
devest  the  title  of  persons  holding  adversely,  without  a  regular  evic- 
tion in  the  ordinary  course  of  law. 

A  deed,  therefore,  from  the  State,  pursuant  to  sudi  an  act  of  the  legis- 
latoreycannothesetupasadeftaioeitodefeat  a  6ofia  jSdsmorlgage. 
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THE  bill  st&tedy  thMtl  Ac  dJtefcndMt  Pcttift  \Hihkfi  hidcM*      HKf » 


ed  to  AiilAim  UMkrMod,  en  the  Slit  44  Atemier^  1814^ 

Ml  the  amn  of  600  doUan,  pttfahle  ie  (bar  eqial  Miiiid         ▼. 

inilaliiietits,  the  firat  payable,  iWie  t«t,  1815,  eMcated  a     ^***^^ 


Bor^ge  to  him  of  part  of  lot  No.  SB',  in  Freema$(m\ 
patent,  in  the  county  of  Omida^  described  by  metes  and  ^^'^  ^^^ 
bounds,  and  containing  85  acrearand  abalf.     That  F., 
before  that  time,  had  conveyed  the  land  in  fee,  to  the  de- 
fendant iSlife#,  who,  with  p.  was  in  possession,  at  the  time 
of  eiecQtf og  the  mortgage,  and  knew  and  assented  to  the      / 
giving  of  the  mortgage  to  the  plainfiflC     On  the  8th  of 
tihrmry^  1815,   U.  assigned  the  bond  and  mortgage,  for 
the  consideration  of  600  dollars,  to  the  plaintiff,  who  was 
theft  wholly  ignorant  of  any  defect  in  the  title,  and  |^ve 
imflaiediate  notice  of  the  assignmient  to  P.     That  by  some 
eonltact  between  P.  and  S.,  the  fatter  was  bound  to  pay 
off  die  mortgage,  and  did  pay  to  the  plaintiff  the  three 
iSrst  instalments ;   but  had  refused  to  pay  the  last,  alle- 
ging as  a  reason  that  his  title  under  P*  had  failed,  and  he 
had  been  obfiged*  to  repurchase  the  land  from  the  State. 
That  when  the  mortgage  was  given,  the  land  was  held  un- 
der a  title  from  Htnry  Plainer^  to  whom  a  mortgage  on  it 
had  been  given,  which  he  had  assigned  to  John  Bay,  who 
procured'  a  renewal  of  the  mortgage  to  himself ;  that  on 
a  hilt' fifed  by  the  elaimantis,  under  whom  5.  held,  against 
B.  for  retief  against  the  mortgage,  it  was  decreed  that  no 
reKef  could  be  afforded  againt  it ;  and  in  pursuance  of  that 
decree,  the  said  mortgage  to  17.,  (who  was  assignee  of  the 
other  mortgage  to  B*^  was  executed,  to  secure  a  rateable  , 
proportion  of  the  mortgage  to  B.,  which  included  the 
whole  of  great  lot  No.  39,  and  which  proportion  was  just- 
ly chargeable  on  that  part  of  the  Tot  possessed  by  the  de- 
fendants.   The  plaintiff  averred,  that  the  mortgage  to  B. 
was,  af  tfie  time  of  executing  the  mortgage  to  V.^  a  subsist- 
ing BMirtgage,  snd  had  not  been  satisfied,  otherwise  than 
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1821.       by  each  owner  of  kod  in   the  lot  secnriog  his  rateable 
^  '^     proportion  of  the  amount.    That  when  the  mortgage  to  U. 
was  given,  it  was  well  known  to  the  occupants  on  the 
_  lote,  that  the  land  was  liable  to  the  claims  of  the  State, 
arising  from  the  atteinder  of  John  Weatherhead,  the  origi- 
nal proprietor,  which  claim  bad  since  been  released  tothe 
occopanto,  by  the  State,  for  an  inconsiderable  considera- 
tion, compared  with  the  actual  value  of  the  land  ;  and  the 
hardship  of  paying  off  the  mortgage  to  B.  was  made  a 
special  ground  of  application  to  the  legislature  for  relief, 
and  which  was    granted,    because  the   occopanto  had 
paid,  or  were  bound  to  pay  off"  that  mortgage.    The  bill 
fraytd  for  relief,  by  decreeing  the  payment  of  the  balance 
due  on  the  mortgage,  or  that  the  premises  be  sold,  &c. 

The  answer  of  the  defendants  admitted  that  P.  executed 
a  deed  of  the  land,  on  the  14th  of  February,  1814,  with 
warranty  toS.  who  took  possession,  which  hehad  held  sin^e 
that  time.  That  P.  gave  the  mortgage  to  17.,  and  that  ISO 
dollars  with  interest  remained  due  on  it.    That  this  mort- 
gage was  given  in  payment  of  the  mortgage  by  A",  and  5 
Bumpu,  to  Bat,.    That  when  P.  gave  the  mortgage  to  V.', 
he  was  informed  by  tt,  that  the  State  would  never  assert 
their  claim  to  the  lands,  and  that  if  the  mortgage  to  A^  was 
paid,  the  title  to  the  premises  would  be  complete,  and  never 
afterwards  be  disturbed.    That  on  this  representation,  P. 
executed  the  mortgage  without  the  knowledge  or  consent 
of  5.,  nor  did  &  know  that  it  had  been  given,  until  sometime 

after  Its  delivery ;  nor  was  there  any  agreement  between  P. 
and  &  as  to  the  payment  of  it.  That  the  paymenu  made  by 
S.  on  the  mortgage  were  voluntoiy,  and  made  to  prevent 
a  suit  on  the  bond  against  P.,  who  is  a  very  infirm  old 
nan,  above  the  age  of  80  years.  That  the  defendants 
were  not  parties  to  the  bill  filed  by  M  ^  &  Bumpu,, 

agamst  B.  and  £7.,  for  relief  against  the  mortgage  to  B. 

~S.  expressly  denied  that  he  knew  of  the  mortgage  by 
P.,when  it  was  given,  or  that  he  ever  assented  to  it,ormade 
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any  agreement  to  pay  it ;  though  he  made  the  payments,  1821'* 
with  a  vteir  to  assist  P.  That  he  was  under  no  le- 
gal or  equitable  obligation  to  pay.  the  mortgage ;  and 
as  be  was  obliged  to  purchase  the  land  from  the  State; 
and  P.  could  not  indemnify  him,  or  reimburse  what  he 
had  advanced,  he  refused  to  pay  any  thing  more  on  the 
mortgage.  £».  denied  that  he  ever  promised  the  plaintiff 
to  pay  the  residue  of  the  mortgage,  or  that  he  ever  receiv-' 
ed  any  consideration  from  him  for  such  a  promise ;  though 
it  was  his  intention  to  have  paid  the  last  instalment  be- 
fore the  State  interfered,  rather  than  P.  should  be  sued. 
TbiBit  he  has  no  funds  of  P.  in  his  hands,  nor  does  be  owe 
him,  and  if  he  is  obliged  to  pay  the  residue,  it  will  be  an 
entire  loss*  That  the  premises  were  forfeited  to  the  State, 
by  the  attainder  of  IVeaiherheadj  and  the  title  from  Plainer 
has  wholly  foiled ;  that  the  State  had  asserted  its  title  to 
the  land,  and  the  defendant  S.  as  one  of  the  occupants  of 
the  patent,  received  a  deed,  on  the  27th  JMisy,  1818,  from 
the  Surveyor  General,  for  the  consideration  of  365  dol- 
lars and  40  cents,  according  to  the  provisions  of  the  act  rela- 
tive to  the  lot  No.  38,  in  Freemasim^s  patent,  passed  April 
Sd,  1818.  5.  admitted  that  he  signed  the  petition  with 
the  other  occupants  in  great  lot  No.  38,  to  the  legislature, 
as  stated  in  the  bill,  representing  that  some  of  the  petition* 
ers,  with  others  under  whom  they  claimed,  had  paid  or 
secured  the  money  due  on  the  mortgage  from  fioy,  and  sta- 
ting the  mortgage  and  the  suit  in  Chancery,  and  also  cer- 
tain trials  between  John  Thumum  and  the  occupants,  and 
that  the  legislature  remitted  the  interest  on  the  sum  at 
which  the  land  had  been  Appraised,  on  the  grounds,  as  the 
defendant  supposed,  stated  in  the  petition,  &c. 

The  cause  having  been  put  at  issue,  several  witnesses  were 
examined,  and  mueh  evidence  taken  on  both  sides,  the  ma- 
terial parts  of  9fiich,  so  •  far  as  the  proof  varied  from  the 
focts  admitted  in  the  pleadings,  are  stated  in  the  opinion  de- 
livered by  the  Court. 
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leSl.         Cotdtmi  SiV,  for  (he  plaiMir. 


Pa 
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j»fc«.p«y  Th«  Ckakbuor.  1.  WiwB  the  noNgage  in  qoeslna 
*^'uSL  ^  ***  ^*^^  '^^  ^o^r,  tiMtitletotheaioflgageilp»«Bite*waf 
JS!to"»  JH  **  ******'  **  "*"  defendant  J  bat  ander  the  drcanH«Mioa 
nni/it  to  >  of  the  caie,  the  defendant  S.  engbt  to  be  eetoj^  'from  |e«« 
wi'ibMt'dfald^  tiag  op  b'u  title  in  bar  of  that  mor^fagcw  The  dffen)aot  & 
gp^to^  in  bU  amwer«  deniee  that  the  mortgagt  iras  given  with  bit 
w!S^*rf  iiM  knowledge  or  aMent;  but  there  are  two  vitneaees(A'.^M»- 
;5j*yy^  2s;  jMtf  and  M  Underwood;^  wbo  contradict  the  answer  In  th« 
iSZ^toC^  pnrticnlar,  and  declaim  that  the  defendant  S-  wa«  knowing 
«5t*'^'Sii!t  *^  «M«iling  to  the  mortgage,  when  it  was  giveou  It  is 
~~  «lso  in  proof,  and  U  admitted  by  the  answer,  that  die  de* 

fendaat  &,  afterwards  treated  the  BKMrtgage  as  valid  and  snb>> 
nsUng,  and  that  he  paid  to  the  present  plaintif;  as  a*signoe 
of  A".  U.,  the  original  mortgagee^  three  ont  of  four  of  tb« 
instalments,  of  vhich  the  payments  were  to  consist.    The 
defendant  says,  the  paymento  were  volunury  and  gratoitons 
on  his  part;  bat  whether  they  wei«  voluntary,  or  made  in 
parsnanoe  of  some  contract  between  S.  and  P.,  founded  on 
a  valaable  coosideraUon,  is  not  material.    It  is  sofficient, 
that  the  defendant  S.  assumed  the  mortgage  to  be  valid,  and 
if  he  was  not  present  at  die  execution  of  it,  he  knew  that  P. 
(who  resided  on  the  praises  with  him.)  had  it  in  cootem* 
plation  to  give  such  a  mortgage,  and  he  gave  to  it  his  sub- 
sequent assent  and  ratification.  When  K  took  the  mortgage, 
we  have  reason  to  presnme  he  dealt  with  P.  as  owner  of  the 
land ;  iwd  the  defendant  S.  sullered  him  so  to  act,  without 
objection,  and  without  disclosing  his  title.    We  have  no 
evidence  that  K  knew  of  the  tide  of  &,  and  upon  settled 
principles  of  equity  and  justice,  tiie  defendant  &,  who  snf. 
fered  IT.  so  to  deal,  and  who  subsequendy  ratified  die  bar. 
gain,  ought  not  now  to  be  permitted  to  interpose  his  own  title 
u>  avoidance  of  die  mortgage.   Another,  and  an  eqwlly 
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conclosive  answer  to  aoy    8ach  objection  ii,  that  BojfU       1821. 
mor^ge  was  a  subsisting  lien  on  the  whole  lot,  and  bound      w^^v*^/ 
the  land  sold  to  S.,  and  the  new  mortgage  was  a  continua-  y. 

tion  of  the  former  lien,  and  so  intended  by  an  arrangement      ''***'"*' 
to  which  all  parties  acceded. 

3.  The  only  difficulty  in  the  case  arises  from  the  ohjec* 
tion  of  a  want  of  consideration  for  the  mortgage. 

When  the  mortgage  was  given,  the  land  was  held  under 
a  title  derived  from  Htnty  Plattur^  who  claimed  under  a 
deed  from  .4(/f»  M^Dougallt  the  original  grantee,  and  it 
continued  to  be  so  held,  until  the  defendant  S.  took  a  title 
under  the  State,  in  Jlfoy,  1818.  This  was  almost  twenty* 
four  years  after  Platner  had  sold  the  premises  in  question  to 
JV.  ^  J.  Bumpusy  and  after  the  land  had  been  held  and  oc- 
cupied under  that  title.  The  mortgi^  in  question  was 
pven  for  a  rateable  proportion  of  the  money  due  on  a 
former  mortgage,  covering  the  whole  lot,  and  of  which  the 
premises  were  only  a  part.  The  former  mortgage  was  given 
by  the  purchasers  under  Plainer  to  £ay,  the  assignee  of 
the  original  bond  and  mortgage  given  to  Plainer.  The 
present  mortgage  of  1614,  was  thus  a  renewal  of  a  mort* 
gage  given  to.  fioy,  in  1799,  which  was  a  renewal,  in 
part,  of  the  original  mortgage  given  to  Platrur^  in  1794; 
and  if  Plainer  had  no  title  to  lot  No.  28,  in  the  Freemason*$ 
Patent^  when  he  sold  to  .AT.  ^  J.  BwnpuMj  in  1794,  and  took 
their  bond  and  mortgage,  the  present  mortgage  may  be  said 
to  want  consideration,  on  being  traced  back  to  the  original 
source  of  consideration ;  and  this  is  the  foundation  of  the 
present  defence. 

But  there  are  several  objections  to  this  defence. 

Iq  the  first  place,  the  plaintiff  appears  to  have  been  a 
hfma  fidt  purchaser  of  the  mort^age  in  question,  for  a  Tahift* 
Ue  consideration  ;  and  when  the  mortgage  was  executed, 
both  the  defendants  were  apprised  of  the  condition  of  the  title 
and  of  the  claim  of  title  said  to  exist  in  the  State.  The 
mortgage  was  g^ven  without  surprise,  imposition,  or  igno* 

Vou  V.  35 


974  CASES  IN  CHANCERS. 

1831.  ranee,  and  nnder  a  sense  of  the  peril  to  which  Plain^i 

^^y^^^  title  .was  exposed,  when  be  took  this  and  other  mortgi^ges 

T.  from  the  settlers  on  the  lot,  for  their  rateable  proportions  of 

^*"*'  the  prior  mortgage  to  Bay,  deducted  from  the  snm  dne  oo 


the  prior  mortgage  of  1,100  dollars,  in  consequence  of  this 
alleged  prior  and  better  title  in  the  State.    The  defendant 
P.  may,  therefore,  be  considered  as  having  given,  and  the 
defendant  S.  as  having  assented  to  or  ratified  the  mortgage, 
with  an  assumption  of  the  risk  of  the  State  clmm.    This 
inference  is  the  more  necessary,  when  we  advert  to  the  Act, 
that  U.  when  be  took  the  mortgage  in  question,  never  war- 
ranted  the  tide  under  Platner^  though  he  declared  his  be- 
lief that  the  setders  never  would  or  could  be  disturbed  by 
the  State  claim,  and  though  he  ofiered  to  warrant  the  Plai* 
net  tide,  if  the  setders  would  give  renewed  mortgages  fi>r 
the  whole  of  the  prior  mortgage,  including  the  costs  of  the 
Chancery  suit  stated  in  the  pleadings,  which  offer  was  de* 
clined. 
WbanoM  of      Another  objection  to  this  defence  is,  that  the  defendants 
m^oT  landToii  and  five  otiier  settlers  on  the  lot,  presented  a  petition,  under 
wftt   a  mort'  their  signatures,  to  the  Legislature,  in /anuofy,  1818,  pray* 
V^  inortj^  iflg  for  reliel  against  the  State  claim,  in  which  they  stated,  that 
^  «h«7ui<i!to^  they  had  satisfied  the  prior  mortgage  to  Boy.     That  satis- 
«^rd«raiie|niig  f^^^j^^  cousistcd  iu  giviug  the  present  imd  other  renewed 
^^hl"^  mortgagee  for  their  rateable  proportions  of  the  prior  mort- 
ISjedu*'*^'  gag« ;  and  upon  diat  representation  the  Legislature,  by  the 
SSrtg«««.''S2  act  of  ^prU  3d,  1818,  entided  ''  an  act  relative  to  lot  No. 
Zitei^Vn,  *lSd  28,  in  the  Freemasons^  patent,"  remitted  to  tiiem  13  years  in- 
^^  thi  tm  terest  on  the  appraisement  of  1804.  The  answer  admito  that 
Mi^  wbra  the  deduction  was  made  upon  the  ground  of  hardship  stated 
^^^ri^iiown  j^  ^  petition  ;  and  after  that  representation  and  consequent 
abatement,  on  the  part  of  the  State,  the  defendants  would 
seem  to  be  bound,  in  equity  and  good  faith,  to  make  good 
their  representation,  by  a  complete  satisfaction  of  their  rate* 
able  proportion  of  the  mortgage  to  Bay.    The  State  made 
an  equivalent  deduction  on  account  of  that  mortgage,  and 
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the  defendants  may  be  considered  as  having  had  credit      1821. 
fion  the  State  for  the  whole  amount  of  the  mortgage  now 
io  question.    There  appears,  then,  to  be  injustice,  if  not  a 
colour  of  firaud,  in  this  defence. 


There  is  one  remaining  objection,  which  is,  that  the  title     Relief  la  no^ 

granted  agtintC 
a  mortgage,  on 
accoant  of  an 


of  the  State  has  never  been  established  by  any  judgment  at  ai^rtgi!l^M 


hw.    Before  the  plaintiff's  mortgage  is  to  be  set  aside,  as  oa^adi^ 
being  without  consideration,  the  claimants  under  PltUrur  tiSe  nortga^^ 
ought  to  have  been  regularly  evicted  by  due  course  of  law,  ^^^^ '  ^ 


and  in  an  action  in  which  they  might  have  had  doe  oppor-  ^^^^^ 
tnnity  to  make  their  defence.  The  State  derived  title  under  ^^^^  ^ 
the  attainder  of  John  Wtatherhtad,  in  1779,  and  it  had  ^^^^ 
never  asserted  its  claim,  by  any  suit  at  law,  from  1779  down 
to  1818,  when  the  defendants  applied  to  the  Legislature  for 
a  release  of  their  claim.  Here  was  a  lapse  of  39  years, 
and  for  more  than  half  that  period  the  land  had  been  held 
and  occupied  under  an  adverse  title.  Why  was  not  this 
application  made  to  the  Legislature  before  the  renewed 
mortgages  in  1814  f  I  doubt  whether  this  Court  has  ever 
§^ven  relief  against  an  incumbrance,  in  consequence  of 
some  outstanding  claim  which  the  debtor,  ibr  greater  cau- 
tion, chooses  to  buy  in,  before  it  has  ever  received  a  judicial 
determination  and  sanction,  in  a  suit  to  which  all  proper 
persons  were  parties,  or  were  called  to  put  fofward  their 
title. 

The  act  of  die  15th  of  April,  1817,  {itis.  40.  ch.  34£.) 
does,  indeed,  recite,  (hat  the  Attorney  General  had  given  a 
certificate,  '^  that  the  title  of  certain  lands  in  the  Fre^masons^ 

A  Mcital   in 

patent,  in  the  county  of  Oiinda,  was  vested  in  the  state  by  an  act  of  Um 
the  attainder  of  John  Weatherhead ;''  and  it  also  recited,  ^thedtfe to 
dist  <<aie  tide  of  the  State  in  said  knds  had  since  been  ^stlSl^ 

attainder  of  X 


net 


perfected  by  removing  incumbrances."  The  act  otAprU  ^iStV  __. 
3d,  1818,  {ttst.  41.  cK  81.)  also  directed  conveyances  to  ^l^tiSfuSe''^ 
be  given  to  the  defendants,  and  the  odier  five  petitioners,  Si/*^eM^« 
as  being  occupantt  of  lot  No.  28,  in  Frttmtutmi^  patent,  h?!^cL»^ 
forfeited  by  die  attainder  of  John  W^fUherhtad.''     But  ^2t!!7 
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IflSJL  neither  thiit  recital,  nor  thitt  decl«rau>ry  avermeol^  #ai.8oii- 
cieot  to  devest  the  persons  holding  under  Plaih^j  if itfaont 
a  regular  eviction,  founded,  oo  a  fairdiacnssioo  aad<decl> 
sion,  in  the  ordinary  course  of  jdsticei  The  plaintiff  hai 
an  undoubted  right  to  iosiit,  that  Us  claim  as  a  mortgagee 
is  not  forfeited  and  lost  by  the  mere  fbrce  and  effect  of 
such  a  recital  and  declaratory  clausci  It  cannot  affect  or 
impair  that  right ;  and  so  the  doctrine  on  this  point  was  de- 
dared  by  the  Supreme  Court,  in  Jackson  r.  Cdtlin'; 
(2  Johns.  Rep  348.)  and  the  judgment  in  that  case  ^as 
afterwards  affirmed  in  the  Court  of  Errors. 

The  deed  set  up  by  the  defendants  may  be  considered  in 
the -light  of  an  attornment  to  a  stranger,  and  a  recognition 
of  his  right,  in  order  to  defeat  the  mortgage  ;  but  f  am 
of  opinion  that  the  defendants  cannot  be  permitted  in  this 
case  to  avail  themselves  of  such  a  defence.  I  shall,  conse- 
quently, decree,  that  they  pay  the  last  instalment  of  150 
dollars,  with  interest  from  the  Ist  of  June,  1817,  and  the 
cosU  of  this  suit  to  be  taxed,  or  that  the  mortgaged  prem!- 
ses  be  sold. 

Decree  accMdingly. 


JtoielM. 


Fdllerton,  an  infant,  by  Vail,  her  guardian, 

against 
Jackson  and  others,  executors  of  Fullerton. 

Tliis  Court  will  not  sastain  a  suit  by  an  infanij  for  the  uUered  due  on  a 
legacy,  directed  by  the  will  of  the  testator,  to  be  applied  to  her  edu- 
cation, when  the  amount  is  leas  tbukj^  Mlarty  and  the  party  may 
sue  the  executor  in  a  Coort  of  Common  Pleas. 

BILL  for  two  years  interest,  due  on  a  legacy  of  200 
dollars,  payable  when  the  inbnt  came  of  age,  which  in* 
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terest  the  testator  directed,  by  his  will,  to  be  applied  to  her       18SK 
edacatioD.    The  infiaint  was  of  the  age  of  nine  years,  and    ^jJ[^]^JJ^ 
sued  by  her  gQardiao.    The  defendants  admitted  iSseti^         r^ 
and  that  the  interest  bcfOg  28  dollars,  was  due,  which  they       ^ 
were  ready  to  pay,  as  the  Court  should  direct 

Chatthj  for  the  plaintiff. 

Cwet  for  the  defendants. 

An  objection  was  raised,  that  tb^  sam  was  to6  sidkll  for 
the  jurisdictioA  of  this  Court. 

Tufe  Chamcbllor.    Executors  are  not  suable  before  a 
Justice  of  the  Peace,  for  a  legacy.  They  are  expressly  ex- 
cepted in  the  statute  from  the  jurisdiction  of  the  Justice,  as 
to  actions  against  them.    But  this  suit  might  have  been 
brought  in  the  Court  of  Common  Pleas  of  the  county  where 
Ae  defendants  reside,  under  the  19th  section  of  the  act 
entitled  ^'  an  act  concerning  executors  and  administrators, 
ttnd  the  distribution  of  intestates'  estates."    For  a  de- 
mand under  50  dollars,  the  plaintiff  ought  to  have  sued 
there ;  it  is  too  expensive,  and  consequently  oppressive, 
to  sne  in  this  Court,  except  in  special  cases,  for  so  smaill  a 
sum  as  28  dollars.    This  point  was  fully  examined  in  thfe 
case  of  Jlfoore  v.  LytUe.  (4  Johns.  Ch.  Rep.  183.)    I  shall, 
therefore,  dismiss  the  bill,  but  without  costs  and  without 
prejudice. 

Bill  dismissed. 
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r.         FvtLmtoftf   an  iB&iit,  &c.  agaimi  Jacuov  and  othen, 
^^^"^'  txecuianj  &c. 

A  grtmdfidheir  has  no  right,  under  the  statute,  by  his  will,  to  appoint  m 
gaaidian  to  his  grandchild.  But  if  he  devises  land  to  his  grandchild, 
^(  and  directi  the  rents  and  profiti  thereof  to  be  applied  by  his  e«ee«Corf 
to  die  education  of  such  j^randchild,  during  his  minority,  the  ez^ 
enters,  not  the  guardian  appointed  by  the  surrogate,  are  entitled  tn 
apply  the  renit  andpr^,  according  to  the  direction  of  the  wilL 

Hie  Court  will  not,  therefine,  direct  the  executors,  on  a  bill  iOed  by 
/  the  infant  and  his  guardian,  to  pay  orer  the  rents  and  profits  to  the 
guardian,  but  leare  them  in  the  hands  of  the  executors,  until  the  in- 
fant comes  of  age. 

JieisiaiA.  BILL  for  an  account  of  the  rents  and  profits  of  two 
acres  of  land,  defised  to  the  in&nt  bj  his  grandfather,  with 
directions  in  the  will,  that  <^  the  rents  and  profits  be  ap- 
propriated, with  such  other  moneys  as  may  be  thought  ne- 
cessary by  my  executors,  for  the  expense  of  his  education, 
until  be  arrives  to  the  age  of  sixteen  years  \  and  then  to  be 
at  the  election  of  my  executors  whether  to  gi?e  him  edu*. 
cation  to  get  a  living,  or  learn  him  a  useful  trade ;  and 
when  he  arrives  to  the  age  of  twenty«one  yean,  I  do  also 
order  .that  he  shall  be  put  into  the  possession  of  the  above 
lot,  and  be  paid  200  dollars,"  &c.  The  wiU,  in  a  subse« 
quent  part,  added,  "  that  my  wearing  clothes  be  applied  in 
die  most  prudent  manner  to  the  expense  of  my  grandson 
William^  in  clothing  him ;  and  that  my  executors  be  his 
guardian,  and  direct  his  bringing  up  and  education,  as  in 
their  judgments  shall  appear  proper."  The  bill  prayed, 
that  the  executors  account  for  the  rents  and  profits  of  the 
two  acres,  being  40  dollars  a  year. 

The  defendants  admitted  the  receipt  of  the  rents  and 
profits  fi>r  three  years,  at  40  dollars  a  year,  and  that  they 
were  ready  to  apply  the  same,  as  might  be  directed,  for 


CASES  IN  CHANCERY. 

his  education ;  but  they  insisted  that  they  are  entitled,  by 
the  will,  to  appropriate  the  same  toirards  his  education, 
and  not  to  pay  over  the  whole  to  the  guardian  appointed 
by  the  surrogate,  and  who  claimed  it. 

ChattU,  for  the  plaintiff. 

Case,  contra. 

The  Chancsllob.  A  grandfather  has  no  right,  under 
the  statute,  to  appoint,  by  will,  a  guardian  to  his  grand- 
child ;  but,  as  Lord  Hardwicke  observed,  in  Blake  v.  Leigh, 
{Amb,  306.)  he  may  give  his  estate  on  what  conditions  he 
pleases.  There  are  instances  where  a  grandfather  has 
given  his  estate  to  his  grandchild,  and  appointed  guardians 
of  his  estate  and  person ;  and  if  the  father  did  not  submit 
to  the  will,  the  Court  has  made  the  father^s  opposition 
work  a  forfeiture  of  the  son's  estate. 

In  the  present  case,  the  testator  intended  that  the  rents 
and  profits  of  the  land  devised  during  the  minority  of  the 
grandson,  should  be  appropriated  by  the  executors  towards 
bis  education.  He  had  a  right  to  annex  that  condition  to  the 
gift ;  and  I  do  not  see  that  i  am  required  by  any  principle 
to  call  those  rents  and  profits  out  of  the  hands  of  the  exe- 
cutors, and  place  them  under  the  discretion  of  the  guardian. 
The  defendants  have  no  control  of  the  infant,  but  those 
rents  and  profits  must  be  left  to  their  control ;  and  if  the 
guardian  will  not  allow  them  to  appropriate  the  same  in 
such  manner  as  they  shall  deem  best  towards  the  education 
of  the  infant,  he  must  be  educated  with  other  resources ; 
and  the  defendants  will  be  responsible  to  the  infant,  when 
he  comes  of  age,  for  those  rents  and  profits,  with  interest 
thereon. 

Bill  dismissed  without  costs. 
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Spadkr  and  others  against  Datis  and  Hadden. 

A  jn^^ent  creditor,  who  has  iMued  an  execution,  which  has  been  re- 
turned frnlla  bonay  acquires  a  priority  of  rig^t  to  the  property  of  his 
debtor,  in  the  hands  of  a  trustee,  and  any  paymenti.Biade  by  the 
trustee  to  the  debtor,  after  a  bill  filed  by  such  judgment  creditor,  or 
after  notice  of  such  right,  are  in  his  own  wrong,  and  of  no  avail 
against  such  creditor. 


JtowlM.  BILL  filed  96th  of  January,  1B30,  stating  that  the 
defendant  D.,  being  indebted  to  the  plaintifi*S.  and  others, 
stopped  payment,  on  the  26th  of  Jtin^,  1819;  and  being 
possessed  of  a  large  stock  in  trade,  and  debts  due  him, 
he  transferred  the  same  to  the  defendant  If.,  for  fraudulent 
purposes,  and  to  avoid  payment  of  his  debts.  That  the 
plaintiffs  obtained  judgments  at  law  against  the  defendant  Z>., 
in  January,  1820,  and  issued  writs  of  ^.  fa.  which  were 
returned  nulla  bona.     Prayer,  for  discovery  and  relief. 

The  answer  of  the  defendant  H.,  filed  24th  of  March^ 
1820,  admitted  the  bankruptcy  of  D.;  and  stated,  that  be 
was  then  indebted  to  the  defendant  H,  the  sum  of  2,386  dol« 
lars  and  40  cents,  and  that  his  stock  in  trade  was  estimated 
at  5,613  dollars  and  37  cents.  That  to  secure  to  H.,  1>. 
sold  to  him  goods  to  the  amount  of  4,800  dollars,  and 
on  or  about  the  26th  of  June,  1819,  assigned  over  the  sur- 
plus to  H.,  in  trust,  to  pay  all  the  creditors,  on  condition 
that  they  would  release  and  discharge  him  within  thirty  days. 
That,  by  another  assignment,  dated  July  29,  1819,  on  like 
trusts,  ff'  was  authorized  to  sell  the  goods,  and  convert  the 
same  into  cash,  on  the  like  trusts.  That  the  defendant  A 
sold  the  surplus,  at  auction,  on  the  18th  of  August,  1819, 
for  the  net  sum  of  1,486  dollars  and  7  cento.  That  the 
trusts,  in  the  assignmento,  were  to  become  void,  if  the  cre^ 
ditors,  by  a  given  day,  omitted  to  come  in  and  accept,  and 
discharge  D.  That  the  creditors  did  not  come  in,  and  the 
assignments  therefore  became  void.    That  H.  held  the  i 
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neys  aforewtd,  togefbar  with  other  moMys  «Kigi«ed,  Hi  like  1821. 
oianlier,  and  amoniiting  in  the  whole  to  9,207  doHars  and  IT 
cems^  io  trust  fcr  D.  That  H.  had  paid  D.  of  those  mo- 
Deys,  from  time  to  time,  leaving  799  dollars  and  33  cents  on 
bandy  at  the  time  of  the  answer.  The  answer  denied  all 
fraud,  and  admitted  the  other  facts  charged. 

The  answer  •f  the  defendant  Z>.,  filed  May  31, 1 8S1,  was 
to  the  like  eflfect.  He  slated,  that  the  sum  of  799  dollars 
and  33  cents,  being  the  balance  of.the  trust  moneys  remain- 
ing with  £f.,  were  paid  over  to  him,  by  A,  On  the  3d  of 
May  J  1820.  It  appeared,  also,  by  one  of  the  schedules  an* 
oexed  to  the  answer  of  f/.,  that  he  had  in  hand,  on  the  29th 
of  January^  1820  when  bis  appearance  to  the  suit  was  en- 
tered, 974  dollars  and  92  cents,  and  that  of  that  sum,  17S 
dollars  and  39  cents  were  paid  over  to  /)*,  or  to  his  order, 
before  the  answer  of  H.  was  put  in. 

The  case  was  submitted  to  the  Court,  apon  the  bill  and 
answer. 

Haightj  (or  the  plaintitfs.  tie  stated  the  following  points : 
1*  Under  an  assignment  of  property  for  creditors,  to 
become  void,  if  the  creditors  do  not  come  in  and  release  the 
assignor  within  a  limited  time,  the  assignee  cannot  surren- 
der the  property  to  the  assignor,  until  the  fies/ta  que  trusts 
have  renounced  the  benefit  of  the  trust.  Jtt 

2.  If  the  assignee  could  surrender  the  property  to  the  as- 
signor, in  order  (bat  he  might  declare  fiirther  trusts,  in  rela- 
tion to  the  same,  the  assignment  of  the  29th  of  Ju/y,  1819, 
was  such  further  declaration  of  trust,  under  which  the  as- 
Vgnee  could  not  surrender  the  property  to  the  assignor,  un- 
til the  cestui  que  trusts  renounced  the  benefit  6f  tLe  trust. 

&•  The  power  of  sale,  contained  iti  the  assignment  of  the 
29th  of  /u/y,  1819,  could  not  be  well  executed,  until  the 
cestui  que  trusts  came  in  and  released,  or,  at  least,  until  after 
the  full  expiration  of  the  time  limited  for  the  creditors  to 
come  in. 

Vol.  V.  36 


282  CASES  IN  CHANCERY. 

1821.  4.  The  assignee^^at  all  events,  ought  to  be  decreed  to  ac' 


^  couot  for  thie  oett  proceeds  of  the  property  assigoed,  which 
V.  ^^  were  in  his  hands,  at  the  time  of  filing  the  hill  in  this  cause, 
^^"'       with  costs. 

j^n^Aon,  contra.  He  made  the  following  points :  1.  The 
assignments  required  no  renunciation  on  the  part  of  the 
cestui  que  trusts^  because  their  interest  in  the  property  aB« 
signed,  depended  on  a  condition  precedent,  viz.  a  rekase 
by  all  the  creditors  of  the  assignor ;  and  until  that  event  took 
place,  they  had  no  interest :  and  as  no  such  release  was  ex* 
ecuted,  the  property  assigned,  by  a  resulting  truttf  belonged 
to  the  assignor. 

2.  The  power  of  sale,  in  the  assignment  of  the  39th  of 
JtUff,  1819,  so  far  froin  requiring  a  renunciation  of  the  ces' 
tui  que  trustn^  to  set  it  up,  was,  by  the  terms  of  that  assign- 
ment, to  be  in  foil  force,  in  case  of  their  default,  in  fifteen 
days  after  thie  date  of  the  assignment. 

3.  The  assignee  ought  to  be  decreed  to  pay  to  the  plain- 
tifls.  the  amount  in  his  hands,  at  the  time  the  bill  was  filed. 
He  had  no  right  to  hold  against  the  assignor ;  and  the  plain- 
tifls  ought  to  have  obtained  an  injunction.  If  the  assignor 
had  brought  a  suit  at  law,  the  pendency  of  proceedings  in 
this  Court,  on  thj|{iart  of  the  plaintifls,  would  have  been  no 
bar  to  his  recoveqr* 

4.  All  fraud  having  been  fully  denied  by  the  answer,  the 
plaintifls  have  no  equity  against  the  defendants,  but  ought 
to  resort  to  a  Court  of  law. 

The  Chancellor  said,  that  the  plaintifls,  at  the  time  of 
filing  their. bill,  had  acquired,  as  execution  creditors  at  law, 
a  priority  of  right,  valid  in  equity,  to  the  trust  moneys  be* 
longing  to  the  defendant  D.,  and  in  the  hands  of  the  de- 
fendant If.,  and  that  all  payments  of  the  same<»  by  //.  to  A, 
subsequent  to  the  filing  of  the  bill,  containing  notice  of  that 
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% 
right,  and  of  their  claim  in  pnrsoance  of  it,  were  made  in  his       1821. 

own  wrong.  The  doctrine  in  the  cases  of  Brinckerhoff  v. 
'Brfmriy  and  of  MDermut  v.  Strongs  (4  Johns.  Ch.  Rep. 
671.  687.)  he  considered  as  applying  and  governing  the 
case. 

-  It  was  accordingly  decreed,  that  the  defendants,  or  one  of 
them,  within  thirty  days,  pay  to  the  solicitor  for  the  plain- 
tiffs, the  974  dollars  and  72  cents,  with  interest,  from  the 
29th  of  /aniinry,  1820,  and  the  costs  of  the  suit,  or  that  ex- 
ecution issue,  &c.  and  that  the  sum,  when  received,  be  paid 
to  the  plaintiffs,  rateably,  in  proportion  to  the  amount  of 
Iheir  judgments. 

Decree  accordingly. 

'     \ 


J.  MoNELL  and  others  agaimt  6.  Monell  and  others, 

If  two  tnutees,  execntoTB,  or  guardians,  join  in  a  receipt  for  money,  it 
is  presumptive  evidence  that  the  money  came  equally  into  the  pos- 
session,  or  under  the  control,  of  both ;  and  there  must  be  direct  and 
positive  proof  to  rebut  the  presumption.  Tlie  annoer  of  the  defend- 
ants is  not  evidence  sufficient  for  that  purpose,  or  to  avoid  or  contra- 
dict the  lang:Qage  of  the  receipt 

Where,  by  any  act  or  agreement  of  one  trustee,  or  executor,  money    ^ 
gets  into  the  hands  of  his  co-trustee,  or  co-executor,  both  are  an- 
swerable for  it. 

Where  the  responsibility  of  a  trustee  or  guardian,  or  that  of  bis  sureties, 
becomes  precarious,  the  Court,  on  a  bill  filed  by  the  infants,  for  that 
purpose,  will  order  the  moneys  in  the  hands  of  the  trustee  or  guar- 
dian, to  be  brought  into  Court,  to  be  put  out  for  the  benefit  of  the  par- 
ties interested,  or  that  further  and  sufficient  security  be  given  by  the 
tmstaes  or  guardians. 

THE  bill,  filed  by  five  of  the  children  of  James  MotuU^    Jtaumh. 
three  of  whom  were  infants,  suied,  that  their  iather  died 
Jomairy  3d^  1814,  iDtestate,  and  stixcd  of  a  large  real  and 
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^      IStl.      i^riMil  Mtett,  wd  thai  ibty  and  ihrit  Ihcte  Wodierft  «i«l 
three  Msten,  whon  thij  iNUBed^  wwt  hi»  heirs  at  k«.    Thai 


MoVCLI. 

T.  68  the  4lK  of  Febrvary.  181  i.  letters  of  admiakaikliM  m 

^'"*-  their  fiither's  etiatev  weie  gcaated  by  the  earrogate  of 
Orange  county,  to  the  defendant,  George  Manellj  aad  .t9 
Johfh  ff.  Mtei^Uf  aad  Sammd  M^mdli,  who  tooh  apoD  them- 
•divet  the  aduioistralioii  of  the  estate.  That  the  sorrogaii^ 
00  the  Ist  fimy  of  Mareh^  1814,  appointed  dke  defendant  6. 
MontU  and  PtUr  MiUiken^  guardians  for  the  plaimift 
George^  Htram^  aad  GabrUl,  who  were  the»  nader  foorieen 
years  of  age,  and  of  the  other  two  plaintiA,  who  were  thea 
above  foarteen  and  under  twenty-one  years  of  age,  by  thehr 
choice  and  electoon*  That  the  guardians  gave  bonds,  with 
James  R-  Boyd  and  Philip  Miller^  the  other  two  defendants, ' 
as  their  sureties,  for  the  faithful  performance  of  their  duties 
as  guardians,  and  to  read(K  ac^unt,  &c.  That  the  said 
guardians,  on  the  1st  of  March,  1814,  received  for  each  of 
the  plaintiffs,  out  of  the  personal  estate  of  their  deceased  fa- 
ther, 291  dollars  and  88  cents.  That  the  defendant  6.  M^ 
one  of  the  guardians,  became  insolvent,  about  the  1  st  of  May^ 
.  1817,  and  was  discharged  from  all  his  debts  under  the  insol- 
vent act,  and  still  is  insolvent.  That  J.  R,  Bvyd,  one  of 
the  sureties  has  since  becpmi?  involved  in  debt,,  and.  ajl  his 
propedy  baf  been  sold  by  tbt^h^riff  tiop^y  Usdebti*  That 
the  defendants  6.  M.  and  Mdliken  have  hiM  the  said  mo- 
neys since  they  were  received  by  them,  and  the  plaiatiA  had 
applied  to  them  for  an  account  and  payment,  according  to 
their  respective  rights,  witboQl  effirct.  The  bill  fiictber  sia* 
ted,  that  in.  a  suit  for  partition,  between  the  plaintifs  and 
their  brothers  and  sisters,  commenced  in  September  term^ 
1814,  in  the  Orange  Court  of  Common  Pleas,  of  the  lands 
of  their  deceased  father,  it  was  adjudged  that  the  land  should 
be  sold ;  and  a  sale  thereof  having  been  made  accordingly, 
the  Qpurt  of  C.  P.  io  Septpnbeff  1818,  ovdered^  that  after 
dadocting  the  costs,  the  residue  of  the  moneys  ansiog  froipn 
the  sale  of  the  land,  being  five  thooaand  asven  haodrad  and 
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ft«e  dollars  and  MveiHy-ciiglit  mi^u^  sfaoiM  b«  paU  torlha       1831* 
parties  to  tbe  suit,  a«c^iog  la.  tbair  reqpMlve  rigklsi»  Tbal 
the  said  Coort,  io  SepUmberj  1818,  also  Oracled  tbe  conn- 
nissioaers  who  had  been  appoioled  lor  the  sale  to  pay  over  . 
10  die  defendaats  6.  M.  and  MMiken^  (who  had  been  ap*- 
poinled  by  the  Court,  in  that  sail,  guardians  of  the  plaintlAi 
arho  were  not  then  of  age,)  the  sum  of  518  daUars  and  70 
cents,  tor  eackolf  ^he  plaintifis,  and  which  order  was  di- 
rected to  be  entered  as  of  Fsbrua/ry  term  of  191^  of  tbal 
Const.    That  in  JM»y,  181 5,  tbe  commissioners  actually 
paid  to  the  defendiMtt  G*  MwmU  and  MUiikMnj  the  sua  ef 
518  dollars  aod  7ft  cents,  for  each  of  tbe  petitioners.  That 
when  6.  JV.  and  MUliktn  were  appointed  gaardians  by  the 
Court  of  C.  P.,  they  executed  a  bond  in  the  penal  suai 
of  5000  dollars,  cooditioaed  for  the  faidifal  discharge  of 
their  trust,  and  to  account  in  all  Coorts,  &c.  when  required ; 
aod  Hiram  Weller  and  Janus  R.  Boyd  executed  tbe  bond 
ss  sufetiies.    lliat  since  the  payment  of  the  said  moneys  to 
the  G.  jM.  and  Miliiken^  two  of  the  plaintifis  had  come  of 
age,  and  bad  received  the  greater  part  of  the  money  due 
to  them,  and  have  received  security  for  the  residue,  and 
do  not  prosecute  this  action  for  any  part  thereof.    Tbe 
other  plaintitfs  alleged,  that  since  the  giving  of  the  said 
bond,  WdUr  and  O.  Moneli^  the  sureties,  had  become 
wholly  insolvent,  aod  had  been  discharged  under  the  act ; 
that  Boyd  was.  embarrassed  with  debt^,  and  P.  MlltrU 
pnoperty,  as  they  were  informed,  did  not  exceed  four  or 
five  thousand  doihirs,  &c.    That  the  said  guandians  have 
held  the  moneys  of  the  plaintifis,  since  JIfoy.  1815;  and 
though  called  on  to  account,  &c.,  they  had  refused,  kc. 
The  bill  prayed  that  tbe  defendants  might  be  decreed  to 
account  at  large,  and  particularly  for  the  moneys  received 
SLS  guardians  appointed  by  the  surrogal)e,  and  as  guardians 
appointed  by  the  Court  of  C.  P.,  and  to  pay  over  the  same 
tp  the  plaiatifls,  or  former  to.secure  the  same,  as  the  Cow) 
night  direct,  &c. 
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1821*  The  bill  was  taken /^o  ctrnfuBo^  against  Miller  and  BoyJ. 

G.  Monett  and  MtUiken^  in  their  answer,  filed  July  3d,  1820, 
admitted  the  granting  of  letters  of  administration,  and  the 
appointment  of  them  as  guardians,  as  stated  in  the  bilK 
G.  M.  admitted  that  he  received  291  dollars  and  88  cents 
for  each  of  the  plaintiffs.  The  defendants  denied  ihat  any 
part  of  the  moneys  ever  came  to  the  hands  of  Milliken. 
They  admitted  that  6.  M.  became  insolv^t  about  the  1st 
o(  May,  1817,  and  had  been  dischai^ed  under  ihe  act,  and 
was  still  insolvent  That  the  shares  of  the  plaintiff  in  th*e 
personal  estate  of  the  intestate  had  remained  with  6.  Jf. 
since  March.  1814,  having  come  to  his  hands,  as  admi- 
nistraior.  That  the  plaintiffs  had  applied  to  the  defend- 
ants for  a  settlement  of  the  personal  property ;  but  that 
the  plaintiffs,  John  and  James  Monell,  had  lately  come  of 
age ;  and  the  defendants  have  since  been  ready  and  willing 
to  come  to  a  settlement,  on  being  allowed  a  reasonable 
compensation  for  their  services  in  relation  to  the  personal 
estate,  but  that  such  allowance  was  refused,  and  interest 
on  the  moneys  claimed ;  and  they  insisted  that  they  were 
entitled  to  such  compensation,  and  ought  not  to  be  charged 
interest;  and  on  those  terms  they  were  ready  to  settle  and 
account  with  the  plaintiffs  for  their  respective  proportions, 
&c.  They  insisted  that  they  were  not  liable  to  account, 
until  the  plaintiffs,  who  were  infants,  had  come  of  age. 

They  admitted  the  judgment  in  partition,  and  sale  of  the 
lands,  and  the  payment  of  the  money  to  them,  and'  their  ap- 
pomtment  as  guardians  by  the  Court  of  C.  P.  and  security 
given  by  them,  as  stated  in  the  bill.  But  they  said,  it  was 
the  understanding  and  agreement  of  the  parties  to  that  suit, 
that  the  real  estate  should  he  sold  on  a  credit,  and  as  to  the 
proportions  of  the  plaintiffs,  a  credit  was  to  be  extended  to 
about  the  time  of  their  coming  of  age ;  that,  accordingly, 
a  part  of  the  purchase  money,  equal  to  the  shares  of  the 
plaintifis,  was  secured  by  a  mortgage,  executed  to  the  de- 
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fendantSy  and  delivered  to  G.  Monetl ;  and  they  denied  any  1821. 
payment  of  the  moneys  to  them,  by  the  commissioners,  in 
any  other  way,  than  by  delivery  of  the  mortgage  to  G.  M. 
They  admitted  the  insolvency  of  G.  M.j  and  H.  WelUr ; 
but  they  knew  nothing  of  any  change  in  the  circumstances 
of  Boyd  ;  that  the  defendant  Milliken  had  ample  proper- 
ty, and  would  be  fally  able  to  satisfy  ail  the  claims  of  the 
plaintiffs,  when  they  should  arrive  at  fufl  age.  The  defend- 
ant Milliken  answered,  that  he  had  never  received,  as  guar- 
dian, &c.  any  part  of  the  proceeds  of  the  personal  or  real 
eMte,  but  had  actually  paid,  out  of  his  own  property,  large 
sums  of  money  to  the  plaintiffs. 

Proofs  were  taken  in  the  cause,  which  were  brought  to 
a  hearing,  and  argued  by  BeUs^  for  the  plaintiffs,  and  Ihk^ 
for  the  defendants. 

For  the  plaintiffs^  it  was  contended  :  1.  That  both  the 
defendants,  6.  MonM,  and  Miiliktn^  as  guardians,  are  liable 
to  account  for  the  amount  of  the  moneys  received  by  them, 
to  the  plaintiffs.  The  first  inquiry,  then,  is  whether  JUillp" 
ken  did,  in  fact,  receive  the  money  of  the  plaintiffs. 
Though  the  answer  was  extremely  inconsistent  and  unsatis- 
factory on  this  point ;  yet,  for  the  sake  of  the  argument,  it 
was  admitted  that  it  explicitly  asserted  the  negative.  The 
defendants,  however,  claim  compensation  for  their  services, 
as  guardians^  to  which  they  would  not  be  entitled,  but  on 
the  ground  that  they  both  performed  the  duties  of  guar- 
dians, in  receiving  the  money  and  putting  it  out  to  the  best 
advantage  of  the  heirs.  The  assertion  of  JIf.,  in  one  part 
of  the  answer,  that  he  received  the  money  as  administrator, 
is  contradicted  by  another  part  of  it,  in  which  he  admits  that 
he  received  it  as  guardian.  The  schedule,  also,  annexed  to 
the  answer,  exhibits  a  charge  of  commission  in  the  account 
by  both  as  guardians;  and  one  of  the  exhibits  in  the  testi- 
mony proves  the  same  fact  This  exhibit  may  be  urged  as 
conclusive  proof,  at  least,  until  direcdy  contradicted  by, 
evidence  on  the  part  of  the  defendants.   The  receipt,  more- 
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1821.  over,  given  by  tbe  adminislraion  fbr  ihe  proceeds  of  tbe 
penonal  estate,  U  signed  by  both  tef  the  defendaats  as  giiaN 
diaiM.  Jt  was  incaoibent  on  MilKheh  to  prttvei  by  other 
'*°*"*'  testiibony  than  bis  own,  thai  ATonetf  received  the  money,  in 
the  first  instance.  The  evidence  ib  the  cause,  as  it  stAodi) 
muet  prevaif  agakst  the  answer,  adhriritting,  eteo,  that  it  waa 
proof  for  the  deieadaots,  and  contained  an  tinqaaKfied  and 
ooiform  denial  of  thb  fact  |  fer  the  defendant  cannot,  by  his 
answer  only*  avoid  the  eAct  of  a  writtog  under  Us  own 
signatunsi  {PkiUip$*  £v.  60i.)  Any  matter  set  ap  in  ( 
tradiction  to  a  wrklen  receipt  mast  be  offered  as  evide 
avoid  mce  of  it*  If  the  defendants  bad  answered  that  tiie 
money  waft  cooated  to  them  both,  but  was  taken  by  Monell 
alone,  the  latter  part  of  the  answer  would  be  a  distinct  fact 
in  avoidance  of  the  fact  previously  admitted.  (Hari  v*  Ten 
Egck,  1  Mm.  Ch.  Rtp.  163.  and  note.) 

Again^  bonds  have  been  encuted  by  both  of  the  defend- 
ants to  each  of  the  plaintiffs,  for  tbe  fhithfiil  performance  by 
them  both  of  their  duties  as  guardians.  It  is  not,  therefore, 
tafficient  to  acquit  JIf.,  that  he  has  fully  accounted,  when 
the  undertaking  is  for  himself  and  G.  MontiL  {S  Johns. 
Ca$e$^  &2.)  In  regard  to  [he  proceeds  or  real  estate,  there  is 
also  a  receipt  to  tbe  commissioners  signed  by  both  defend- 
ants, as  guardians,  and  the  whole  transaction  shows  that  they 
acted  jointly. 

The  fact  done  of  joining  ia  receipts  for  the  money, 
in  the  absence  of  other  proof,  renders  each  defendant 
liable  for  the  whole  amount.  A  rule  once  prevailed 
in  England^  which  was  recognised  in  Penmyivaniaf  (1 
Dallas  311.)  that  either  or  two  executors,  who  had  execu- 
ted receipts  for  assets,  was  Ifable  to  the  legatee,  for  the 
amount  only  actually  received  by  him.  But  that  rule  is 
exploded,  and  the  doctrine  now  established  at  law  and  In 
equity,  is,  that  if  assets  eome  to  the  bands  of  one  executor 
only,  but  both  join  in  a  receipt  fw  them,  both  are  ecpally 
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liable  to  legatees  and  creditors.    (2  Bro.  C.  C.  116.    |  P.       1821. 

Wm$.  241.    1  Salk.  318.     7  £as/,  346.)      The  common 

law  liability  of  a  gaardian  and  executor  is  substaotially 

the  same.    Both  are  irusleef,  and  are  considered  as  per^ 

forming  their  trpsi  gratuitonsly.      (1  Johns*  CL  Rep.  84. 

filO.  £27.  620.  303.  381.)    Thoogh  the  question  has  been 

freqoenlljr  agitated,  irhetber  one  executor  or  trustee  shall  be 

•osweraUe  for  the  neglect  or  malfeasance  of  the  oth^,  (t  is 

wtAl  settled,  that  if  two  trustees  join  in  a  receipt  for  moneys 

an  as  not  to  distinguish  what  has  been  received  by  the  one 

«M  what  by  the  other,  each  shall  be  answerable  for  the 

whole.    (3  FonbL  Equ.  B.2.ch.7  note  k.    QUI  v.  JSUor^ 

nejf  General^  Hmrdret,   314.    4  Fetiy,  696.     11  Fcf«y, 

252.  333.   7rewy,186.) 

As  to  the  objection,  raised  by  the  defendantSi  in  their  an- 
swer, that  they  are  not  bonixl  to  account  to  the  plaintiA 
who  are  infants,  before  they  come  of  ag»|  the  proposition 
is  too  unreasonable  to  merit  a  serious  answer.  From  the 
earliest  times  in  the  history  of  the  hw,  guardians  have  been 
held  liable  during  the  minority  of  their  wards  ;  {Co.  Liit. 
89.  FUzh.  N.  B.  119.  Cro.  Jac.  918.  640.)  and  thisCoort 
has  jurisdiction,  on  the  ground  that  the  guardian  is  a  trus- 
tee.   (2  P.  Wms.  119.     1  Johns.  Ch.  Rep.  100.) 

The  only  remaining  question  is  as  to  the  remedy,  or 
the  extent  to  which  the  defendants  are  liable.  We  contend 
that  the  moneys  due  to  the  plaiotiil^  who  are  of  full  age, 
ought  to  be  paid  to  them  forthwith;  that  the  shares  of  the 
infant  plaintiA  be  paid  into  the  Court,  to  be  placed  out  at 
interest,  under  its  direction ;  or  that  the  defendants  give  fiir- 
ther  and  satisfactory  security  for  the  money ;  and  we  claim, 
also,  compound  interest  and  costs.  (1  Joh$u.  Ok.  Rep.  84» 
281. 303. 510*  527.  4  Johm.  Ch.  Rep.  281. 620.  3  Fonbl. 
Equ.  B.  2.  ch.  7.  note  k.  7  East,  246.  2  Madd.  Ch.  177. 
43a  425.  9  Johns.  Ceieee,  59.  I  Johns.  Ch.  Sq^.  3.  IWl 
56tf.     1 1  F««ey,  463.    18  Fe^cy,  16.) 

Vol  V.  37    . 
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1821.  f^or  the  defendants^  it  was  contended,    I.  That  the    de« 

fendant  Miltiken  never  having  received  any  part  of  the 
proceeds  of  the  property,  was  not  liable  to  the  plaintiffs. 
Trustees  have  all  equal  powers  and  cannot,  like  executors, 
act  separately,  but  mast  join  in  all  conveyances,  receipts, 
&c.  It  would  be,  therefore,  unjust  to  make  one  liable 
for  money  received  by  the  other.  In  ex  parte  Parsonsy 
{Amiterj  319.)  Lord  Hardwicke  observed,  that  <*  if  trustees 
join  ID  giving  a  discharge,  and  one  only  receives,  the  other 
is  hot  accountable,  because  his  joining  in  the  discharge 
was  necessary.'^  The  defendants  explicitly  deny  that 
Mittiktn  ever  received  any  part  of  the  money,  and  the 
allegation  is  not  contradicted  by  the  evidence.  They 
may  have  joined  as  guardians,  in  giving  receipts ;  hot 
there  is  no  evidence  that  any  of  the  money  ever  came  to 
the  hands  of  MMiken.  In  regard  to  the  proceeds  of  the 
real  estate,  the  mortgage,  it  is  shown,  was  delivered  to 
Mmell.  (Comyn'i  Dig.  Account^  A.  3.  FanbL  Equ.  IW. 
Btc.  5.  note.) 

2.  That  the  defendants  are  not  liable  to  account  to  the 
plaintiffs,  who  are  still  infants.  The  Court  are  liberal  in 
regard  to  trustees,  so  as  not  to  deter  men  from  acting 
for  others.  {Ambler^  219.  3  Atk.  444.)  There  is  no . 
evidence  of  any  misconduct  on  the  part  of  MUijken  that 
ought  to  induce  the  Court  to  remove  him,  or  compel  him 
to  account,  at  this  time. 

3.  Even,  if  he  should  be  considered  as  liable  for  the  mo- 
ney, bis  property  is  amply  sufficient  for  the  security  of 
the  plaintiffs.  The  full  amount  of  the  demands  of  the 
plaintiffs  is  not  equal  to  one  half  of  his  estate.    That  the 

^  other  guardian  and  one  of  the  sureties  are  insolvent  cannot 
be  imputed  to  htm  as  a  fault.  The  plaintiA  have  entirely 
failed  to  show  that  Boyd^  the  other  surety,  was  insolvent; 
nor  is  it  pretended  that  Miller  is  either  embarrassed  or  in- 
solvent. It  is  true,  that  both  of  the  defendants  executed 
Che  bonds  with  sureties  for  the  due  performance  of  their 
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trast  Bot  it  is  a  new  doctrine,  that  this  mden  ooe  trus- 
lee  liable  for  moneys  received  by  the  other ;  and  if  it  is  to 
^prevaily  no  prudent  man  would  incur  the  responsibility!  by 
executing  such  a  bond.  The  power  of  this  Court  to  direct 
fiirther  security  is  not  questioned ;  but  it  is  denied  that 
any  necessity  exists,  in  the  present  case,  for  the  exercise 
of  that  power. 

The  Chavcxllor.  The  bill  is  filed  by  two  of  the 
adult,  and  by  three  of  the  infant  children  oi  Jam€9  Monthly 
deceased,  against  the  defendants,  G.  Manell  and  P.  MUiken^ 
ts  guardians,  for  an  account  of  the  real  and  personal 
estate. 

1.  As  to  the  per^oal  estate,  the  answers  admit,  that  on 
the  1st  of  ATarcAi  1814, 1459  dollars  and  40  cents  was  re- 
ceived by  the  defendant  6.  JIf.  as  part  of  the  personal 
estate,  and  that  each  plaintiff  was  entitled  to  one-fifth,  or 
391  dollars  and  86  cents.  But  the  answers  aver,  that  the 
monej  came  to  bis  hands,  as  odminisiTatar^  and  they  admit, 
that  he,  with  two  other  persons,  were  administrators  of 
the  personal  estate  a(  James  Monell^  deceased.  The  answers 
deny  that  any  part  of  that  money  ever  came  to  the  pos- 
session of  the  other  guardian,  P.  JIf.  The  question  on  this 
part;  of  the  case  is,  whether  the  defendant  P.  MU  he 
chargeable  with  this  money,  as  the  defendant  6«  JIf.  is  in- 
solvent,  and  has  been  discharged  under  the  insolvent  act. 

The  testimony  in  contradiction  to  the  averment,  that  no 
part  of  that  money  ever  came  to  the  possession  of  the  de- 
fendant P.  JlS.f  and  that  it  was  received  by  the  defendant 
6.  JIf.  in  his  character  of  adrnmUtraior^  is  derived  partly 
from  the  answers  themselves.  The  schedule  No.  1,  an- 
nexed to  the  answers,  is  signed  by  the  defendant  O.  Jlf.f 
audit  admits  the  receipt  of  the  1469  dollars  and  40  cents, 
for  the  plaintiflb,  by  him,  **  as  guardian,"  and  both  those 
.defendants  pray^  that  this  schedule  may  be  taken  as  part 
of  their  answer ;  and  in  schedule  No.  2,  annexed  to  4be 
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iSftl.       aM#6r,  aid  which  th^y  prtty  tt>  Kate  tekaa  hi  tile  i 

Mr,  the  defeadanli  ciahn  a  ckaaiiMOO  of  fi?^  per  ceau  on 
the  dittribtttioaof  Che  ahore  nm^  ^*  m  gdardliatti;'^aikl  thej ' 
charge,  «<  as  goardiaim,*'  that  conuDission  to  eich  plaiatiC 
for  hi9  one-fiAh  part  of  that  sum,  b^ing  391  dollars  and  8i 
teats. 

We  have,  likewise,  a  receipt  (exhibit  A,)  signed  by  boUi 
of  those  detendants,  *^  as  gnardtaDs,''  and  dated  the  34th  of 
aifoy,  1816,  10  which  they  acknowledge  to  have  rettoived 
df  the  two  other  admioistrators,  {John  D.  J^olt  abd  Stmnui 
Mcniil,)  iA69  deliars  abd  40  cents,  in  full  of  the  dividend 
due  from  the  estate,  on  settlement,  to  the  dve  plaintiffs. 

The  acknowledgments  contained  in  the  schedules  ao-^ 
Mxed  to  th^  aiiswersy  and  in  this  receipt,  ii|>p^ar  to  me 
to  place  beyond  all  doubt  thfe  respbnsibili^  of  the  de« 
iisndant  P.  Af.,  as  one  of  the  guardians,  for  the  diohey  so 
admitted  to  have  been  received ;  bnd  they  prove  that  the 
pretence  in  the  answer  that  the  money  c^me  ezclviivid^ 
to  the  hands  of  the  defendant  0«  «Af.,  id  his  character  of 
admnUitraiorf  is  utterly  groundless.  It  is  Airther  to  be  ob- 
served, that  the  defendant  P.  iM •  has  furnished  bo  evidence 
to  counteract  the  inference  necessarily  resulting  frbm  the 
receipt,  that  the  money  calse  as  much  into  hitf  possession 
or  uader  bis  ctmtlol^  as  into  the  possessioo  or  under  the 
•control  of  his  co^ aardian. 

9.  Those  defendants  were  also  appointed  guardians  by 
the  Court  of  Common  Pleas,  in  Orange  county,  on  a  pro- 
ceeding in  partition  and  a  sale  of  the  real  estate  of  Jama 
Mmullj  deceased;  and,  in  that  character,  they  received  for 
the  plaintiA,  2593  dollars  and  60  cents,  being  the  sum  of 
518  dollars  and  70  cents,  for  each  plaintiff.  This  money 
was  received  on  the  6th  of  Jlfoy,  1815,  by  Ibe  defendants, 
in  a  mortgage  taken  by  the  commissioners  appointed  by 
the  Court  under  the  proceeding  in  partition,  and  assigned 
to  them*  The  answers  state,  that  the  mortgage  was  drawn 
by  the  purchaser,  in  favour  of  the  defendants,  and  de* 
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liv«l«d  over  16  the  d^lbndaal  O.  M.  Bui  tte  ezUWt  G«  Uf  1. 
prov0t»  tiiat  ihe  aiortg»ge  wai  tok«o  to,  and  in  tbe  name  of 
the  eommiisioAera,  for  the  son  of  4981  iMu§  and  96 
cents,  payable  in  one,  two,  and  dnee  years;  and  that  it 
bore  date  tbe  30th  of  ^prii^  181  A.  Tbe  pro(iorfHUi  eomiiig 
to  tbe  plaiiitiflGi  was  covered  bj  this  higei  ntm.  The 
mortgage  was  registered  on  the  86th  of  Mag,  1815,  and 
lr&8  assigned  to  the  defendai^  for  3781  dollars  and  66 
c^his ;  and  then  it  was  assigned  by  tbe  defendbht  P.  M 
tb  tbe  defendant  6.  M.,  M  the  7th  of  Peirmrfj  18 16,  liid 
tftticdted  by  the  tetter,  by  an  acknowledgnient  df  sbih- 
faction,  on  thb  ISth  df  April^  1816.  Why  did  one  goar- 
djati  assign  over  his  right  a^  interest,  as  a  gtisiMito,  ib 
the  mortgage,  to  his  co-trastee,  unless  it  was  to  ^haile  tlie 
otti^r  to  collect  and  appropriate  tbe  amoimt  of  ^he  mort- 
l&^e  to  bis  burn  nse,  as  be  shortly  kftenrards  did,  and 
tb^D  became  insolvent  ?  There  is  no  eolddr,  ib  la#  or  juS* 
ttce,  for  the  pretence  that  the  defendant  P:  M.  can  be  et- 
em(>ted  from  responsibility  for  the  loss  bf  that  mortgage 
tfebt  dae  fb  th«  plaifltlff,  whM  he  thus  tolontirll^  re- 
(ilfqablhed  his  Interest  and  posbession^  as  a  tntstee;  to  his  e6^ 
gnardian.  The  presamptioo  \i;  Ifabt  he  did  it  to  acconU 
saddflte  his  companion  with  the  use  of  tbe  rnddey*  for  bis 
own  j^rivaie  pori^oses.  We  have,  likewisi,  in  etkUU  B; j 
a  receipt,  signed  by  the  two  defebdants,  ^  as  gfaardiahi^ 
for  the  plaintiffii,  dated  Jl%  6th,  IB  15,  in  whtdi  they 
acknowledge  to  have  received  of  the  commiasiobers  in 
partition,  259S  dollars  and  90  cebtSj  bbiiig  618  dollars  and 
70  cents  for  each  of  the  plaintiffs. 

In  short,  the  proof  is  decisive,  and  of  the  highest  Cha* 
rector,  to  show  that  the  defendants  were  equally  and  joint- 
ly  concerned,  as  gaardians,  in  the  receipt  and  control  of  the 
aoioneys  so  received  for  the  plaintiffs,  both  from  tbe  real 
and  personal  estate ;  and  the  solvent  goardian  cannot  now 
be  permitted  to  shift  the  responsibility  from  himself,  and 
place  it  exclusively  upon  his  insolvent  partner. 
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Lard  Tkurlem,  in  -the  case  of  SuMer  v.  Hobbs^  (3  Bro. 
114.)  took  It  lo  be  a  clear  rule,  that  where  by  aoy  act,  or 
anjr.  agreement  of  the  one  party,  money  gets  into  the  bands 
of  his.  companioDi  whether  a  co«trustee  or  a  co*executor| 
thej  shall  both  be  answerable.  Where  one  executor  puts 
money,  into  the  hands  of  his  companioo,  be  shows  he  bad 
it  in  his  power  to  secure  it,  and  that  his  companion,  for 
some  reason,  was  permitted  to  obtain  the  possession  of  the 
money.  He  referred,  among  other  cases,  to  that  of  Gill  v. 
Attorney  Gmerat,  (Hardres^  314.)  in  which  HaU^  Ch.  B« 
said,  that,  if  by  agreement  between  two  executors,  one 
is  to  receive  and  intermeddle  with  such  part  of  the  estate, 
and  another  with  such  a  part,  each  shall  be  answerable  for 
the  whole. 

The  doctrine  in  that  case  perfectly  applies  to  the  dis- 
position of  the  mortgage ;  and  the  defendant  P.  JV.,  '*  for 
some  reason^*  not  explained,  by  a  formal  act,  transfers  his 
interest  in  and  control  over  the  mortgage  debt,  to  hb  com- 
panion, to  be  by  him  appropriated,  dissipated,  and  lost. 

The  joining  in  the  receipt  of  the  personal  property,  is 
presumptive  evidence  that  the  money  came  eqoadly  into 
the  possession  or  under  the  control  of  both  the  trustees, 
and  it  would  require  direct  and  positive  proof,  to  rebut  thft 
presumption.  Lord  E/don,  «n  JSn'ce  v.  Stakes,  (11  Faay, 
SM»)  declared,  that  such  a  presumption  arose  from  the  cip- 
comstance  of  joining  in  the  receipt  and  that  it  was  incumbent 
upon  the  trustee  to  destroy  the  presumption  by  proof,  if  he 
meant  to  exonerate  himself.  There  is  no  proof  in  this  case, 
to  counteract  the  language  of  the  receipts.  There  is  no 
evidence,  out  of  the  joint  answer  of  the  defendants,  that  the 
moneys  did  not  come  to  the  hands  of  both  of  them ;  and  I 
apprehend,  that  the  answer  is  no  evidence  of  such  a  fact  set 
up  in  avoidance  ot,  and  in  contradiction  to,  the  language 
of  the  receipt  signed  by  the  party  himself.  And  if  the 
money  did  not,  in  fact,  come  to  the  hands  of  the  defend- 
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ut  P.  M.y  yet  if  it  was  paid  to  his  companion,   with  hit      1831. 
assent  and  direclton,  be  is  responsible  for  tbe  misappli* 
cation  of  it. 

'<  If  a  receipt,''  according  to  Lord  RedtsdaU^  in  Joy  v. 
QsmpbeU,  {iSch.^  Lef.  341.)  ''be  given  for  the  mete 
purposes  of  form,  then  the  signing  will  not  charge  the  per- 
son not  receiving.  Bat  if  it  be  given  under  circomstances 
purporting  that  the  money,  though  not  actually  received  by 
both  executors,  was  under  the  controul  of  both,  such  a  re- 
ceipt shall  charge ;  and  the  true  question  in  all  those  cases 
seems  to  have  been,  whether  the  money  was  under  the  con* 
trol  of  both  executors  :  If  it  was  so  considered  by  the  per- 
son paying  the  money,  then  the  joining  in  the  receipt  by  the 
executors,  who  did  not  actually  receive  it,  armmnted  to  a 
direction  to  pay  his  co-executor  ;  for  it  could  have  no  other 
meaning  ;  he  became  responsible  for  the  application  of 
the  money,  just  as  if  he  had  received  it."  The  Chancel- 
lor, also,  {p.  344.)  referred  to  a  MS.  case  of  Cansey  v.  Bar* 
sham  and  Haydtn^  decided  by  Lord  Hardmicke^  in  1753, 
in  which  it  was  declared,  that  a  trustee  was  only  answera*- 
ble  for  what  he  receives,  or  applies,  but  H.  bad  made  him- 
self liable  by  joining  in  the  deed,  by  which  the  purchase 
money  was  left  in  the  hands  of  the  purchaser,  for  payment 
of  the  legacies.  He  was  responsible  for  the  deficiency  of 
JS.,  (who  was  in  doubtful  circumstances,)  though  he  had  re- 
ceived none  of  the  assets,  because  he  had  joined  in  the  direc^ 
lion  to  pay  • 

So  in  the  case  of  Brice  v.  Stokes,  already  cited,  Lord  £/- 
don  charged  a  trustee,  though  he  did  not  receive  the  moneys 
under  tbe  circumstances,  he  having  joined  in  the  receipt,  and 
permitted  his  co-trustee  to  keep  and  act  with  the  money 
contrary  to  the  trust.    This  is  precisely  the  present  case. 

Lord  Ahafdey^  in  Harvey  v.  Blakeman,  (4  f^esey^  596.) 
took  great  pains  to  extract  some  principle  from  the  cases. 
He  held  that  one  executor  in  trust  was  not  answerable  for 
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1821.  the  Ncdptt  of  tb^  other,  awrdy  l^y  penDittiiig  the  other  to 
pou0M  the  assets,  and  by  jof  nfaig  in  acts  tucessary  to  eoabk 
him  to  administer.  Bat  if  he  goes  farther,  and  concors'jn 
the  supplication  of  the  assets,  he  was  liable.  And  from  the 
doctrine  in  Oom  v.  Smith,  {J  Ea$i,  246.)  and  in  the  other 
k^^ncSpt  ^^'^  which  hare  been  refisrred  to,  it  may  be  laid  down  aa 
^noMT^iUt  n  principle,  that  if  tiro  gpardiaas  or  other  tmsiees  join  io 
*2S2^*^  •  "^^P*  **  iwineys,  it  wprima  facie,  though  not  absohite* 
ebi^bMds  of  ly  conclnsive,  evidence,  that  the  money  came  to  the  hands  of 
trmiw  cieuSv  ^^^^S  that  One  trustee  may  show,  by  satisfactoiy  proof,  fbat 
^"^"bcintfMra  ^  jotting  in  the  receipt  was  necessary,  or  merely  formal^ 
^'^^^^nenijr  ^^  ^^^  ^  moncys*  in  fact,  were  paid  to  his  companion ; 
^S!i£y^\  that  without  such  satisfiictory  proof;  he  must  be  liable  tp  the 
£t^p^^  ^'^  V^  ''^''  ^^  ^'^  '^  ^^  moneys  were,  in  (act,  paid  to 
]|^^^or^<m*  ^^  companion,  yet  if  they  were  so  paid  by  his  act,  direction, 
m^^fbb'pow?  or  agreement,  and  when  be  had  it  in  his  power  to  have 
OT  tMarTtS!  controlled  or  secured  the  money,  he  is,  and  ought  to  be  re« 
rS'iSiS^.'  sponsible, 

^^'  In  (he  present  case,  there  is  not  the  least  shadow  of  pre- 

tence for  exempting  the  defendant  P.  Jf .  from  answering  for 
the  proceeds  of  the  real  estate  belonging  to  Ute  plaiotift 
who  are  infants ;  and  the  plaintiffs  who  are  adalts  have  been 
already  secured  in  their  proportion  of  these  proceeds,  and 
they  do  not  seek  any  relief  in  this  suit  on  that  branch  of  (he 
case.  With  respect  to  the  proceeds  of  the  personal  esute, 
there  is  no  proof  to  countervail  the  inference  arising  from 
the  receipt  and  the  schedules  annexed  to  (he  answer.  And  if 
the  money  did,  in  fact,  go  exclusively  into  the  hands  of  the 
defendant  6.  M.,  the  presumption  is,  (and,  as  Lord  RedtadaU 
observed,  the  joining  in  the  receipt  appears  to  have  no  other 
meaning  than  this,)  that  it  was  paid  under  the  direction  of 
the  defendant  F.  JIf.,  and  that  he  voluntarily  conearred  in 
such  an  appropriation  of  it,  when  he  had  the  money  equally 
within  his  own  power  and  control. 
The  plaintiffs  who  are  adnlto  aie,  then,  entitled  tb  a  de- 
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«ree,:fiNr  the  paynent,  by  tKe  defendants  6.  M.  and  P.  M.^  of  1831. 
ibe  *Z9l  dollars  and  68  cents^due  to  each  of  them  respective- 
ly, with  interest  thereon,  from  the  24tb  of  Mti/,  1815.  As 
to  the  like  sum  with  interest,  dae  to  each  of  the  three  in- 
Ants,  and  as  to  thesnm  of  618  dollars  and  70  cents,  dne  to 
each  of  the  three  infants,  with  interest  from  the  20th  o(  Aprils 
l%\h^  another  question  arises.  The  defendant  P«  M.  isan^ 
•werable,  as  guardtao,  for  these  smns,  and  if  ihey  were  per* 
fectly  safe  and  secure  in  his  hands,  he  would  not,  in  an  or^ 
fUnary  case,  be  called  upon  for  the  money,  until  the  infants 
came  of  age.  But  if  the  credit  of  him,  or  the  sureties,  is 
doubtful  or  precarions,  so  as  to  raise  great  (ear  as  to  the 
ohimate  safety  of  the  moneys,  it  is  then  the  course  of  the 
Court,  to  allow  the  moneys  to  be  called  in,  for  and  on  be-^ 
balf  of  the  infant,  or  to  require  better  security.  In  this  case, 
6.  3f.,  one  of  the  guardians,  has  failed,  and  been  suffered  by 
his  co-guardian  to  appropriate  and  misapply  the  trust  mo* 
tieys.  The  other  guardian  remains  solvent,  with  dejirecia- 
ted  property,  and  one  of  the  sureties  to  the  guardianship  of 
the  personal  estate  is  worth  little  or  nothing.  One  of  the 
sureties  to  the  guardianship,  respecting  the  proceeds  of  the 
real  estate,  has  failed,  and  the  other  is  the  same  surety  who, 
lis  I  observed  before,  is  worth  little  or  nothing. 

Under  these  circumstances,  of  a  complete  insolvency  of    Gimrdiant  ot 

■  "^  truatfea,     may 

one  ffuardian  and  one  surety,  of  the  very  slender  and  doubt-  be  called  to  sr 

O  "^  "^         •  count     by    in- 

ful  credit  of  another  surety,  of  the  considerable  length  of  ^^nu,  and   be 

.     .  .  .  reguired         to 

time  that  the  minorities  of  the  plainlifis  will  continue,  and  of  b"(*?  the  trust 

moripyt       into 

the  heedless  manner  in  which  the  only  solvent  guardian  has  ^^^  fnd  to 

,     ,       .,      ,  »  givw  further  HP. 

sofiered  his  companion  to  deal  with  the  property,  I  am  of  ^^^^y  ^o  ac 

^  ,       ,*  .  count,  when  thr 

opinion,  that  the  defendant  r.  M.  ought  to  be  required  to  *"'^ntt  come  of 
bring  the  moneys  due  to  the  infant  plaintiffs  into  Court,  to 
be  put  out  under  its  direction,  or  to  give  furtlier  and  soffi^i 
cient  security,  to  be  approved  of  by  a  master,  to  account  for 
the  principal  and  interest  to  the  infanu,  when  of  age. 

It  is  too  plain  a  proposition  to  stand  in  need  of  authorities, 
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J  831*  ((hongh  the  counsel  for  the  plaintifls  have  cited  some  to  the 
point,)  that  the  infant  ward  may  come  into  this  Court,  bj 
his  next  friend,  and  call  his  guardian  to  account,  or  require 
him  to  give  better  security,  if  the  state  of  the  case  should 
call  for  it.  Lord  RtdegdaU  said,  in  Blake  v.  Blake,  (2  Sch. 
4r  Lef.  2^.)  that  according  to  tlie  modern  decisions  and 
present  practice,  where  there  are  no  debu,  or  the  debts  are 
all  paid,  and  no  purpose  for  which  money  b  to  be  left  in 
the  hands  of  a  testamentary  guardian  and  executor,  the  mo- 
nry  is  ordered  into  Court,  and  laid  out  for  the  benefit  of  the 
parties  concerned. 
The  following  decree  was  entered  : 
'^It  is  declared,  that  the  defendant  P.  M.,  is  responsible, 
AS  guardian,  for  the  proceeds  of  the  real  and  personal  estate 
«of  J.  ill*,  deceaseds  belonging  to  the  plaintiffs,  and  which 
may  have  come  to  his  possession,  or  under  his  control,  and 
particularly  for  which  joint  receipts  of  the  dates  of  the  6th  and 
24th  of  iUay,  1815,  were  given  by  him  and  the  defendant  G. . 
Jlf.,  as  guardiansi  to  the  plaintiffs.  And  it  is  further  declared, 
that  the  two  plaintiffs  who  are  adults,  are  entitled  to  payment 
from  the  said  guardians,  and  from  the  defendants  J.  R.  B. 
and  P«-  JV/.,  as  their  sureties,  upon  their  default,  of  their  pro- 
portion of  the  proceeds  of  the  said  personal  estate.  And  it 
is  further  declared,  that  the  plaintiffs  who  are  infants,  are 
•entitled  to  call  the  said  guardians  to  account,  touching  their 
respective  proportions  of  the  proceeds  of  the  said  real  and 
personal  estate  *,  and,  inasmuch  as  one  of  the  guardians  and 
one  of  the  sureties  given  by  them,  have  become  insolvent, 
and  the  security  otl)erwisc  impaired,  the  infant  plaintiffs  are 
entitled  to  have  the  balance  of  such  proceeds  due  to  them, 
cither  brought  into  Court,  to  be  put  out  under  its  direction, 
for  their  benefit,  or  to  have  the  defendant  P.  M^  the  solvent 
guardian,  give  additional  and  satisfactory  real  security,  to 
account  and  pay,  when  the  infanucomeof  age.  It  is  there- 
upon ordered,  he.  that  it  be  referred  to  a  master,  to  take 
«ud  state  an  account  of  the  amount  due  to  the  plaintiffs  /. 
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J.  JIf.  and  /.  M.  M.,  ttom  Ab  defendants  6.  J(f.  and  P.  M.l  as       183r« 
their  late  guardians,  for  their  proportion  of  the  proceeds  of 
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the  personal  estate,  and  that  on  socb  accoonting,  the  defend*  r. 

ant  P*  M,  be  charged  with  their  proportion  of  the  proceeds 
which  may  have  come  to  his  hands  or  possession,  and  par- 
ticularly for  which  he  united  in  a  receipt  with  the  defendant 
G.  Af.,  to  two  of  the  administrators  of  the  said  estate;  and 
that  he  be  also  charged  with  lawful  interest  on  such  prdpor- 
tion  of  the  said  proceeds,  from  the  date  of  such  receipt,  and 
be  credited  fur  all  payments  made  to  those  plaintiffs  by  either 
of  the  defendants,  and  that  he  be  also  entitled,  on  such  ac- 
counting, to  all  just  allowances,  charges,  and  expenses,  as 
guardian,  and  properly  chargeable  to  those  plaintiffs.  And 
it  is  further  ordered,  that  the  master,  also,  take  and  state 
an  account  of  the  moneys  due  the  infant  plaintiffs,  for  the 
proceeds  of  tlie  real  and  personal  estate  belonging  to  them, 
and  which  may  have  come  to  the  hands  or  possession  of  the 
defendants  G.  M.  and  P.  JIf.,  or  either  of  them ;  and  that 
on  such  accounting,  the  defendant  P.  Jlf»  be  charged  with 
the  proportion  of  the  said  proceeds,  belonging  to  the  said 
infants,  which  may  have  come  to  his  hands  or  possession,  or 
been  subject  to  his  disposition  or  control,  and  particularly 
that  he  be  cliarged  for  the  amount  thereof  so  doe  to  the  said 
infants,  and  contained  in  the  said  receipts  of  the  6th  and  24th 
of  Mat/^  1815,  or  either  of  them ;  and  as  and  for  so  much 
cash  received,  from  the  dates  of  the  said  receipts  respectively, 
together  with  lawful  interest  on  the  balance  so  to  be  found 
due  to  the  said  infants,  from  the  date  of  the  said  receipts; 
and  that  the  said  P.  M.  be  credited  for  all  payments  and 
advances  (if  any)  to  and  for  the  said  infants  respectively, 
made  by  either  of  the  defendants,  and  be  allowed  all  Just  al- 
lowances, charges,  and  expenses,  as  such  guardian,  and  which 
may  be  properly  chargeable  by  him  to  the  said  infants* 
And  it  is  further  ordered,  that  he  take  and  state  an  account 
of  the  amount,  value,  and  competency,  of  any  security,  real 
0r  personal,  tliat  may  be  offered  by  or  on  behalf  of  P.  JK, 
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1 821«       for  the  payneot  of  the  uid  balancey  with  ioteiefll,  when  the 

ItoivvH^KrrBR  *^  io&R^s  shall  respectirdy  arrive  al  full  age,  together 

CoMPAKY     with  his  opiDion  touching  llie  lolidtty  and  safety  of  such  st» 

HorvHAjr.     cority ;  and  that   he  repfon  thereon  with  a!I  >conveoi6Dt 

""— — ■— ^  speed ;  and  the  question  of  costs  and  all  fuither  quesdoos  are 

reserved  until  the  coming  in  of  the  report.^' 


The  North  River  Steam  Boat  Cohpany 

against 

A.  N*  HoFrMAN  and  others. 

Where  a  oorporation  are  plaiotifis,  it  xnnst  appear,  that  all  the  persons 
joiatly  interested,  are  entitled  to  sue  in  the  Courts  of  the  United 
States,  in  order  to  give  a  Circuit  Court  of  the  U.  S.  jurisdiction  of 
I       the  cause. 
If  aome  of  tbe  parties,  plaintiffs  and  defendants,  respectively,  are  citi- 
^  sens  of  the  same  State,  the  caveecannot  he  remored  from  the  State 

Court  to  a  Circuit  Court  of  the  U.  S. 
This  Court  will  grant  and  continue  an  injunction  to  enforce  the  statutes 
of  this  State,  g^iving  an  exclusive  rig^ht  to  certain  persons  to  navi- 
gate the  watcrsof  this  State  with  iteam  boats. 

July  id.  BILL  filed  by  the  plaintiffs,  for  aD  injunction  to  stop  the 
running  of  the  steam  boat,  called  the  United  States,  on  the 
waters  of  Hudson  river.  The  bill  stated  the  several  sta- 
tutes  of  the  Legislature  of  this  State  of  1T98,  1803,  1807, 
1808,  1811,  and  1820,  by  virtue  of  which  the  plaintiffs 
claimed  to  be  entitled  to  the  exclusive  right  and  privilege, 
for  the  time  therein  limited,  of  employing  and  using  boats 
propelled  by  fire  or  steam,  upon  the  navigable  waters  of 
this  SUte.  The  bill  charged,  that  the  plaintiffs,  and  those 
from  whom  they  derived  title,  had  been  in  the  uninter- 
rupted use  and  enjoyment  of  this  exclusive  privilege,  vn- 
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d«r  the  proleettaii  of  die  laws,  for  the  last  ten  yean  and  up* 

wards,  and  had  laid  oat,  in  ihe  parchase  of  such  right,  aod 

10  steam  boats,  tlw  sum  of  ^eO€,000.     That  the  derend-  "'comfIkt' 

ante  had  lately  coAbined  to  btiild  a  sieam  boat  to  invade     hoffkas. 

and  destroy  the  right  of  the  plaintiffs,  and  were  actually    ■ 

engaged  in  that  tresspass,  and  navigating  the  Hudson  river, 

and  carrying  passengers  to  and  from  ^ewYork  and  AU 


The  bill  was  sworn  to,  and,  according  to  the  direction 
of  the  Chancellor,  due  previous  notice  of  the  motion  for  an 
injunction  was  given  to  the  defendants. 

The  defendants  regularly  entered  their  appearance  to 
the  bill,  and  immediately  presented  a  petition  to  re- 
move the  cause  into  the  Circuit  Court  of  the  United  Slates^ 
to  be  holden  in  NewjYork^  in  September  next. 

In  support  of  their  petition,  four  of  the  defendants  sta- 
ted, by  affidavit,  that  they  were  citizens  oiKewJeney^  and 
sole  owners  of  the  new  boat,  and  were  desirous  of  remo- 
ving the  cause  into  the  Circuit  Court  of  the  United  Stales^ 
and  offered  the  requisite  security.  It  was  further  sta* 
ted,  by  one  of  the  defendants,  upon  affidavit,  that  the 
boat  United  Stales  had  been  enrolled,  and  a  coasting  li- 
cence obtained  for  her,  from  the  custom  house  at  Perth 
Amhoy^  in  New-Jersey^  and  had  regularly  cleared  out  from 
Perth  Amboy  for  Albany,  and  was  intended  to  carry,  on 
freight,,  foreign  merchandize,  on  her  trips  between  Albany 
and  Perth  Amboy^  and  also  to  carry  passengers ;  and  that 
the  boat  had  regularly  cleared  out,  on  each  trip  from  Perth 
Amboy,  and  duly  reported  herself  to  the  surveyor  of  the 
port  of  Albany • 

In  opposition  to  the  petition  for  removal  of  the  cause,  one 
of  the  plaintifii,  or  a  member  of  the  company,  stated  by 
affidavit,  that  be  was  secretary,  and  kept  the  books  of  the 
company,  and  that  all  transfers  of  shares  or  stock  were  made 
upon  the  books,  and  that  three  of  the  stockholders,  whom  he 
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]  821  •  named,  were  citizens  of  Cwtnecticuif  and  another  a  citizen 

^-^v-^  of  Jiezo'Jertey^  and  another  a  citizen  of  Pexmtyhaniay  and 

CoMPAHT  (1*^^  ^^^y  ^^^  aH  rcsidentd  in  those  States ;  and  the  fact  of 

HorrMAN.  ^^^^^  residence  in  those  States,  pespectircljr,  for  several 

■  years  past,  was  proved  by  tho  affidavit  of  another  person^ 


Thecaase  was  argued  by  Colden  and  T.A.'Emmel^  for 
the  plainlifTs,  and  by  Wells, D.  B.  Ogden,  W.  A.  Duer^  and 
Woodward^  for  the  defendants. 

The  counsel  for  the  plaintifTs  contended, 

K  That  the  injunction  ought  to  be  allowed   upon  the 

matter  of  the  bill,  and  before  the  defendants  werepermit- 

ted  to  appear  and  present  their  petition. 

2.  That  the  case  was  not  within  the  act  of  Congress 
allowing  a  removal* 

3.  That  the  merits  of  the  case  were  with  them,  and 
had  been  setlcd  by  two  unanimous  decisions  of  the  Court 
of  Errors  ;  and  this  case  could  not  be  distinguished  from 
those  cases* 

The  counsel,  in  support  of  these  points,  cited  3  DMuj 
382.  4  Dallas,  7.  12.  22.  1  Cfanch,  343.  2  Cranch, 
126.  3  Cranch^  267.  5  Cranch,  57.  1  Whtaton,  91. 
3  Whtaion,  501.    9  Johns.  Rep.  507.     17  Johns.  Rep.  488. 

The  counsel  for  the  defendants  contended  for  the  re- 
verse of  all  the  above  points,  and  cited  3  IVhealon,  591. 

The  Chancellor.  The  petition  to  remove  the  cause 
to  the  Circuit  Court  of  the  United  States^  cannot  be 
granted,  because  the  Circuit  Court  have  not  cognizaoce 
of  the  case.  If  the  petition  is  granted,  the  oause  will 
undoubtedly  be  dismissed  from  the  Cireuit  Court,  when 
it  meets  at  JfewYork^  in  Sepiemberj  ami  in  the  meftii 
time,  the  defendanU  wHI  be  left  to  reap  undisturbedly 
the  profits  of  tlieir  illegal  invasioD  of  the  fdaintlft'  privi- 
lege.   It  appears,  undeniably^  by  the  bill|  and  by  the  afll- 
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davits  in  aid  of  it,  that  some  or  the  members  of  the  associa-       1821. 
tion  of  the  plaintiffs  arc  citizens  of  other  S  tate,  and  one     ^"^""^T^ 
of  them  a  citizen  of  J/eto-Jersey.    Now,  it  has  been  re-      CoMPARy 
peatedly  decided    by  the  Supreme  Coart  of  the   United    hoffmait. 

States^  (Strawbridgi  v.  Curtis^  S  Cranch^  287.  Hope  Insu-  — 

ranee  -Company  v.  Boatdmen^  B  Cranch  57.  Bank  of  the 
17.  S.  V.  Deveaux^  5  Cranch^  61.  Corporation  of  Jf.  Or- 
ieansv.  Winter,  I  Wheat.  91.  Cameron  v.  JlUhberts, 
3  Wheat.  591.)  that  the  right  of  a  corporation  to  sue  in  the 
Federal  Courts,  must  depend  upon  the  character  and  citizen-^ 
ship  of  its  several  members ;  and  that  in  order  to  give  the 
Federal  Courts  jurisdiction  of  a  case,  it  must  appear, 
affirmatively  and  clearly,  that  all  the  plaintiffs  in  the  given 
case,  are  entitled  to  sue  or  be  sued  in  the  Federal  Courts. 
Each  person  concerned  in  the  joint  interest  must  be  com- 
petent to  sue  or  be  sued  in  those  Coarts.  To  apply  the 
doctrine  to  tliis  case,  it  will  be  perceived,  at  once,  that  the 
plaintiffs  cannot  sue  the  defendants  in  the  Federal  Couru, 
because  some  of  the  plaintiffs  and  some  of  the  deftndants, 
who  are  parties  to  the  suit,  and  have  not  disclaimed^  are, 
respectively,  citizens  of  this  Slate;  and  citizens  of  the  same 
State  cannot  sue  each  other  in  the  Federal  Courti.  So,  it 
appears,  also,  that  one  of  the  plaintiffs  is  a  cititei^  of  Aew- 
Jerseiff  and  he  cannot  sue  the  defendants  who  are  citizens 
of  JieW'Jeneyj  in  the  Federal  Courts.  The  parties  to  the 
suit  must  be,  as  against  each  other,  wholly  citizens  of  difier- 
eot  Slates,  or  the  Federal  Courts  have  no  jnijsdiction. 
The  Federal  Courts  say  so,  themselves,  and  have  uniformly 
disclaimed  any  jurisdiction,  where  the  case  was  not  plainly, 
and  by  positive  averments  upon  record,  brought  within  their 
cognisance.  (S  Dallas,  333.  1  Cranch,  313.  2  Cranch, 
U  196.)  There  can  be  no  possible  doubt  in  this  case, 
upon  the  facts  admitted,  that  this  cause  could  not  be  deci- 
ded originally  in  the  Federal  Courts,  and  tiiat^  therefore,  it 
not  be  removed  in  tbe  way  proposed  ;  and  though  I 
may  regret  tbe  necessity  of  exercising  the  jurisdiction 
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1621*       wbieb  it  thrown  iipoD  me  in  this  case,  yet    I  have  no 
^,  '^"^"'O^      alternative.    The  case  can  eventually  be  reviewed  in  the 

If  ORTH  lUVBa 

CoMPAiiT      Supreme  Court  of  the  United  States  ;  but  it  must  go  there, 
UowMUAM*     *°  ^^  ordinary  channel,  by  means  of  an  appeal  from  the 
■  decision  of  this  Court  to  the  Court  of  Errors,  and  from 

the  Court  of  Errors  to  that  Court.        ^ 
The  motion  to  remove  the  cause  is  consequently  denied* 
The  next  question  is  upon  the  motion  for  an  injunction 
founded  upon  the  bill. 

On  this  point,  there  is  still  less  room  for  hesitation.  The 
plaintifiii  are  in  possession  of  exclusive  privilege,  granted  or 
confirmed  by  six  different  Legislatures ;  and  if  such  a  right, 
flowing  from  such  an  authority,  be  not  conclusive  and  bind- 
ing upon  ail  our  Couru  and  all  our  citizens,  it  would  be 
idle  to  talk  about  rights  and  property,  or  the  security  of  a 
government  of  laws.  The  validity  and  constitutionality  of 
these  laws  were  brought  into  discussion  in  the  Court  of  Er- 
rors, in  JUarcA,  1812,  in  the  cause  of  Livingston  v.  Van 
Ingen^  and  the  Court  unanimously  declared  these  laws  to 
be  valid  and  constitutional. — The  defendants  have,  how- 
ever, got  their  boat  enrolled  and  licensed  under  the  laws  of 
the  UniiAd  Slates^  as  a  coasting  vessel,  and  so  had  the  de- 
fendant in  the  cause  of  Ogden  v.  Gibbonsyjn  which  the 
parties  were  citiseas  of  New* Jersey  ;  and  yet  it  was  decided 
by  the  Court  of  Errors,  with  the  same  unanimity,  in  Janii- 
aty,  1820,  that  the  circumstance  of  the  enrolment  and 
license  made  no  alteration  in  the  case,  and  gave  the  steam 
boat  no  additional  right  to  disturb  the  plaintiffs  in  the  en- 
joyment of  their  exclusive  privilege  under  the  several 
statutes  of  this  State.  Whenever  the  Supreme  Court  of 
the  United  States  shall  decide  that  the  privilege  granted  un- 
der our  statutes  is  against  the  constitution  of  the  Union,  it 
will  be  in  time  to  abandon  the  statutes,  and  give  up  the 
protection  of  the  boats  navigating  under  that  sanction. 
But  no  such  decision  has  been  made,  or  is  anticipatedi  and 
4he  present  case  cannot  but  excite  surprize  for  the  temerity 
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aad  iofiilaalioii  wMi  wbidi  Hit  bvrt  mm  qbm  imw  atcnnp^  IBU*  • 

ed  to  ke  iofriiigecl*    This  CMft  bas  ao  ateer^tive  l«ft,  II  v.^^v^w 

It  boood  lo  declare  aad  lo  ^nfortelbe  law  as  il  sMtnds,  and  r. 

the  ii^anctibn  moLii  be  granted  aeeoidMig  to  the  prayer  of  '''«ptAWfi> 


Bay  9^i  othen,  aJminisiraiors  of  Bay ,  and  Van  Ness  and 
oihera,  surviving  execators  of  Bachm aN| 
^  against 

J*  Tallmadgk* 

Where  6a»{  become  fixed  at  law  with  the  payment  of  the  debt  of  the 
defeddant,  their  character  of  bail  ceases.  After  judgment  and  exe- 
cution against  bail  or  sureties,  there  is  an  end  to  the  relationship  of 
priocipai  and  surety ;  and  the  bail  cannot  chum  any  advantage  against 
the  creditor,  on  the  gioand  of  a  want  of  due  djligeafie  in  pmsecntbif 
the  ptincipal  debtw. 

THE  original  bill,  filed  lOtb  of  J«n€,  1799,  by  John  Bay  ^^  ^^  ^ 
and  Abraham  Bachmauj  stated,  that  on  the  24tb  of  &j9*  Myik, 
Umter^  1795^  the  defendant,  pretending  to  have  title  ta 
lauds  in  Pmnsyhaniaj  under  the  CanneetictU  claim,  sold 
the  same  to  Henry  Plaintrt  and  took  bis  bond,  for  the  con- 
sideratioa  aoaey,  being  1  lOD  poanda.  That  Bay  and 
Baehman  became  bail  lo  Ike  arrest^  in  Afnil,  1796,  for 
Henry  Plainer^  in  an  action  of  debt  brought  by  the  de- 
fendant, /.  T.J  against  him,  in  the  Supreme  Court,  on  the 
bond  of  P.  That  on  the  I7(h  of  Oo/oier,  1796^  B.  and 
B*  were  arrested  en  the  bail  bond,  and  they,  afterwards^ 
procured  Peitr  Van  Loon  to  become  bail  to  the  action,  and 
Che  bail  piece,  with  the  justification,  was  filed.  The  suit 
on  the  bail  beod  was. prosecuted  by  the  attorney  of  T^ 
and  a  judgment  by  delaolt  entered,  and  a  Ji.  fa.  issued. 
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im^  hy^iktn^mt^Mgk^  ibe^Mfiff  neiuAik^  pcop^r^  ^  & 
"'^'^^^^  andH.  Notice  of  an  appUcatioo  to  thieS.  C.  for  relief 
F.  was  given  b;  &  aad  £.,  bat  tbe  laation  vas  waivad,^  ia 
conaaqiieMe  of  aa  iq^ieemeat  ia  writiiig  baM^Mo  jthe  at- 
torneys of  the  parties  in  the  original  suit  and  the  attorney 
for  the  plaintifi,  by  which  it  was  agreedi  ^  that  the  jadg* 
ment  should  be  entered  up  by  consent,  in  the  original  suit^ 
against  P.  npon  condition  that  the  plaintiff  in  (hat  suit 
stay  proceedings  against  the  defendants  in  the  bail  bond 
suit,  until  the  event  of  the  measures  taken  to  recover  of 
the  defendant  P.  so  much  of  the  debt,  interest,  and  costs, 
as  might  be  recoverable,  shouM  be  ascertained.^  That  a 
judgment  by  default  was  accordingly  entered  against  P.  in 
the  original  cause,  without  any  new  or  other  bail  to  the 
action,  and  tkji.fa.  was  issued  in  April  vacation,  1797,  and 
a  levy  made  by  the  sheriff  on  the  personal  property  and 
real  estate  of  P.,  consisting  of  a  farm,  worth  above  1500 
pounds,  and  goods  nod  cliattekf  to  a  considerable  amount. 
That  Ba€hmm^  (now  deceased,)  bad  a  prior  judg- 
ment against  P«,  which  be  consented  to  waive  in  favour 
of  T.  the  present  defendant.  That  the  sheriff  advertised 
the  property  for  sale  on  a  day  in  July,  1797,  and  on  the 
day  appointed  for  the  sale»  it  waa  postponed  to  the  14th 
of  Oeiober  foUowtng,  without  the  privity  or  consent  of 
the  plaintiff  in  the  suit,  or  hit  agent,  bat  with  the  con- 
sent o(Bwf,  one  of  the  bail  to  the  ariest*  That  on  the 
}4tb  of  Octoker^  1797,  T.  did  not  attend ;  and  the  sheriff, 
by  direction  of  Sohtmn  StUh^fiandt  7l'«  agent^  postponed 
the  sale  for  six  months.  That  Bachman^  and  the  attorney 
or  agent  of  Bay^  were  present. and  oi^^ed  the  sale  at  the 
timet  and  the  agent  of  Bay  declared,  that  if  the  sale  did 
not  proceed,  Boy  woold  not  consider  that  they  were  bound 
to  secure  the  debt  That,  at  that  time,  the  personal  proper- 
ty, eonsistingof  bay,  grain,  stock,  cattle,  tzc»,  levied  on,  was 
« worth  700  pounds*  That  J.  R.  Van  Renstelatr  was  pre- 
leati  and  offload  to  hid  to. the  amount  of  the  debt,  interest, 
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aaA  Mite,  on  a  eredit  of  six  mMttis,  and  giire  satUftcMiy '      latfV 
secarily  for  the  payment;  tot  S.  iSuMerionil,  agent  of  T.^     wn^^im' 
refbsed  the  oflkh    lliat  on  the  14lh  o#  jf/»rijf,  ITM,  the'         v/ 
day  to  which  the  sale  iras  laM  poetpoaed,  the  teal  eataia   'Tamju— .: 
of  P.  was  sold,  and  bid  off  by  the  son  and  a^aot  of  T.  for^ 
400dolhirss  and  the  peMwal  properly  oo  the  farm,  being, 
ar  very  small  part  of  what  was  there  in  OeUber  preceding». 
was  sold  Car.  400^oUan.    That  Bag  attended  for  the  pur^. 
pose  of  procoriog  svch  a  sale.o£tbe  property  as  would  es«i 
tingui8htt)edebt,aBdhidaccerdingly.  That4ft£.  Tithe  son ^ 
and  agent  of  T.,  raqaeeied  hiaA  not  to  Ud,  and  promised  that 
if  bey-Bay,  woald  desist,  and  permit  him,  the  s<m  of  71,  to» 
become  the  porebaser,  B&j/  shootd  be  eqnally  interested, 
in  the  purchase  $  and  Bmf  accordingly  desitled*    That  att 
the  time  the  sale  was  postponed,  in  October^  1797,  them: 
sttbsitted  a  controversy  respecting  the  cqntenla  and  import 
of  the  deed  from  T.  to  P.,  and  the  extent  of  the  covenantoir 
it  cotttahied :  and  it  was  then  agreed  between  £*  S^  as  agant^t 
of  T.|  and  P.,  that  the  latter  shonld  delirer  up  the  deed^ 
and  release  the  covenant  of  warranty,  in  six  mewtbs,  ftoai; 
die  14th  of  October,  1797,  and  in  lieu  thereof,  accept  a. 
deed,  for  the  two  towosbips  of  land,  with  a  covenant  of 
warranty  against  ^  CbmisslMil  claim  only ;  and  for  the, 
performance  of  this  agreement,  &  and  G&or/et  Vincent* 
assigned  and  delivered  to  /•  &  FliZ.  a  bond  from  &  X 
F*  R.  to  them,  on  which  was  due  the  sum  of  400  pounds^ 
for  the  use  of  H,  if  the  deed  riieuld  not  be  delivered  iqp 
and  the  covenant  released  i  and  in  consideration  thereof,  S» 
Sutherland,  as  agent  of  T.,  agreed  to  postpone  the  sale  ibr 
SIX  monihg.    That  the  agreement  was  reduced  to  writingi 
and  signed  by  S.  S.  as  agent  of  T.,  and  by  P.  That  on  the' 
lOffa  otAprilf  1798,  pursuant  to  the  agreement,  P.  deli- 
vered up  the  first  deed,  with  a  release  of  the  icoreoanty  and  - 
T.  executed  to  htm  a  seecxid  deed.  This  deed  (which  ww 
set  forth  in  kme  verba)  recited  the  agreement  of  the  13tb  eC* 
October^  1797,  and  that  the  deed  was  made  in 
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IttL       tkcr##ll    Tb*  Mil  fiirtbtr  stotfdt  ttet  th«  ton  of  7r  i<U 
^«^^     tbe  liod  of  P.  poithMed  l^  hiil  at  tb^ibtriC'i  tde^-iiitbr 
▼.  QUI  careniiiti»  1^  Am  Sftfii^tp  m4  /4XV  ffcf ^oom,  ftr  l«it 

tton  the  vtliMi  but  for  m$n  ihon  tlie  amwin  dot  to  SF- 
ftooi  F.  That  T.y  ilie  MendMir,  Keeifed  komJn  & 
aod  /•  C.  H.9  a  wrttten  uidQiiiBitjr  agtiast  &  citti  lU 
bjr  which  71  wis  toi  obtain  ftos  thenl  iba  Uiaoal  af 
tha  jadgntnt  agaiwt  P.j  deducting  the  fatd  at  tha 
aberiff '•  sale,  aad  A.  S.  miJLC  H  ware  to  keep  tin 
drfendaBl,  71  bannless  fraai  any  cbMi.  of  JB.  aad  & 
That  the  dafendaot  bad  ruled  the  shefiff  to  retom  tkk. 
aflucution  agakitt  B.  and  JB.  before  the  I9lh  of  JTwae, 
1798,  itc.  Thie  bill  prayed  that  the  defendant  mi^ 
be  enjoined  from  all  larther  pfoeeedlacB  at  \uMt  and  for* 
general  relief. 

JBadkmon,  one  of  the  plaintifls  in  the  ofigiaal  bill,  having 
died,  a  bUl  cf  rtvw^r  hj  Aiy,  and  the  exeeolors  of  jBooik* 
man^  was  ftled  Jktfy  9d,  IMSt  and  &y,  a/)wvm(r djfingi 
ailother  btil  of  retiVor  was  filed  by  his  adniioii/Mr#lois»  and 
the  sorming  executors  of  Ba^kmn^  00  (be  90tb  of  JMir^ 

The  tmswtr  to  the  orighial  WU  was  tted  My  f  tb,  17M; 
bat  by  some  arrangement  between  the  counsel  d*lbe  pa«<>^ 
ties,  the  original  bill  and  the  answer  ware  re^ngroasod, 
and  filed  as  of  the  33d  oT  Oeiok^  1«0&,  in  the  aaaaes  e(: 
dlfierent  soMckers.  The  answer  ^  adnstied  the  sale  of 
tlie  Pimfisjfhania  lands  by  the  defendant  to  P.  &c.,  the 
bend,  for  the  cooaideiatioa  money,  and  the  suit  thereon 
in  4be  &  Court,  and  alleged  i}^X  the  defendaai^  bad  a' 
good  title  to  tbe  bnds  under  the  Cmmtetioui  SusquehammK 
CbmjMny.  That  00  notice  of  special  bail  was  recaiiFed  kf 
the  defendant's  attorney,  until  after  the  service  of  the* 
wtti  in  the  hail  bond  8wui»  and  there  was  no  offer  ie  pay- 
the^tocvts,  and  the  persoa  offered  as  special  bidi  was.  iasol** 
v^Mit.     That  both  B^  and!  B.  w«re  aneslad  in  the  suit 


m  CHANCEET.  t 

Ml  tht  btil  bond,   ud  m  jadgseni  enlcrad  Ib^fe  i0,       1891* 
bjr  ^Mlirit^  itt  Jmmmrg  ters,  1787)  and  execatum  wat 
MMed  tliereon  *iid  levied  -  oq  llie  f^roperiy  ef  bbtti  e( 
them.     That  Bey  gare  noliee  of  a  motkHi  toaaCasidelke 
jadgontiit;  but  as  the  jHeceedioga  were  all  tegular^and  T. 
bad  loit  a  irial^  the  motioii  could  not  have  been*  granted^ 
The  defeadaat  admitled  (he  agfoeoneat  of  Odtofor^  ]78T» 
aa  stftted  in  the  Ull^  to  wbich  a  sUpuiaAioo  waa  aaoexed 
Aat  ibe  piaiotifla  abould  noc  vequira  an  eaeoirtioa  to  be  i^ 
flo^d  dn  the  nit  against  F.  in  any  other  coonlj  than  C^ 
hmHa. '  That  a  /•  fa.  wat  imied  on  the  ith  otjimif  178>, 
against  P.  to  the  sheriff efCe/tifiiMeiy  who  letied  on  a  farin 
of  156  acres  aiid  a  half,  a  grist  and  saw  mill,  beleoglng  te 
f.  which  was  worth,  ti  least,  1500  pomidSb  ^nd  on  per- 
sonal property,  the  amount  of  which  the  defendaot  did 
not  know.  The  defendant  admitted  the  statement  as  to  tbe 
postponemeet  of  the  sale  ia  Qctobir^  1 797,  and  that  his  atter* 
Afey;  A  Spmttr^  attended,  and  &  Smiikerlamd  sittended  also, 
bMng  interested  in  the  avaib  of  the  jadgment^and  the  de* 
l^ndant  being  himaelf  obliged  te  go  a  jooroejT.  That  the  son 
of  the  defendant  purchased  tbe  faraa  at  tbs  sheriff's  sale,  dn 
fte  1  ith  of  Apfilj  1 788,  for  878  doHafSt  «ticl  the  personal 
pNp^rty  for  74  delbra  and  34eenis;  bnt  denied  that  tbe 
Igeht  of  Bay  made  the  dedaratioB  staled^otlhat  J.  J2.  V.  R. 
made  the  ofibr  stated.  That  C  Ftisssnt  ap^red  and  elahn- 
ed  tbe  bind,  and  the  greater  part  <tf  the  personal  ptopestyi 
nnder  a  deed  from  P.  prior  ta  the  jadgascnt.    The  defend^ 
ant  admitted  an  agroemeat  of  the  import  and  efect  as 
charged  in  the  bill,  at  the  time  of  the  last  postponement  of 
ttie  asl^  made  by  J.  8.,  in  his  behalf  thongb  mtbont  the 
knowledge  or  direction  of  the  deiendani :  bo  'admiHod 
the  assignment  of  the  bond  to  A  S.  V.  R.  on  the  condi* 
tion  stated,  hot  denied  that  the  transaction  was  tfae^  con- 
sideration for  postponing  the  sale ;   bat  tbat  S.  S.  agreed 
to  tbe  postponement,  ia  ceasequence  of  iheofitreaties  of 
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ISn:       A  and  Ilis  wife,  mud  under  ammnces  that  P.infM^  Ia 
the  maaa  time,  procare  the  nnoney  to  talitfy  the  jndgmeiit ; 
aad  T.  acquiesced  in  the  postponeaftent  for  Ae  aame  raa» 
son,  and  from  a  belief  that  the  BMmey  wonid  be  procanad. 
The  defendant  admitted  the  sorreoder  of  the  old  deed^ 
and  the  giving  of  a  now  deed,  at  atatod  in  the  bill ;  ao4 
that  (he  sheriff  had  beott  serred  with  a  rolo  to  lolttm  the 
execution  against  the  piaintift.    That  aAar  thesdeoC 
P.U  estate,  ho  direetod  hit  attomoy  loprooMd  against  tho 
bail,  B.  and  B.     That  thej  did  not   pretend  that  thejr 
were  not  liable,  hot  urged  the  defendant  to  praoood  pgaiM 
the  estate  of  F.  in  other  conntios ;  nod  tho  defiendanl's  nttor* 
ney  acQordiogly  issnod  executions  to  other  counties ;  and 
it  being  aacoitainod4hntno  property  of  P.  could  be  founds 
the  deJHidani  again  dtreoted   his  attorney  to  proceed 
against  B.  and  B^  who  had  since,  repentedty,  applied  A» 
the  defendant  for  indulgence,  and  did  not  pretend  thai 
they  woM  liaUe,    The  defendant  nvofrod,  that  Aqr  was 
seenrod,  nnd  wnnU  not.  bo  daaaaified  by  pnyiog  the  ba* 
lance  doe  to  the  defendant.    That  no  inyoiy  had  arisen  to 
the  phrfatiffs  feomtho  postponement  of  the  sale  fron»  Oe-i 
fekr,  1797,  to  Jlprilf  1798,  as  the  property  of  P.  aold  fer 
more,  by  that  artangemonu    That  Bay  had  received  bmi* 
ney  under  securities  given  to  fi.  and  B»  by  P.  for  their 
indemnity  as  bail*    The .  defendant  denied  any  convey- 
ance of  the  farm  of  F«  by  biip  or  M.  B.  T.  to  5.  and  A ; 
but  he  admitted  that  JUL  B.  T.  with  the  consent  of  the  de- 
fendant, in  January f  1799,  sold  the  fenn  to  7.  C«  ^  for 
UOOdoHars. 

Many  witnesses  were  examined  by  both  parties;  and  the 
material  parts  of  the  evidence  are  suted  in  the  opinion  de* 
livered  by  the  Coort* 

The  cause  was  brought  to  a  hearing,  April  2d,  1821. 

Hmty,  for  die  plaintiA.  He  stated  the  foUowmg  poioU : 
1.  That  the  defendant  havii^  given  time  to  Platntr^  on  the 
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.wjAoBt  the  asMil  of  £•  iAd  B.,  bb  18^^. 
bail,  they  were  discharged.  (2  Catnet'  Clever  in  Btror^  1.  ^"•^^''^^ 
4IB149L48,M.68.  7.Jokn$.  iZcp.  382.  10  JoAnt.  fi^.  ^  ^ 
180.  587.  595.  13  Johns.  Rtp.  283.  17  Johns.  Aqr.  384* . 
SJoAm.  Cft.  A^y.  654.  559.  tMtU  K.  P.  Rep.M.  3 
Kftea/.  Sep.  I4&  oole  a.) 

&  TfaatlbebailwereoiofestrattglyeatUkdlabsdiiciiM^ 
0ed,  as  tke  daw  was  ghreD  coiht|Mriiid|Md,  coatrery  to  ibck. 
mpn&^fnMkiionj  and  to  their  l«)ary. 

.  8.  That  the  defeodant  ought  to  restore  to  the  plaintiffii 
what  he  had  exaoled  fron  the  bail,  withiofterett 

-  4.  %at  the  detedaatthoaldbe  decreed  10  ^y  the  co8«k 

Vim  Vtddm  and  TMmmig^^  contra,  contended,  1.  '^ImX 
Bi  and  A,  {wring  become  fixed  at  law,  as-bail^  ceased  to^ 
•tand  in  the  relation  of  inreties.  (1  TtdJP^  Fr.  158.  J. 
&/fon,  193.) 

'  ft  That  the  defendant  baring  elected  to  proceed  on  the 
bail  bond,  waived  bis  right  to  proceed  against  the  principal, 
and  B.  and  B.  became  the  debtors.  (6  Johns.  Rtp*  92"*) 
The  bail  stand  in  the  place  of  their  principal,  and  can  be 
retieved  on  no  other  terms  than  the  payment  of  the  debt, 
interest,  and  costs*  (2  Fern.  808,  609.  Amhl.  446. 
11  Vesey,  22.) 

3.  That  B,  and  fi.  being  fixed  as  bail  for  the  debt,  could  no 
longer  be  regarded  as  sareties ;  and  after  consenting  to  the 
adjournment  of  the  sale,  in  /ti/y,  1797,  could  not  come  into 
this  Court  to  compel  the  defendant  to  proceed  against  the 
original  debtor. 

4.  The  defendant  has  done  no  act  whatever,  that  could 
absolve  B.  and  B.  from  their  liability.  And  they  bad,  by 
repeated  acts,  since  1797,  acknowledged  their  liabili- 
ty. The  doctrine  to  be  found  in  some  late  decisions,  as  to 
sureties,  was  not  applicable.    (3  IVhtat.  534.    3  Binney^ 
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The  Chancbllor.  Bay  and  Baekmm^  whom  die  pie» 
sent  plaiatUis  reprennt,  were  bail  to  (he  arrest  io  a  loit  at 
law,  comawBced  by  the  present  defisndaat  againa  Hcntg 
Plainer.  Special  bail  not  bang  pal  ioi  the  bail  bond  was 
afsigaed,  and  the  bail  to  the  arrest  were  sued  and  prosecuted 
regularly  to  judgment  and  eiecation.  A  JE«  yhr  Ibr  the 
amoant  of  the  debt,  interest,  and  costs  doe  fiott  P.,  the  ori- 
ginal defendant,  was  JBued  and  levied  upon  their  property. 
An  agieement,  in  writing,  was  then  enteeed  into,  bearing 
date  the  28th  of  Aprils  1797»  between  the  piesenl  detedao^ 
I^  his  attorney  to  the  suit,  and  the  agent  or  attorney  of  & 
and  jB.  tbe  bail,  by  which  judgment  was  to  be  entered  bjr 
consent  against  P<,  the  original  defendant,  and  pcoceediags 
stayed  against  JB.  and  B.  in  the  bail  bond  suil^  until  tbe  ef- 
fect of  measures  taken  to  recover  of  P.  so  much  of  the  debt, 
interest,  and  costs  as  might  be  recoverable  by  execution, 
within  the  county  of  Coltanbia^  should  be  ascertained. 

Under  that  agreement,  9^fi,fa.  was,  on  the  5th  of  Junt^ 
1797,  issued  and  levied  upon  personal  property,  and  a  farm 
belonging  to  P.  The  property  was  advertised  for  sale  by 
the  sheriff.  In  July^  1797,  and  on  the  day  appointed  for  the 
sale  it  was  postponed  to  the  I4th  of  October^  1797,  against 
the  consent  of  the  agent  of  the  present  defendant,  but  with 
the  consent  of  the  agent  of  Bay^  one  of  the  bail  to  the  arrest. 
On  the  14th  of  Oclohtr^  the  present  defendant  did  not  attend, 
but  S.  Sutherlandj  who  was  interested  in  tbe  judgment,  at- 
tended at  the  place  of  sale  on  his  behalf,  and  as  his  agent, 
agreed  to  a  further  postponement  of  tbe  sale,  to  the  I4th' 
tfAprit,  1798.  The  defendant  says,  in  his  answer,  that  & 
S.  was  not  authorised  to  attend  as  his  agent,  or  agree  to  any 
postponement  of  the  sale,  but  be,  the  defendant,  afterwards. 
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acquiesced  in  the  postponeiDent,  for  the  QMH^ns  that  indoced       ]  821. 
S.  S.  to  aMCDt  to  it,  and  which  were  the  iotreaties  of  P.  and      '^^'"^ 

Bat 

his  wife,  and  the  atftarances  of  F.  that  he  could,  id  the  in*  v 

tervai,  procure  money  to  pay  the  debt  TAtLMipeK. 

The  whole  of  the  present  controversy  arises  upon  this 
postponement  of  the  sale. 

The  counsel  for  the  plaintiffs  contend,  that  by  giving  far- 
ther time  to  Platner  on  the  execution,  without  the  assent  of 
B»  and  B.,  they  were  discharged  ;  and  especially  as  such 
postponement  was  against  their  express  prohibition,  and  to 
their  injury.  On  the  other  side,  it  is  contended,  that  £. 
and  B.  having  their  property  charged  in  execution,  had  be^ 
come  principal  debtors,  and  had  lost,  as  respected  the  pre^* 
sent  defendant,  the  character  and  privileges  of  bail,  and  that 
the  defendant  did  not  discbarge  them  by  the  postponement 
of  the  sale ;  and  that  B.  and  B.  afterwards  repeatedly 
waived  any  such  pretence,  and  recognised  their  existing  re- 
aponsibility. 

The  fad  of  the  postponement  is  admitted,  but  the  objec- 
tion to  it,  on  the  part  of  the  bail,  is  denied. 

One  of  the  witnesses  for  the  plaintiffs  (7*  R.  Van  Rens- 
Mtlatr)  says,  that  Bachman,  ope  of  the  bail,  and  the  agent 
of  the  other,  were  present,  and  that  such  agent  o^ecied  to 
the  postponement,  and  informed  either  S»  S.,  or  the  attorney 
of  the  defendant,  that  his  principal,  Bat^^  would  not  hold 
himself  further  bound  for  payment  of  the  judgment,  if  the 
sale  was  postponed.  Anotiier  witness  for  the  plaiiuiflk 
{David  Ingersol)  deposes  much  to  the  same  effect,  and  that 
the  agent  of  Batf  objected  to  the  postponement  of  the  sale^ 
and  observed,  that  if  they  did  not  proceed,  the  two  bail 
would  consider  themselves  discharged,  and  that  either  5.  S« 
or  the  attorney  of  the  defendant,  replied,  that  there  was  pro- 
perty enough,  and  that  they  would  not  look  to  the  baiK 

It  is  to  be  observed,  that  S.  Sutherland  is  dead,  but  the 
answer  denies  any  knowledge  or  belief  of  any  such  objection 
made  on  the  part  of  the  bail,  to  a  postponefuent  of  ihu  sale. 
Vot.  V.  40  \ 
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1891.  and  the  alloriitu.4f  cbe  defeodfiDt  {A.  ;^efic«r,  dow  Cb« 
J.)  who  was  fresent  at  the  postpooeoieDti  and  was  iba 
pertoo  inost  likely  to  be  consulted,  as  to  every  measure  re- 
specting the  execution,  and  very  likely  to  take  accurate  no- 
tice of  every  transaction,  never  heard  any  such  objection,  or 
understood  that  any  such  objection  was  made.  He  says,  the 
sale  was  postponed  at  the  earnest  request  of  Plainer  and  his 
wife,  to  enable  him  to  raise  the  money.  It  is  also  improba- 
ble, that  S.  Sutherland  should  have  undertaken,  without 
any  consultation  with  the  attorney  of  the  defendant,  to  re- 
ply in  tlie  manner  he  b  said  to  have  done,  that  the  defend- 
ant would  not  look  to  B.  and  B.  Ingersol^  also,  says;  that 
the  sheriff  declared,  that  if  the  sale  was  postponed,  it  must 
be  at  the  risk  of  the  defendant,  and  that  either  5.  5.  or  the 
attorney  of  the  defendant  replied,  that  they  would  take  the 
responsibility  on  themselves.  The  attorney  says,  he  never 
beard  of  any  such  observation  from  the  sheriff,  and  never 
understood  that  either  the  sheriff  or  any  of  his  deputies  were 
opposed  to  the  adjournment.  Such  a  r^ply  from  either  the 
attorney  or  S.  S.  would  be  very  improbable. 

The  communications  on  the  part  of  B.  and  JS.,  and  on 
the  part  of  the  sheriff,  would  naturally  have  been  made  to 
the  attorney  to  the  execution,  rather  than  to  S.  5.,  a  stran- 
ger, who  came  there  from  necessity,  because  the  defend- 
ant himself  was  absent  on  a  journey,  and  who  had  no 
instructions  from  the  defendant.  I  think  it,  therefore,  very 
possible,  there  may  have  been  some  loose  conversation,  mis- 
understood by  the  witnesses,  and  that  any  serious  and  direct 
objection  to  the  postponement  would  have  been  addressed  to 
the  attorney  himself.  The  two  witnesses  who  mention  the 
fact  of  the  objection,  do  not  either  of  them  recollect,  with  any 
certainty,  so  msterial  a  point  as  the  identity  of  the  person 
to  whom  the  objection  was  made.  They  do.  not  know  whe- 
ther it  was  made  to  Sutherland^  the  assumed  agent,  or  to 
the  attorney  for  the  defendant.    This  &ct  considerably  im* 
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pairs  the  force  and  precision  of  their  testimony ;  and  though  1831. 
1  have  no  doobt  (hey  both  speak  to  the  best  of  their  memory, 
yet  considering  the  circomstances  attending  tiie  case,  and 
the  very  remote  period  of  time  to  which  their  testimony  re- 
fers, I  cannot  say  that  1  think  the  fact  of  a  director  explicit 
dissent  from  the  postponement  of  the  sale,  is  made  out  to  my 
entire  satisfaction. 

2.  But  assuming  the  fact  of  a  dissent  from  the  postpone* 
ment,  as  charged  on  the  part  of  the  plaintiffs,  the  postpone- 
ment did  not  discharge  B.  and  B,  from  (heir  obligation  to 
pay  the  judgment  against  them.  Their  privileges  as  bail 
were  lost,  and  they  had  become  fixed  as  principal  debtors ; 
and  what  they  were  entitled  to  require  of  the  defendant, 
rested  upon  their  contract  with  him  of  the  26th  of  ^prilj 
1797,  not  upon  their  character  as  bail.  They  were 
entitled  to  require  the  fulfilment  of  it,  upon  the  foot- 
ing of  a  contract  with  good  faith;  and  that  necessarily 
implied  reasonable  diligence  in  the  efforts  to  collect  the 
money  o(  Plainer.  It  required  nothing  more;  and  I  am  ^^^^  ,^^^ 
not  aware  of  any  case  that  has  ever  imposed  upon  the  ere-  bTn 'th^iV^ha^ 
ditor  the  necessity  of  peculiar  diligence  against  the  prin-  ™<^*^Y  **^^^'! 
cipal,  on  the  ground  of  the  still  subsistii>g  relation  of  prin-  and  they  ctn  no 
cipal  and  surety,  after  judgment  and  execution  against  the  ^^  pririieg^et 
bail  or  the  surety.  It  becomes,  then,  too  late  to  inquire  into 
the  antecedent  relations  between  the  parties.  Those  rela- 
tions became  merged  in  the  judgment.  This  was  expressly 
declared  to  be  the  case  as  between  the  holder  and  maker, 
and  endorser  of  a  promissory  note,  by  the  Supreme  Court 
of  the  United  States,  in  Lenox  v.  Proui  ;  (3  Wheal.  520;) 
and  I  cannot  perceive  that  the  plaintiffs  B.  and  B.  have  any 
greater  privileges  after  judgment  against  them^  in  conse- 
quence of  their  original  character  as  bail,  than  the  party 
had  in  the  case  cited,  who  was  originally  an  endor- 
ser without  consideration.  In  that  case,  there  was  judg- 
m^t  against  P.  as  endorser^  and  another  judgment  against 
JD.  as  maker  of  a  promissory  note  ;  and  P*  called  on  the 
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182K       ereditor,  and  requested  biai  to  istae  execBtim  against  the 
^^y^^     maker.    He  did  so ;  bi|t  recalled  the  execodoo  before  any 
▼.  thing  was  done,  though  P.  had  offered  to  point  out  to  the 

sheriff,  property  of  /).,  and  to  indemnify  him  for  takiag 
and  selling  it*  It  was  shown  to  be  probable,  that  if  the  /U 
fa.  had  been  prosecuted  to  effect,  a  great  part  of  the  |udg- 
nient  might  have  been  recovered  of  D.,  the  maker.  The 
Circuit  Court  bad,  upon  these  circumsunces,  perpetually 
iDJoined  the  holder  from  proceeding  at  law  on  the  judgment 
against  P.^  but  that  decree  was  reversed  by  the  unanimous 
opinion  of  the  Supreme  Court,  on  the  ground,  tliat  by  the 
jpdgment,  the  endorser,  as  well  as  the  maker  had  become  a 
principal  debtor,,  and  he  ought  to  have  paid  the  money  at 
once,  and  taken  under  his  own  direction  the  judgment 
against  the  maker,  by  having  it  assigned  to  him. 

The  meaning  of  tbe  agreement  of  the  28th  of  April, 
1797,  was,  that  the  defendant  was  to  take  measures  to  reco- 
ver the  debt  of  P.  under  the  evidence  of  a  reasonable  dis- 
cretion. He  was  not  bound  to  press  an  immediate  sale  of 
bis  property  with  unosnal  severity.  He  did  proceed  with 
doe  diligence ;  and  the  first  adjournment  of  three  months 
was  against  his  consent,  and  at  the  instance  of  B,  and  B. 
Tbe  second  adjournment  was  called  for  by  tbe  intreaties  of 
tbe  debtor,  and  under  assurances  and  expectations  that  the 
money  could  be  procured  in  the  intermediate  time.  If  the 
plaintiffs  B.  and  B.  were  dissati^d  with  the  second  ad- 
joqinmeot,  they  should  have  come  forward  and  offered  pay* 
roeot,  and  called  for  an  assignment  of  the  iudgment,  for 
their  indemnity.  This  they  would  have  been  entitled  to  de- 
mand, and  if  it  had  then  been  refused,  the  refusal  might 
have  laid  tbe  foundation  of  a  claim  for  the  assistance  of  a 
Court  of  Equity.  But  wlien  it  appears  that  the  creditor  acted 
in  good  faith  and  from  fanmaoe  motives  towards  tbe  debtor, 
and  with  a  view  to  facilitate  the  payment  of  tbe  debt,  it 
would  not  be  consonant  to  the  principles  of  this  Court,  to 
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lend  Ihe  exertion  of  its  powers  to  punish  m  paHy  with  the       1821. 
loss  of  his  debt,  for  a  reasonable  forbearance  to  the  debtor. 
It  wonld  be  giving  too  severe  and  rigoroos  a  constrnction 
to  the  agreement  of  JlprU^  1797. 

I  have  not  considered  as  of  any  importance,  in  this  case, 
the  circumstance  charged  in  the  biU,  that  the  postponement 
was  in  consideration,  and  as  part  of  an  agreement  on 
the  part  of  Platntr^  to  deliver  op  his  deed  from  the 
defendant,  and  to  accept  of  a  new  one  with  less  exten- 
sive covenants.  The  allegation  did  not  appear  to  be  snffi- 
deotly  supported,  and  the  counsel  who  argued  the  cause, 
on  the  part  of  the  plaintiffs,  did  not  rely  upon  it,  as  I  appre- 
hended, for  he  pot  the  cause,  by  his  points,  not  upon  the 
ground  of  any  new  agreement  with  P.,  but  simply  on  the 
ground  that  the  defendimt  bad  *^  given  time*'  on  the  execu- 
tion, without  the  assent,  and  even  against  the  prohibition  of 
B.  and  B. 

The  bill  charged  that  the  agreement  alluded  to  was  re* 
duq^  to  writing,  and  signed  by  S«  &  as  sigent  of  the  de- 
fendant and  by  Plainer;  and  in  another  part  of  the  bill  the 
new  dee^  is  set  forth  verbatim ;  it  contains  a  recital  of 
the  agreement,  but  the  postponement  of  the  sale  forms  no 
part  of  it,  and  the  charge,  therefore,  is  refuted  in  the  bill 
itseIC 

The  answer  expressly  denies  that  the  postponemciit  was 
in  consideration  of  that  agreement,  and  avers  it  to  have 
been  made  by  reason  of  the  entreaties  of  P.  and  his  wife, 
and  under  assurances  that  he  could,  in  the  mean  time,  raise 
the  money  to  pay  off  the  debt. 

So  stands  the  fact  upon  the  pleadings,  and  the  parol 
proof  is  equally  contradictory. 

J.  R.  V.  R.  says  that  the  postponement  was  in  considera- 
tion, and  as  part  and  parcel  of  tiie  agreement  to  surrender 
the  original  deed,  and  to  receive  a  new  one  ;  and  he  says 
that  the  agreement  was  made  between  A.  S.  and  S.  S.  (the 
attorney,  and  the  agent  of  defendantt)  and  himsdf,  as  the 
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1821.  agent  of  Plainer.  Bat  the  attorney  for  the  defendaDt  {A. 
S.)  says  that  the  poitponement  was  for  the  very  reasons 
stated  in  the  answer,  and  be  neither  knows  nor  believes  that 
getting  np  the  original  deed  was  the  consideration  of  the 
postponement,  and  (hat  he  neither  assented  to,  nor  dissented 
from,  the  adjournment. 

It  is  very  certain,  then,  that  that  charge  in  the  bill  is  not 
sufficiently  supported,  and  must  be  abandoned. 

3.  The  subsequent  acts  of  B.  and  B.  were  a  complete 
waiver  of  any  claim  in  equity  founded  on  the  postpone- 
ment of  the  sale,  and  a  full  and  absolute  recognition  of 
their  responsibility. 

The  sale  was  in  Aprils  1798,  and  it  is  proved,  that  on  the 
4th  Ju/y,  1798,  both  the  plaintiffs,  B.  and  B.  applied  to 
the  attorney  of  the  defendant,  to  have  an  execution  issued 
against  the  property  of  P.  in  Jftw-York  and  Onondaga. 
They  declared  that  they  desired  it,  for  the  purpose  of  exon- 
erating themselves,  as  far  as  possible ;  and  the  attorney,  at 
their  instance,  issued  executions  accordingly,  though  il  was 
an  act  entirely  gratuitous,  and  not  within  the  agreement* 
So,  again,  at  the  instance  and  request  of  the  same  persons, 
on  the  5th  of  October^  1798,  he  issued  another  Jl.  fa.  to 
tlie  sheriff  of  Co/um&ta,  for  the  purpose  of  levying  on  two 
negroes  and  some  timber,  on  the  allegation  made  by  them, 
that  the  same  was  the  property  of  P.  The  personal  pro- 
perty was  sold,  and  some  of  it  purchased  by  one  of  the 
plaintiffs,  Bay,  All  these  recognitions  were  before  the 
filing  of  the  bill;  and  the  attorney  to  the  defendant 
says,  that  B.  and  B.  did  not ;  on  those  occasions,  or  any 
other,  pretend,  that  they  were  not  liable  for  the  unsatisfied 
balance  due  on  the  debt  of  P.  The  attorney  for  the  de- 
fendant states  further,  that  since  the  sale  of  the  negroes  and 
Umber,  he  has  been  freqaentiy  applied  to  by  B.  and  B.  to 
delay  the  collection  of  the  balance  of  the  debt,  without 
making  any  suggestion,  that  they  were  not  liable ;  and  he 
states  further,  that  on  the  8th  of  Jantiary,  1800,  he  received 
a  bond  from  the  plaintiff  Bay,  and  others,  for  the  balance  re* 
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tnainiDg  unpaid  and  dae  to  the  defendant ;  that  the  bond       1821. 
was  taken  as  a  fall  /settlement  of  the  judgment  against     ^'^^^ 
B.  and  £.,  and  it  was  afterwards  paid.  v. 

After  such  repeated  acts  of  acknowlegemeot  of  responsi-  ' 

bility,  the  original  plaintiffs  jB.  and  B*  either  never  intend- 
ed to  hold  themselves  discharged  from  the  payment  of  the 
judgment  against  them  in  consequence  of  the  postponement 
of  the  sale,  or  they  afterwards  retracted  that  determination. 
If  any  right  accrued  to  them,  in  equity,  by  reason  of  the 
postponement,  to  be  relieved,  they  have  voluntarily  waived 
that  right  by  their  subsequent  admissions  of  their  obligation 
to  pay.  They  have  required  the  defendant  to  issue  execu- 
tions into  other  counties  for  their  benefit,  and  it  has  been 
done.  They  have  called  for  another  execution  into  the 
county  of  Columbia^  and  it  has  been  issued,  and  property 
sold  under  it ;  and,  finally,  they  have  paid  the  judgment,  and 
discharged  it  They  have  no  more  equity  to  have  that 
payment  refunded,  than  a  person  who  had  voluntarily  paid 
a  debt  barred  by  the  statute  of  limitations.  The  equity  of 
the  suit  has  failed,  and  the  several  bills  that  have  been  filed 
in  the  cause  must  all  be  dismissed.  Bat  considering  the 
great  length  of  time  in  which  the  parties  have  motually  slept 
upon  their  claims,  (for  it  is  twenty-two  years  since  the  first 
answer  of  the  defendant  was  put  in,)  and  considering  the  re- 
presentative character  in  which  the  plaintiffs  have  assumed 
the  prosecution  of  the  cause,  and  the  contradiction  and 
nncertainty,  attending  some  of  the  material  matters  of  fact 
In  litigation,  I  shall  dismiss  the  bill  without  costs. 

Decree  accordingly. 
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BiuiiuRaoFr      Beihkeehoff  and  others  against  Makviv  and  others. 
Mabvih. 

"■"*"■'**■"''""  A  Court  pf  knr  kts  an  e^tritaUa  jnrifldietiQii  over  jvdgmeiita  by  oon- 
fenion,  enterod  vpan  warraat  of  attoney :  and  it  nu^  emamme  and 
decide  as  to  tbe  sufllcieDcy  of  the  yacj^ia^ltWM  reqaiied  by  tbe  star 
tute,  («efff.  41.  c/i.  259.  9ec,  8.)  to  be  filed  with  a  jodgmeDt  entered 
by  confession  on  warrant  of  attorney.  Where  different  jndgment 
creditors,  by  confession,  appeared  before  the  Supreme  Conrt,  and 
discussed  their  respective  rights  as  to  the  priority  of  Uen  of  their  re- 
spective judgments,  without  making  any  objection  to  the  jarisdictioii 
of  the  Court)  or  to  its  competency  to  examine  and  decide,  as  to  the 
ralidi^of  the^peei^ioaiMM,  accompanying  the  judgment  of  the  plain- 
tiffi,  this  Court  will  consider  the  decision  of  the  Supreme  Court  on 
the  case  as  conclusive* 

A  judgment  or  other  security  may  be  taken  and  held  for  future  ad- 
vances or  responsibilities;  but  it  seems  that  advances  made  or  respon- 
sibilities incurred,  after  a  subsequent  judgment,  will  net  be  covered 
by  sacfa  judgment. 

Where  a  creditor  has  separate  judgments  sgainst  each  of  two  partners, 

,  the  partnership  property  will  be  bound  to  the  same  extent  as  if  the 
amount  of  both  judgments  had  been  included  in  a  joint  judgment  for 
the  whole  against  both  partners. 

Wbere  there  are  two  judgment  creditors,  one  of  whom  bolds  personal 
prqfierty  as  ceUateral  security,  the  Court  will  not  confine  the  lai^er 
to  the  pcsrsooal  security,  or  restrain  him  from  prosecuting  his  remedy 
under  the  judgment,  until  such  personal  property  is  exhausted,  or 
the  rights  concerning  it  are  first  settled,  if  he  offers  to  substitute 
the  other  judgment  creditor  in  his  place,  on  being  paid  the  amouut  of 
his  debt 

Julif  loth.  THE  bill,  filed  28th  of  March,  1821,  stated,  that  in  July 
1 819,  J.  and  Z«  Taylor^  of  Saratoga^  being  largely  indebted 
to  the  plaintiffs,  for  goods  sold  to  them,  executed  a  bond 
to  the  plaintiffs,  for  the  amoaiU  due,  with  a  warrant  of  at- 
torney to  confess  judgment  ihcreon.  That  judgment  was 
entered  up  in  the  Supreme  Court,  on  the  bond,  the  27th 
of  JVbveni&er,  1819.    That  on  the  3d  oi  January,  1820,  the 
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deffUi^aQMi,  W^  /•  an4  4-  JVflrvtfi,  petered  ffp  a  ja^eot      jU^i. 
Ugaii^  /•  T^l/hrj  by  confesfipn,  0^9  filing  ip^ial  b^il,     ^^-v^!w 
witl^Qiit  %  frfjt  w  decla/^jtiQii,  op  ^  ^H^pft^jt'^  <K<i^»«m,  for  fP'^w?'^ 
5,755  dollars  and  60  cents,  as  collateral  security  for  en-      V^^W- 
dpmem^nU  jtihi^aiamli^,  ^  <fe^ri^a|^  l^  be  fpfide,  for  /.  ^nd 
Z.  Tp9  ^4  for  ipmsys  ^9  du^,  pr  (bj^reaifter  (o  be  d^e* 
Tbajt  the  4!efendMtf  bad»  attbait  tine,  jevdpns^a  note, 
gi^en  by  /.  aad  Z.  7.,  for  goods  previously  purchased* 
That  on  the  7tb  q{  Aprils  1820,  the  defendanu  entered  «p 
another  judgpnent  against  ^.  T-  fc^  die  like  suoi  /of  5»75« 
diillacs  and  60  cents,  on  filing  special  hail  and  a  cpgnor 
pU  nuitian^nh  in  liloe  manner,  which  was  giv^n  as  seca- 
^ty  for  tb^  ^i^poses  afa)y^  menationedy  fi>r  partectjyhip 
debts  iof  /.  and  li.  T.    Thait  the  defendants  issued  execu- 
tions on  those  jjii^gnienViy  jin  the  coi^iticip  pf  ^en-York, 
WiuhingtWj  and  Saraloga^  in  which  pecaonal  property  of 
J^  and  Z.  T.  was  taken  and  sold*    The  bill  c^hstfiged  Ihat 
the  defendanU  colluded  witb  J.  and  Z.  71  to  defeat  the  just 
claims  of  the  plaintiffii;  th^  the  purchase  lof  gopds  was 
colourable,  or  for  an  inadequate  aponnt,  and  that/,  and  Z. 
71  were  never  indebted  to  the  defendants  to  fhz  f^ll  sum 
directed  to  be  levied  on  thp  ezeculioas  so  i^sQed ;  and  that 
the  idefendaats  held  pensfKnal  ^ecurities.of  J*  and  Z.  T.  io 
a  large  apioont.    That  the  plaintiffs  iled  a  tptcifkattan  of 
their  debt,  on  entering  up  :their  judgment;  s^nd  have 
caused  a  Ji.  fa.  io  be  issued.    That  <the  defen4ants  have 
caused  the  real  estate  of  J.  an^  Z.  T.  to  be  advertised. fix 
sale,  under  itb^r  judgments  and  executions.    IThat  the 
defendants  insist  on  the  prioiity  of  the  liens  of  ^heir 
judgments,  under  an  order  pf  the  Supreme  Court,  direct- 
ing their  judgments  to  be  first  satisfied,  on  the  grpund  ihat 
$he  iptcificatian  filed  by  Jthe  plaintiff  was  defective.     The 
plaintiffs  insisted  that  the  spsei^coltefi  filed  hj  them  s^aa 
sufficient,  and  according  to  the  statute ;  and  that  the  jud^ 
meats  infevour  of  the  defendants  were  entered  upwithjntent 
to  evade  the  statute  requirii^  specificatipqs  of  the  d^)>t  40 
Vol  V.  41 
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18S1.  be  filed  on  entering  op  judgments  by  conlenion,  and  to 
cover  contiogent  claims,  for  a  greater  amount  than  was 
due.  The  bill  praj/ed  for  a  discoverji  and  for  an  injunc- 
tion, &c. 

The  defendants,  in  their  annoer^  denied  every  allegation 
of  fraud  or  collusion,  and  insisted  on  the  legality  and  re- 
gularity of  their  proceedings,  and  on  their  right  of  priority 
of  lien  under  the  decision  of  the  Supreme  Court.  That 
their  judgments  were  not  entered  in  fraud  of  the  statute, 
or  with  intention  to  evade  it ;  and  they  admitted  the  ma- 
terial facts  stated  in  the  bills.  The  defendants  set  forth 
the  origin  and  amount  of  debt  due  to  them  from  /•  and 
2.  T.  as  partners,  amounting,  in  AuguMi^  1820,  to  7,074 
dollars  and  27  cents,  which  was  intended  to  be  covered  by 
the  judgments.  They  admitted,  on  the  38tb  of  •dugiat,  1820, 
/,  and  Z.  T.  delivered  to  them,  a  bond  and  mortgage  of 
P.  Peanatlj  for  1,137  dollars  and  73  cents,  as  further  col- 
lateral security.  Tbey  Insisted  that  the  specification  filed 
by  the  plaintifis  was  defective,  and  not  according  to  the 
provisions  of  the  statute  ;  that  the  decision  of  the  Supreme 
Court  giving  a  preference  to  the  judgments  of  the  defend- 
ants, was  legal,  valid,  and  just;  and  that  the  judgment  of 
the  plaintiffs  was  fraudulent,  as  it  regarded  the  defendants. 
That  the  plaintiffs,  on  the  19th  o(  October^  1830,  applied 
to  the  Supreme  Court,  and  obtained  leave  to  file  a  supple- 
mentary specification  to  supply  the  defects  of  the  former 
one*  That  the  leave  was  granted,  with  a  ^^  saving  to  any 
bona  fide  judgment  creditors  of  J.  and  Z.  T.,  or  to  any  bona 
fide  purchaser  for  a  valuable  consideration  of  any  land, 
bound  or  affected  by  the  judgment  in  that  case,  all  their 
legal  rights."  That  the  plaintiffs  proceeding  to  sell  the 
real  estate  of  J.  and  Z.  T.  under  their  judgment  as  having 
A  priority  of  lien,  the  defendante,  in  Jantiary,  1821,  applied 
to  the  Supreme  Court,  to  have  the  priority  of  the  lien  of 
their  judgment  established.  That  tbe  plaintiffs  appeared 
to  oppose  the  application,  the  merits  of  which  were  fully 
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discussed,  without  any  objection  being  made,  either  to  the  183K 
jurisdiction  of  the  Court,  or  to  the  form  of  the  application. 
That  the  Supreme  Court,  on  the  20th  of  Jantiaty,  1821, 
made  the  following  4>rder:  ''That  the  two  judgments 
of  the  defendaots  be  preferred  to  the  judgment  of  the 
plaintiff,  and  diat  the  executions  on  the  judgments  of 
the  defendants  be  first  satisfied.^  The  defendants 
claimed  ibe  benefit  of  this  order  as  legal  and  conclusive  9 
the  Supreme  Court  having  jurisdiction  to  make  any  order, 
in  a  summary  way,  concerning  any  judgments  by  con- 
fession, and  executions  thereon.  That  the  defendants,  on 
the  27th  of  January,  1821,  offered  to  assign  their  judgments 
to  the  plaintiffs,  and  to  put  them  completely  in  their  places, 
on  being  paid  the  principal,  interest,  and  costs,  doe  to 
them,  which  offer  was  refused;  but  which  they  now  re* 
peated. 

Henry^  for  the  defendants,  moved  to  dissolve  the  injunc- 
tion. He  cited  3  Johns.  Ck.  Rep.  276.  280.  1  Caine$*  Rep. 
498.  9  Johns.  Rep.  80.  16  Johns.  Rep,  149.  166.  2 
Johns.  Ch.  Rep.  304.  308,  309.  Statute^  sess.  41.  eh.  269. 
sec.  8.  4  Johns.  Ch.  Rep.  245.  247.  He  contended,  that 
the  defendants  bad  equal  equity ;  and  had,  also,  the  legal 
right  and  priority,  and  ought  to  be  left  in  the  enjoyment  of  it. 
That  the  construction  given  to  the  statute,  relative  to  spec!-* 
fications,  by  the  Supreme  Court,  was  valid,  just,  and  con* 
elusive* 

T.  /.  Oaklegy  contra,  insisted,  that  the  specMcation  ac- 
companying the  original  entry  of  the  judgment  by  the  plain- 
tiffs was  sufficient ;  and  that  the  defendants  were  not  6ona 
/!de  judgment  creditors,  but  were  endeavouring  to  enforce, 
by  their  jodgmeBts,  the  payment  of  more  than  was  due  to 
them.  That  a  judgment  could  not  be  entered  for  future 
contingent  demands.  That  the  defendants  held  personal 
property  pledged  to  them,  which  ought  first  to  he  appropria- 
ted towards  satisfying  their  claims.    That  the  plaintiffs  are 
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1 8SK      fiol  cohdeded  bj  ibe  order  ofibeSvpreBie  Coort;aQd  thatih  b 

^<^*"^^     Court  oogkt  toeiereise  iu  juriidicUoD  over  ibe  case,  in  tbe 

V.         saoie  mftQiHir  as  if  tbe  Saprame  Coart  bad  made  no  order.  He 

^"^^       cited  2  Johns.  Ch.  R^p.  »4,  205.  423  540*    4  Johns.  Ch. 

Rep.  497.    4  Vesey^  396.    1  Johns*  Ch.  Rsp.  91.    6  Johns. 

Rep.  284.     10  Johns.  Rep.  ^96.     14  Johtw.  Rep.  63.     16 

J  ohm.  Rep.  106.     17  Johns.  Rep.  388,  389. 

The  Chakcsllor*  1.  Tbe  decision  6f  tbe  Sapteme 
Conrti  ttated  in  tbe  pleadingSi  in  wbicb  tbey  bave  declared 
and  adjudged  tb^t  the  specification  filed  by  tbe  plain ti&i  on 
entering  tiieir  judgment  by  confession,  was  defective,  and 
tbat,  therefore^  tbe  judgments  of  tbe  defendants  were  entitled 
to  priority,  I  do  not  feel  nlyself  at  liberty  to  question  and 
Coaitsof  law  overrule.   It  is  settled,  as  an  establisbed  rule,  tbat  Courts  of 

have  an  ^gnita*  '^  w  ^^ 

bie  jaritdictioo  law  bave  an  equitable  jurisdiction  over  judgments  by  confes* 
entered '  upoa  sion,  entered  upon  warrants  of  attorney.  It  was  so  declared 

warrenti  of  at*  '  , 

tomey.  by  tbe  Supreme  Court,  in  Frasier  v.  Frasier  ;  (9  Johns.  Rep. 

BO.)  and  it  is  necessary  to  justice,  tbat  Courts  of  law  sbould 
possess,  and  liberally  exercise  that  jurisdiction.  Wiib  re- 
spect to  the  sufficiency  of  these  specifications,  required  by 
the  act  of  the  21st  of  Aprils  1818,  {sess.  4\.  ch.  259.  sec. 
8.)  it  is  very  clear,  that  tbe  Court  of  law  in  wbicb  tbe  judg- 
ment is  (entered,  must  examine  and  pass  upon  their  validity, 
whenever  the  question  arises  before  them.  It  is  necessarily 
incidental  to  their  general  jurisdiction  over  tbe  proceedings, 
judgments,  and  process  of  their  own  Courts.  If  tbe  point 
arises  between  two  judgment  creditors,  each  claiming  a  prio- 
rity of  lien,  tbe  Cburt  aiwalrding  execution  roust  decide,  and 
dirtet  tbe  application  of  the  money  to  be  collected.  In  tbie 
case,  tbe  parties  appear  to  bave  discussed  their  reepectivie 
rights  in  the  Supreme  Court*  and  never  raised  a  doubt  as  to 
the  competency  of  the  Coart  to  examine  and  decide  on  tbe 
validity  of  tbe  specification  accompanying  the  judgment  of 
tbe  plaintifis. 
)  do  tttM  tttiderstind  tbat  tbe  comnil,  upon  the  mction  be* 
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fore  me,  metti  to  dcoy  tin  smbority  of  ibt  SopreMe  Coart,       1831. 
ai  exercised  in  the  case ;  bat  tbej  itisisi,  that  the  dccWoo  is     ' 
erroaeDiis,  and  that  tUs  Oooit  my  review  the  qoeidM^  and 
decide  the  satne  poibt  between  the  sane  paatiei,  wkhoat  re- 
ference  to  th4»  deeision  at  \kw. 

In  a  variety  of  cases,  which  confttantly  arise  in  the  Sn*  ^^!^c^ 
preme  Conrt  upon  special  mcttion,  matters  of  fatt  may  bt  ^*^;^|^^ 
discussed,  and  eqnitable  rights  may  be  afiected,  whfeb  are  H.'^iu  \^u!^. 
not  concluded,  but  may  be  reconsidelred  in  this  Court,  under  ^^jSSS^t 
the  adyantageof  a  more  full  and  elaborate  Investigation  and  uS^conrc^i 
discovery.    But  when  the  Supreme  Court  have  been  called  ^^^JS^'^ 
upon  to  give  a  judicial  construction  to  a  statute,  in  its  ap-  f^t^jtcoo^ 
plication  to  a  case  regularly  before  them,  and  they  have  so-  ^^^^*  ""  ***• 
lemnly  settled  that  construction,  as  was  done  in  the  case  of 
Lawless  V.  Hackett^  (16  Johns.  Rep.  149.)  upon  this  very 
subject  of  specification  of  the  debt,  and  when  another  case 
(as  between  the  present  parties)  comes  before  them  upon 
the  same  point,  and,  after  discussion,  the  same  rule  of  inter- 
pretation is  applied  to  it,  I  thiuk  it  would  be  very  disorderly, 
and  contrary  to  the  respect  and  comity  which  is  justly  due 
from  one  co-ordinate  tribunal  to  anotlier,  to  undertake  to 
correct  that  decision,  upon  a  bill  brought  purposely  to  have 
that  decision  reviewed.    I  cannot  perceive  the  propriety  of 
such  a  direct  interference  and  control,  and  I  am  not  willing 
to  assume  it.    I  am  not  called  upon,  in  a  new  case,  to  give 
a  conslruction  to  the  statute,  but  I  am  required  to  relieve 
the  plaintifis  from  the  order  of  the  Supreme  Court,  and  that, 
too,  upon  the  avowed  ground,  that  the  Supreme  Court  had 
given  an  erroneous  construction  to  the  statute  in  this  very 
case,  and  between  these  very  parties.    This  bill  seems  to 
have  been  principally  intended  to  be  a  bill  of  review  of  that 
decision,  and  in  that  view  I  shall  not  sustain  it. 

Nor  do  I,  by  any  means,  wish  to  be  understood  as  intima- 
ting an  opinion  unfavourable  to  the  accuracy  of  the  con- 
struction given  by  the  Supreme  Court  to  the  statute*  The 
inclination  of  my  mind  is  in  favour  of  that  construction. 
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182U  A  bill  slating  generally,  thai  the  demand  was  for  twndriuf 
or  a  tea/eJ  n^tefor  the  balance,  or  for  goods  $oldf  ^c,y  ac- 
cording to  the  specification  filed  by  the  plaintifis  in  this 
cause,  when  their  jodgment  was  entered ;  or  a  bill  for  goods, 
wans,  and  merchandizes  sold  and  dclivertd,  and  for  money 
lent  and  advanced,  at  various  times,  as  was  the  case  in  Law* 
less  V.  Hackett,  is  too  general  and  loose  to  meet  the  mis- 
chief which  the  statute  intended  to  prevent.  The  statute 
required  not  merely  a  statement  of  the  nature  and  consider- 
atTon  of  the  debt  or  demand,  but  a  ^specification.  It  was 
to  be  a  statement  and  specification,  and  to  specify,  or  to 
mark  by  **  distinguishing  particularities.''  To  leave  no 
doubt  of  the  intention  of  the  law ;  it  is  to  be  a  particular 
statement  and  specification.  All  this  accuronlaiion  of 
words  shows  that  somethbg  more  was  intended  than  the 
common  counts  in  a  declaration^  for  goods  sold,  and  nork 
done,  aQd  money  lent.  Ton  must  specify  what  goods,  or 
work,  and  when  and  where,  if  you  mean  to  be  particular, 
and  to  give  the  opposite  party  particular  and  specific  infor- 
mation. So  very  comprehensive  a  charge  would  be  vox  et 
praterea  nihil,  and  leave  the  parties  full  opportunity  to  con* 
trive  and  mask  their  frauds. 
A  jvdgiiiiot,      2.  As  to  the  character  of  the  transactions  with  which  the 

u  well    M   « 

ht^'SbS'io^^'  defendants  are  charged,  it  is  to  be  observed  that  every  alle- 
cure  (aim  re-  mtion  of  fraod  in  the  bill  is  met  and  denied  in  the  answer, 
UMt*'**rM  ^^'  ^^^  ^®  defendants  have  set  forth,  fully  and  clearly,  the  ex- 
^^l^^SS^  tent  and  amount  of  their  demand.  The  two  Taylors,  as 
quent jodgment  partners,  are   indebted  to  them  to  the  amount   claimed; 

wil!  not  be  CO-   ■  ^  ' 

yej«d  by  the  the  two  judgments  appear  to  be  valid  and  fair  judgments, 
and  each  of  them  will  come,  as  against  each  partner,  and 
charge  his  share  of  the  partnership  property  to  the  amount 
of  the  partnership  debt.  A  judgment  or  other  security  may 
be  taken  and  held  for  future  responsibilities  to  the  extent  of 
it.  In  Gordon  v.  Graham^  (cited  in  7  Viner,  d2.  E.  pi,  3. 
and  in  1  Powell  on  Mort.  554.)  it  was  held  by  Lord  Ch. 
Cowper^  that  if  a  clause  be  contained  in  a  mortgage  making 
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it  a  security  for  fbtare  loans,  sabsequent  loans  will  be  taken       182h 

as  part  of  the  original  transaction,  and  paid  before  a  second      ^^^>^^^ 

mortgage  intenrening  with  notice  of  the  clause.     So,  it  was  vi 

held,  in  Shirras  v.  Caig^  (7  Craneh^  34.)  that  a  mortgage      M^«^"' 

should  stand  to  secure  the  real  equitable  claims  of  the 

mortgagee,  whether  they  existed  at  the  date  of  the  mortgage, 

or  arose  afterwards,  and  before  notice  of  the  defendant's 

equity.  Again ;  in  Ltvtngf <on  v.  Jlf/n/ay,  {\Q  Johns*  Rep. 

165.)  the  Supreme  Court  observed,  that  if  it  was  part  of  the 

original  agreement,  a  judgment  may  be  entered  as  a  seen- 1 

rity  for  future  advances,  beyond  the  amount  then  actually 

due,  in  like  manner  as  a  mortgage  may  be  held  as  a  secu- :  J 

riiy  for  future  advances.    The  limitation  to  this  doctrinej 

I  should  think  would  be,  that  when  a  subsequent  judg*! 

roenl  or  mortgage  intervened,  further  advances  after  that 

period  could  not  be  covered. 

In  the  present  case,  the  judgments  were  taken  against  wtMratera* 
each  partner,  in  succession,  for  partnership  debts  then  sub*  nta  jo(%iiMn(s 
aisting  and  due,  or  to  grow  due  upon  contingent  responsi^  two  jwrtneiv, 
bilities.    The  purpose  of  the  judgments  was  expressly  de«  v^^    £ 


dared  by  concurrent  receipts,  and  there  is  nocolour  of  MmeezteoL  m 
ground  to  question  their  validity.     The  advances  were  all  toen  oncTjadr- 
made  at  the  date  of  the  second  judgment.    The  defend-  Thole  •ninsc 
ants  have  a  right  to  collect,   under  the  first  judgment 
against  John  Taylor,  the  whole  of  their  demand  against 
the  partnership,  to  the  extent  of  the  judgment,  out  of  his 
share  of  the  joint  property ;  and  they  have  a  right,  in  like 
manner,  to  collect  under  the  second  judgment  against 
Z.  Taylor,  to  the  same  extent,  so  that  the  partnership  pro- 
perty is  bound  to  the  same  extent  as  if  the  two  judg- 
ments had  been  consolidated,  and  there  was  a  joint  judg- 
ment for  the  united  sum  against  both  the  partners. 

The  only  remaining  objection  to  the  motion  is,  that  the 
defendants  held  personal  property  as  collateral  security, 
and  ought  first  to  resort  to  and  exhaust  that  fund. 

The  answer  is,  that  the  bond  and  mortgage  were  de- 
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IBSLU      lHWf4  «lid  Apt  WflB^h  MsifM,  m4»  «I  ibP^  7fy(prf 
*Ue§«,  tor  ft  4iftffeit  ami  ifMM^iic  fMrvoM  ( mA  tfie  de^ 
^▼r^  '    fandaotSyin  thflirMftiMri  A0rrAo.t0iire.tbc  pl«M^>'^  ^i^tim 
i«li«litatioB,  vbich   would  appljr  as  iwtll  to  ihat  |)Qod 


MMMTMk 


A  jwkment  and  nortime  M  4o  Ite  indbiMBt.    This  is  «U  Ihat  die 

creditor     who  **  ^^  »      » 

hoidi,  •ito,  plMitift  cftft  {roAsooaMj  ask  ibr;  aid  k  wooUciait  kt 
Mrtv  M  cX-  cquiSifclp  to  4etain  the  i^efeadanls  kom  ikmk  neiaedjr  mi» 
wlunoTSl^ra'  derthejodgment,  nnCUthey  had  engaged  ui,  and  cooefaided 
UMutem  of  «  a  IkigayoQ  as  4o  m  persoiial  secwritj  of  aacfa  doabtfiil 
judKioe^  era-  isght  and  unoertain  resalt* 

Mcotinl^  ^  The  dsfeodaats  have,  thereGDre,  shoim  ibeoiselves  to  be 
hii.  judgmene^  cradttoosof  J.  and  Z.  T.  with  emal  muitj  toiihe  plaiatifiii ; 

until    be     has  -■  ■      tr  r  # 

panuedandex.  and Utty  ^hu^e  ft  k|^l  preferQDce,  by  (the  decision  of  ihe 
pettonai  ncq-  Swpreoie  •Coort,  of  whijoh  they  eoght  not,  and  cannot, 
whcQ  ho  oSeri  uooH  Safe  and  sound    pripcMles,  be  devested  by  Ak 

to      tubstitiite      "^  w  K^       '  ^ 

the  rabte^aeDt  Court. 

tfvditor   in  W«        ,    -     --  i.      •  i  .  •..       «         . 

^6^  bihiff  I  ;flhall,  aooordiBgiy^  grant  Hue  motAQn  io  duaolvie  the  .10- 
tff  1^  dibt.  janctiMi^  naJeas  the  fJaintiff aball»  in  twenty  days»  elect  I0 
I»y  lo  ihe  defeadanis  Ihe  debt  and  costs  clainaed  by  iImbs, 
and  sbosra  -by  diek  answer  to  he  dae,  and  the  oosts-iof  lUa 
aait ;  and  io  tbat^caeet  tbe,anionntis  tobe  aaeertained,  Mid 
tiie  coals  tased  by  a  roaster,  and  the  jodgnAonts  and  the 
bond  «nd  mortgage  to  be  aasigaed. 

Order  accordingly. 


1821. 
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Seavinq  «nd  Mead  agamtt  BRiffKEiiHorr  aod  others. 

The  *<  ftct  to  prevMt  ftbnses  in  the  praciice  of  the  lair,**  Ac.  passed 
AprU  2l8t,  1818,  (sen.  41.  ch.  2G9.  aeo.  8.)  it  not  to  be  extended 
by  construotiofi* 

A  jud|^ent  entered  up  bj  confession  on  a  warrant  of  attorney,  with- 
ont  any  spedficaSion  of  the  particulars  of  the  debt  being  filed,  is 
good  as  against  the  debtor  himself;  and  is  to  be  deemed  fraudulent, 
only  as  respects  other  bona  fide  judgment  creditors,  and  bona  fide 
pwrcheumra  for  a  raluable  c<MiBideration,  that  is,  pwrchaMtT%^  in  th« 
vsual  and  popular  sense  of  the  term,  as  distinguished  fiom  creditors. 

A^voluntaiy  conveyance,  therefore,  made  by  a  debtor,  of  his  real  estate, 
on  a  nominal  consideration,  in  iruA^  to  sell  the  same,  and  out  of  the 
proceeds  to  pay  all  his  creditors  who  should  come  in  and  prove  their 
debts  and  execute  releases  of  their  demands,  is  not  entitled  to  a 
preference  otrer  a  previous  judgement  entered  up  by  confessiofiy 
but  without  the  ipedfication  required  by  the  statute. 

THE  billt  filed  May  2-2,  1821,  stated,  that  on  the  33d  juhf  \m. 
day  or  September^  1820,  J.  and  Z.  Taj/lor  executed  and 
delivered  to  the  piaintiflj,  a  deed  which  recited  that  they 
were  indebted  to  several-persons  in  a  large  satn  of  money, 
which  they  were  unable  to  pay,  ^'  by  reason  of  the  imsale- 
ableness  of  their  real  estate,  at  present,  without  a  very  great 
sacrifice,"  and  thai  they  were  willing  to  do  equal  justice  t6 
all  their  creditors,  as  for  as  might  be  in  their  power ;  they, 
therefore,  in  consideration  of  one  dollar,  granted  to  the 
plaintifis,  their  real  estate  therein  described,  in  fee,  in  truet, 
to  sell  the  same  at  public  or  private  sale,  and  in  such  par-: 
eels,  and  at  such  prices,  and  upon  *^sttch  (ernis  of  payment, 
and  to  take  such  security,  as  they  should  deem  vMni  b^ne-( 
ficial  for  the  interest  of  tl)e  ci^ditors  ;  and  that  they  should 
apply  the  proceeds  towards  payment  of  all  their  debtt, 
**  which  should  be  proved,  to  the  satirfactio*«  of  the  plaintifis^ 
to  be  justly  due  aod  owing,  in  proporiiod  0»  the  amount  of 
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1 821  k .      ench  debts :''  But  opoD  the  conditioDi  that  each  ci«ditor  Ui 
whom  such  payoieDts  shoold  be  tnadey  ^  Bhoold  seal  and 
deliver  a  fall  and  complete  discharge  of  this  demand*"  The 
plaintiflb  then  covenanted  *^to  account  for  the  overplus 
moneys  to  the  gi^nters.'*    That  at  the  time  of  the  execo* 
tion  of  the  deed,  the  plaintiff  S.  was  holdeo  as  endor«sr  of 
a  promissory  note,  dated  16th  Dtctmher^  1819|  for6,CN)0 
dollars,  payable  in  six  months,  and  which  note  was  made 
for  the  sole  accommodation  of  J.  and  Z.  7«  and  was  by 
them  negotiated.    That  the  note  was  due  and   unpaid, 
and  the  plaintiff  S.  duly  fixed  as  endorser,  arid  had  been 
Mied.    That  J.  and  Z.  71,  previous  to  the  28th  of  Novem- 
ber,   1819,  executed  to  the  defendants  a  bond  for  43,954 
dollars,  and  a  warrant  of  attorney  to  confess  judgment ; 
and  on  that  day   a  judgment  was  entered  cm  the  bond, 
prhat  the  defendants  did  not  file  a  specification  of  the  nature 
and  consideration  of  the  debt,  within  the  meaning  of  the 
act,  entitled  an  act  to  **  prevent  abuses  in  the  practice  of  the 
law,  and  to  regulate  costs  in  certain  cases,''  passed  April 
21 9  I81S  ;  and  no  such  particular  statement  and  spedfita- 
lion  was  filed  until  after  the  execution  and  delivery  of  the 
said  deed.     That  the  defendants,  on  the  18th  o(  Jlugvist^ 
1820,  .issued  an  execution  on  this  judgment,  and  the  sheriff' 
bad  levied  upon  the  land  so  conveyed  to  the  plaintiffs. 
That  the  defendants  stipulated  witli  /.and  Z.  71,  that  they 
could  not  issue  execution  for  seven  years,  if  J.  and  Z.*7l 
requested  that  length  of  time  to  enable  them  to  settle  with 
their  creditors.    That  such  request  has  been  made  and  dis- 
regarded.    Prayer  J  that  the  defendants  be  enjoined  from 
telling,  and  be  decrc^   to  rjelease   their  interest  to  the 
land  under  the  judgment,  &c. 

,The  answer  (filed  Jlfoy  2H  1831)  sUted  the  origin  and 
amount  of  the  debt  of  the  defendants,  against  /.  and  Z.  71 
the  judgment  bond,  and  the  Judgment  as  charged ;  and  the 
defendants  insi4(^,  that  Ibe  original  specification  was  legal 
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and  vaUd,  and  that  their  judgment  was  a  valid  IieD»  and  bad 
preference  to  the  deed  given  to  the  plaintiffs.  That  they 
knew  nothing  of  that  deed}  and  they  charged  J,  and  Z.  T* 
with  fraud,  and  denied  any  promise  to  delay  execation,  jbc. 

71  /.  Oaklejfj  for  the  defendantt,  now  moved  to  dissolve 
the  injunction,  and  insisted  that  the  deed  to  the  plaintifT  was 
not  a  bona  Jide  conveyance  within  the  statute.  He  cited 
14  Johni.  Rep.  458.     15  Johns.  Rep.  655, 

PamCf  contra.  He  cited  1  Bintutft  502.  Prec.  in  Ch.  31Q« 
2  JohnB.  Ch.  Rep.  182.  5  Term  Hep.  238.  \bJohn$.  Rep. 
571.    2  Binney^  174.    3  Esp.  K.  P.  Rep.  228. 

'  Thb  CHANCELLoa.  The  judgment  without  a  specifica-  ^^ 
tion  was  good,  as  against  the  debtor,  and  a  lien  upon  Ifis  Sro^*^Sj,^J 
lands.  When  the  statute  (21st  of  ^/iri/,  1818,  cA.  259.  iSS^^'^iJ 
^«c.8.)  says,  **  such  judgment  shall  be  deemed  fraudulent  ^Jlf^Ji^u'Jll 
as  respects  any  other  bona  Jide  judgment  creditors,  apd  ^'.^  ''^u'^! 
tvery  bona  Jide  purchaser  for  a  valuable  consideration,"  it  ™y*  cred^on, 
refers,  as  I  apprehend,  to  purchasers  taking  beneficialfy,  ^  V*\^^''^® 
and  for  a  valuable  consideration,  on  their  own  account.     It  ^  (*»  popular 

MOM    of  the 

did  not  mean  that  the  debtor  might  make,  in  despite  of  the  ^^b. 
judgment,  voluntary  assignments  for  his  own  benefit,  or  ,to 
prevent  his  property  from  being  sold  on  execution,  or  to 
pay  particular  or  favourite  creditors.  The  only  creditors 
mentioned  in  the  act  are  judgment  creditors.  Purchasirs 
are  there  mentioned,  in  contradistinction  to  creditors,  and 
the  word  is  used  in  the  common  and  popular  sense. 
The  plaintiffs  in  (his  case  were  not  purchasers,  in  the 
sense  of  that  act,  fdr  a  valuable  consideration.  They 
paid  no  valuable  consideration.  It  was  a  voluntary  con- 
veyance in  trust  for  creditors,  generally  $  and  the  statute  de- 
fines the  particular  class  of  creditors  who  were  to  have  pre- 
ference over  such  a  defective  judgment ;  iind  those  for 
whole  benefit  the  conveyance  w$m  made  sdad  intended  in 
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1921«  this  C9m,  were  eoi  or  Ihat  descripdoQ,  Tboqgb  jodgoif  oi 
crediion  might  be  iocluded  in  the  general  d^scriptioa  of 
creditors ;  yei  ibat  <lMft  was  not  ibe  pariicolar  object  of  the 
deed|  nor  did  tbey  stand  in  need  pf  such  a  provision,  for 
■I"  ■'■  'J  -y,  their  rights  rested  upon  a  better  basis*  The  act  ought  not 
to  be  extended  by  oonstrnctioo ;  and  the  ordinary  lien  of  the 
Judgment  creditor,  who  might  happeoi  through  inadvertence^ 
or  through  the  error  of  counsel^  to  omit  as  particular  a  spe- 
cification as  the  act  required,  ought  not  to  be  impaired,  ex- 
cept in  favour  of  those  particular  persons  who  can  bring 
themselves,  clearly  and  strictly,  within  the  letter,  and  with* 
in  the  meaniog  and  policy  of  the  exception. 

The  particular  provision  in  the  deed,  that  the  creditors 

were  not  to  be  paid  in  proportion,  he.,  unless  they  should 

execute  and  deliver  a  complete  discharge  of  their  demands, 

was  in  this  cas^  rigorous,  coercive,  and  uiyust,  for  the  deed 

only  assigned  the  real  property  therein  specified.    It  did 

not  extend  to  all  the  property,  real  and  personal,  of  tha 

Icwiveyftnce  graotors,  and  not!  constat,  they  bad  no  other  property. 

cerTain''  im^  They  might  havo  bad  otlier  and  sufficient  property,  both 

hit'^r^itort  real  and  personal  The  land  in  question  might  not  pay  ona 

^l«Miin«nar«:  lourth  of  the  respective  debts,  and  yet  the  creditors  wer^ 

Mvuh, h'inn-  uot  eatitled  to  receive  a  cent,  unless  they  relinquished  the 

^*™^  residue  of  their  debts.     The  condition  was  oppressive,  and 

without  any  colour  of  justic.e  in  this  case,  inasmuch  as  the 

assignment  was  iM>t  general  of  all  the  property,  but  only 

of  a  specified  part.    A  partial  assignmest  upon  such  m 

condition  is  pernicious  in  its  tendency,  if  it  be  not  (as  I 

rather  apprehend  it  to  be)  fraudulent  in  its  design. 

The  deed  likewise  autiiorited  the  trustees  to  sell  the  pro- 
perty forthwith,  in  their  discretion,  and  turn  the  land  into 
money ;  and  if  tlie  creditors  would  not  accept  of  their  rate- 
able paymeuis  vq>oo  the  condiiioo  imposed,  the  moneys 
weve  to  be  held  in  trust  for  tfae  grantors.  By  this  meant 
the  defeadauts  mrgbt  lose  their  lien  upon  tfae  land,  as  againtt 
Che  debtor,  and  k  might  become  coaverted  into  money,  to 
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be  pittoed  at  his  disposal.    Socli  a  consequence  could  not  1821* 

be  eodttredi  and  yet  it  flows  natarally  from  the  proTision  in  ^^^^^^^^ 

the  deed.    A  power  of  coercion  over  the  creditoft  with  the  ▼. 

reservation  of  socb  a  resulting  trust  to  the  grantor  in  case  boffT" 


the  coercion  should  not  be  successful,  was  deemed  by  the 
Supreme  Court,  in  Hystep  v.  Clarke  (14  JoJbu.  Rq^.  458.)  to 
be  a  badge  of  fraud,  and  not  a  fiur  and  lawful  asngnment* 
I  am,  accordingly,  of  opinion,  that  the  deed  in  question 
is  not  entitled  to  be  preferred  to  the  judgment  lien  of  the 
defendants,  and  that  the  motion  to  dissolve  the  injunction 
ought  to  be  granted. 

Injunction  dissolved. 


K" 
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WsstooTT  and  others  mgwat  Cidt  and  othen. 

A  biU  of  TeTiTor  and  aiqipleoieDt,  is  a  oompooBd  of  a  Aupptementai 

.  bill  and  bill  of  reviTor,  and  not  only  oontinnet  the  tiutifbich  has 
abated  by  the  death  of  a  plaintifi^  &&,  but  supplies  any  defects  in 
the  original  bill  arising  from  subsequent  events^  so  as  to  entitle  the 
plaintiff  to  relief  on  the, whole  merits  of  his  case. 

Where  letters  of  administration,  under  the  sea/ of  the  Court  of  Probates, 
in  due  fonn  of  law,  are  produced,  this  Conrt  will  deem  them  to  be 
regular  and  Talid,  without  looking  beyond  them. 

A  will  and  codicil  are  to  be  taken  and  construed  tpgether,  as  parts  of 
one  and  the  same  instrument. 

A  limitation  orer  of  personal  goods  and  chattek,  or  money » in  remain- 
der, after  a  bequest  for  life,  is  good. 

Where  a  testator  devised  all  the  rest  and  residue  of  his  estate  to  his 
brother  and  sister,  *<  to  them  and  their  heirs  Ibrevw;  all  the  children 

,  of  his  said  brother  and  sister,  to  haTe  an  equal  share  in  OTery  thing  he 
left ;  and  if  his  brother  died  without  children*  the  children  of  his  sis- 
tershould  enjoy  the  whole  equally :"  HtUL^  that  the  brother  andsister 
took  as  tenants  in  common,  not  as  joint  tenants. 

A  legatee  in  remainder,  after  an  estate  for  life,  may  call  on  the  legatee 
ibr  life  ibr  an  inventory  of  the  property  devised,  to  be  filed. 


jWoy  4<A  oful  THE  bill  of  revtDor  and  zupfltmmX  in  this  cause,  was 
filed  by  Jo}m  Wettcott  and  Susannah  his  wife,  (late  S.  Wood^) 
and  James  fVatcoU  and  Mary  his  wife,  (late  M.  Wood,) 
administrators  of  CharUs  Chmn^  deceased,  (the  said  Su- 
sannah and  Maty  being  next  of  kin  to  C.  C,  the  intestate, 
and,  as  children  of  Sarah  Wood,  deceased,  devisees  under 
the  will  of  Edward  CAuin,  deceased,)  against  Daniel  CaA/ 
^nd  John  Willardj  as  executors  of  the  last  will  and  testa- 
ment  of  Margaret  CAmti,  deceased*  It  stated  that  the 
plaintiffs  filed  their  original  bill  against  Margaret  C*,  widow 
and  ezecotor  of  Edtoard  C,  deceased,  for  a  discovery  and 
account  of  the  real  and  personal  estate  of  Edward  Chinn^ 
and  that  she  might  come  to  a  just  account  as  to  the  pei^ 
sonal  estate;  and  that  the  same  might  be  applied,  Eflrlbe 
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coane  of  admiDistratioD,   and  the  plaintiffs  be  paid  the        18S1. 
ibare  to  which  they  were  entitled,  in  right  of  Susannah 
and  Mary  Wood^  by  nrtoe  of  the  will  of  Edward  CUnOt 
deceased,  &c.    That  Margaret  Chinn  api)eared  to  the 
original  billy    and  answered;  and  that  she,  afterwards, 
on  the  I5th  of  Govern &er,  1830,  died;  and  by  her  will, 
dated  the  8th  of  June^   1819,  made  the  defendants  execu- 
tors, and  directed  that  such  sums  as  were  requisite  to  pay  or 
extinguish  the  claims  of  the  plaintiffs,  should  be  paid  out 
oftbe  residue  of  the  estate.  That  the  plaintiffs  are  entitled, 
in  Tirtue  of  the  devise  ovev  in  the  will  of  Edward  C,  de- 
ceased, and  the  codicil  thereto,  or  in  rfght  of  S.  and  JIf., 
or  as  administrators  of  C.  C,  deceased,  or  in  right  of  5. 
and  itf.,  as  his  next  of  kin,  to  the.  possiession  of  all  the 
personal  jestate.  of  E.  C^  deceased,  except  the  specific 
portions  of  the  real  and  personal  estate  devised  and  be- 
queathed by  him.     The  plaintiffs  prayed^   that  the  de- 
fendants might^either  admit  assets  otMargareid^  deceased, 
sufficient  to  satisfy  the  demands  of  the  plaintiffs,  or  that 
they  set  forth  a  true  account  of  the  personal  estate  of 
JIf.  C,  and  its  value .;  and  that  they  be  decreed  to  ^pply 
sufficient  of  the  proceeds  thereof,  to .  satisfy  the  demands 
of  the  plaintiffs ;  and  for  general  relief.    ■ 

The  answer  o£  the  defendants,  filed  JIfarcA  10th,  1821, 
admitted  the  original  bill,  filed  December  15ifa^  1817,  as 
.  stated,  ami  that  JWsrgaref  C.  put  in  an  answer  thereto,  on  the 
17thof  J/inZ,  1818;  that  she  died  JV^^vm&er  l£th,  1820, 
having  made  her  will,  by  which  the  defendants  were  ap- 
pointed her  executors ;  that  M.  C  devised  the  residue,  of 
-  her  estate,  as  stated  in  the  bill  of  the  plaintifis,  suligeGt  to 
.  debts,  expenses,  &c*,  and  subject  to  the  power  given  to 
the  defendants,  as  her  executors,  &c.,  to  settle  with  the 
pilaintiffi,  on  just  terms ;  and  that  she  directed  that  all  such 
sums  as  the  defendants  should  pay,  to  settle  or  extinguish 
the  claims  of  the  plaintiffs,  should  be  paid  out  of  the  resi- 
due of  her  estate.  The  defendants  insisted,  th^t  the  plain- 
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1821.       tift  are  nor  enlft/eil  ta  any  share  tf  ike  penond  estate  of 
^'^^^^     which  Eimard  C.  died  possessed  or  entitUdf  bat  that  the 
_  T.  whole  belooged  to  Margaret  C,  as  devisee,  legatee,  widow, 

executrix,  and  creditor  of  Eimard  C,  deceased.  They 
denied  that  thej  have  had,  or  have  possession  of  anj  part 
of  the  real  estate  of  Edward  C,  and  they  disclaimed  all 
interest  in,  or  claim  thereto,  bat  they  did  not  admit  that 
the  plaintiffs  were  entitled  to  it.  They  admitted,  that  they 
had  qaalified  as  executors,  and  possessed  themselves  of 
the  personal  estate,  which  they  believed  sufficient  'to  sa- 
tisfy any  just  and  valid  demand  of  the  plaintiffs ;  but  they 
did  not  admit  sufficient  assets,  because  they  did  not  know, 
with  certainty,  the  amount :  That  they  were  ready  to  ac- 
count as  executors,  &c.,  as  the  Court  should  direct,  and 
they  submitted  that  the  suit  abated  by  the  death  of  Mar^ 
garei  C,  might  stand  revived  against  them  as  executors. 

Margaret  Chvnn^  in  her  answer  to  the  original  bill,  ad- 
mitted that  Edward  C.  made  his  will,  on  the  13(h  of  May ^ 
1800,  and  gave  *<  to  his  wife,  Margaret  C,  500  dollars,  to 
be  paid  to  her,  yearly,  during  her  life,  from  the  interest  of 
his  loan  office  certificates;  that  he  gave  to  her  all  the  stock 
and  farming  utensils,  on  his  farm,  and  all  his  household 
furniture  and  servants ;  and  devised  to  her  his  farm  at 
ClavemcAr,  during  her  natural  life ;  and  all  the  rest  and 
residue  of  his  estate,  not  otherwise  devised  in  the  will, 
in  what  place  or  of  what  kind  soever  it  might  be,  he  gave 
to  his  brother,  Charles  C,  and  his  sister,  Sarah  Woody  to 
them,  and  to  their  heirs  forever.  The  reversion  of  the 
annuity  of  500  dollars,  to  be  paid  to  his  wife,  Margaret  C.^ 
during  her  life,  and  the  reversion  of  the  Claverack  farm, 
devised  to  her  for  life,  at  her  death,  he  gave  to  his  said 
brother  and  sister  in  fee  :  all  the  children  of  his  satd  bro- 
ther and  sister  to  have  an  equal  share  of  every  thing  he 
left;  and  if  his  brother  died  without  children,  the  children 
of  his  sister  should  enjoy  the  whole  between  them  equally. 
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tU  tppoiBted  hk  brother CAaWef  mi  hit  sister  Sarah  Wood^       132I« ' 
Jatfh  VanJkfkeydm^  and  his  wife's  brother,  Jame$  JAving-    ^jf"^!^^^ 
slc^MdJi»tq»AB{iiiIeil,  his  executors.  He  directed  that  aa         ▼ 
aeciHiBt  of  bisestatis  io  Amtrka  be  seot,  as  sooo  as  possible,  '  j^, 

to  his  said  brother  and  sister  id  England^  aad  that  bis  exe« 
eators  send  theaarplos  revenue  ofhis  estate,  after  paying  his 
Yife  the  said  annuity  of  500  dollars,  and  other  necessary  ex* 
penses,  toUs  said  brother  and  sister,  or  to  their  children,  an* 
niMilfy.''  The  answer  of  Jtf.O.  further  admitted,  that£<?i*ar<{ 
G»  on  die  4th  of  Avgutij  1802,  made  a  codkU  to  his  will,  in 
which  he  staled,  *^  that  he  had,  since  making  his  will,  sold 
hii  Clinerack  farm,  which  he  had  left  to  his  wife  Margaret^ 
as  therein  stated,  and  that  the  estate,  by  the  sale,  had  be* 
come  ftrwAsi  property ;  and  it  being  his  desire  that  bis 
wife  shoofal  have  the  tncotne,  frofitj  twe,  and  enjoymtut  of 
that  estate,  during  ber  life,  he  bequeathed  to  her,  during" 
her  nataral  life,  to  take  and  enjoy  tlie  principal  and  into* 
rest  doe  to  htm  on  the  sale  of  that  estate ;  and  be,  also» 
gave  her,  during  her  natural  life,  the  use,  interest,  and  en- 
joyesettt  of  all  the  moneys  he  had  in  possession,  and  all  the 
interest  he  has  in  tbe  funds  or  stocks,  of  the  United  States, 
kt.  That  bis  executors  should  draw  for  these  moneys  for 
the  use  of  his  wife,  and  invest  herwith  full  power  to  re- 
cmve  and  manage  the  same,  during  her  natural  life,  and 
to  discbarge  his  fooeral  ezpeoses  out  thereof,  and  to  have, 
enjoy  end  manage,  to  her  own  best  advantage,  for  and 
during  her  natural  life,  all  his  estate,  moneys,  and  personal 
{Property  aforesaid  \  and  he  appointed  her  executrix.'*  The 
aaswdr  further  admitted,  that  tbe  testator  died  Augutt 
tTth,  1802,  and  that  she  (Jlf.C)  administered  and  possessed 
herself  of  the  personal  estate,  and  the  securities  and  deeds 
relative  to  the  real  estate*  She  admitted  the  death  of 
Sarah  Waodf  io  the  lifetime  of  the  testator,  leaving  (he 
plaintiUs  Stuannah  and  Mary,  her  next  of  kin,  and  heira 
at  law.  That  Charles  C.  died  on  the  10th  of  December^ 
Vol.  V.  43 
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1821.  18Q2,  leaving  the  plaintifTs,  S.  and  Jlf.,  his  next  of  kin  and 
heirs  at  law.  She  denied  that  tbe  pl^intifls  had  adminis- 
tered on  tbe  estate  of  Charles  C,  by  letteia  of  adminiif* 
.  (ration  taken  out  in  this  state ;  thoagh  such  letters  may 
'  ha?e  been  made,  yet  the  plaintiffs  had  not  appeared  and 
qualified ;  and,  therefore,  faaire  no  authority  to  sue  as  ad« 
ministrators.  That  the  plaintiffi  are  aliens^  and  resicfentt 
in  England^  and  have  never  been  in  this  state,  and  cannot 
administer  on  the  personal  estate  of  Ckarhs  C,  deceased. 
She  admitted  the  letter  written  by  her,  as  stated  in  the 
bill,  addressed  to  Charles  Chinn^  and  to  John  and  Jamei 
IV,,  plaintiffd,  and  that  the  letter  inclosed  such  account,  as 
charged  in  the  bill,  and  which  account  was  made  by  the 
executor  •/•  Fanderheyden^  without  her  directions*  She 
admitted  the  marriage  contract  referred  to  in  the  said  let* 
ter  and  account,  and  that  it  was  the  only  marriage  contract 
ever  made  between  her  and  the  testator.  That  the  3,000 
pounds  mentioned  in  that  contract,  consisted  in  the  loan 
office  certificates,  which  she  believed  were  less  Taloable 
than  specie.  That  she  married  the  testator  on  the  lOlh 
of  Jti/y,  1779,  and  the  testator  took  possession  of  the  3,000 
pounds  mentioned  ia  the  marriage  contract,  and  managed 
it  as  he  thought  proper.  That  on  the  6th  of  Jomiary, 
1791,  the  testator  procured  a  certificate  to  be  issued  in  the 
name  of  his  wifr,  the  defendant,  of  three  per  cent.  8UK:k| 
for  382  dollars  and  87  cents ;  another  certificate,  on  the 
15ih  of  JIlay,  1797,  for  600  dollars ;  and  one  other  cer^ 
tificate,  on  tbe  22d  of  Jlfoy,  1798,  for  800  dollars ;  and  the 
defendant  had  received  the  interest  on  those  securities, 
amounting  to  1,683  dollars  and  87  cents,  to  her  own  use. 
That  she  did  not  recollect  batthat  tbe  testator  may  have  been 
consulted  about  the  management  of  the  3,000  pounds.  She 
adnoitted,  that  the  196  pounds,  credited  in  the  said  account, 
on  the  marriage  contract,  was  intended  as  the  value  of  the 
slock,  the  certificates  of  vrbich  were  so  issued  in  her  name. 


.  CaJ>7. 
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8l)e  denied  (bat  sbe  ever  received  anj  oUier  pajment  on     J831. 
the  merriage  contract  than  the  said  stock.   She  stated,  that     ^^^>r^ 
soon  after  the  testator's  4ieatb,  she  caused  an  inventory  to    '   ^%. 
be  madef  in  order  to  be  filed,  but  that  she  destroyed  it       ^*" 
without  filing  it,  as  she  was  advised  that  the  whole  per-  " 
sooal  estate  belonged  to  her.  She  set  forth  the  real  estate 
of  which  the  testator  died  seized;  and  alleged  that- the 
.  plaintiffs  are  all  aliens,  and  not  entitled  to  any  part  of  the 
real  estate,  as  heirs  of  Charles  C,  or  of  Sarah  Wood. 
.That  besides  furniturei  the  testator  owned,  at  the.  time  of 
hiJi  death,  26,181  dollars  and  76  cents  in  three  per  cent, 
stock,  &c«  (setting  forth  .specificaUy  the  assets.)    That 
after  paying  funeral  expenses  and  rent,  she  had  used  and 
managed  the  residue  of  the  personal  estate  to  her  own  best 
advantage ;  and  she  denied  any  right  of  the  plaintiff  to 
those  moneys :  she  insisted  that  if  the  testator  did  devise 
any  reversionanf  interest  therein  after  bis  death,   which 
she  denied,    it  was  to  Charles  C.  and  Sarah  W»j   and 
that  as  Sarah  W.  died  before  the  testator,  Charles  C.  topk 
the  whole  as  survivor,  and  that  the  devjse  over  to  the 
children  of  Sarah  IV.,  in  case  Charles  C.  should  die  with- 
out children,  was  void  ;  and  the  plaintifis  had  no  interest 
therein,  as  next  of  kin  to  Sarah  W.  or  to  Charles  C.  That 
no  person  can  make  title  but  as  executor  or  administrator 
of  Charles  C.   'That  the  plaintifls  never  applied  to  her, 
before  filing  their  bill.    That  the  bill  did  not  pretend  that 
'  Charles  C.  died  intestate,  and  that,  therefore,  she  could 
not  pay  over  to  the  plaintiffs,  without  indemnity  :  ^ut  she 
insisted  that  by  the  will  and  codicil,  she  was  entitled  to  the 
whole  of  the  personal  estate  of  the  testator. 

The  letter  referred  to  in  the  original  bill,  and  admitted 
in  the  answer  of  Margaret  t.,  which  was  exhibited,  was 
dated  October  16th,  1802,  and  directed  to  Charles  C.  and 
John  and  James  WestcotU  In  that  letter,  she  mentioned 
'  that  she  had  sent  a  copy  of  the  will  and  aii  account  current ; 
and  she  stated  a  marriage  contract,  wherein  her  husband 
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trust!  for  ber  itiCt  ivith  iatereit  thMeoa  $  that  the  Ml  r^ 


WMTeovT    ^^^^  ^j^  ^^^  poands  Ihereoi;  t&d-ofimd  to  reltiiqvMh 
Cad¥.       to:ibtiit tke  lands  and  the  stckck  in^th«  fiittdt,''<Mi  bting  paid 
"  the  above  auin  specified  ia  the  marriage  Qaotracti « 

The  a€c<ntnttcurr$ni9  nlm  exhibited,  oentaiiied  th^#aaa 
adonitflioas  ofasteta  as  were  made  in  the  amwen  The  pbia-. 
tiffs,  also,  eabifaited  Utten  of  adrnmUiraiimy  gra]|ted^tham» 
by  the  Jodge  of  Probaies  of  Jfew^Yark,  od  the  17th  of  De- 
eemAm-f  1817,  w  the  good«|Ckatfels,  creditSi  iic  of  CImrki 
Gf  dacc^sed* 

May  4th|  1831.  The  eaoie  was  ttua  day  bioaghl  to  a 
bearing)  on  the  bill  and  amweri,  and  exhibits  referred  to  in 
the  pleadingp :  and  wae  argaed  by  M.  Fan  But$n  and  W^A. 
Duer^  for  the  piaiotilEi^  and  by  Acniy  and  D^  CaJ^^  for 
the  defcndanto. 

The  pMntiffi^  eoniisel  waived  all  daim  to  the  lands  or 
real  estate  of  the  tesutor,  and  eontendedi  K  That  fay  the 
will  and  codicil  of  JBcfooni  C^his  wife,  Margmnt  C.  be^ 
came  entitled  lo  tholncoaieef  hfsestnietdiMni^ik<f /l^eni^i 
sulyect  toacaaanttQiheseentitledtosberevendon.  (I  Fe- 
i^ey,  187.  1  Vtsty.juh.  407.  1  P.  Wim.  426.  S  Tet^ 
638.  AnAL  2^  1  C^  157.  174.  lXgge$U  Cm,  % 
Co,  33.  ^Btq.C  C  «43.  5  Fej«y,  %4».  PomeU  on  jDe* 
i>tW,34&263.   3L€O.U.  lSali42iO.    l^Vuej/^SlO.) 

-2.  .Thiuk  the  residoh  and^reversioii.  were  Revised  over  to 
CharUi  C«  and  Sturah  W^^  the  brother  aiyd  sister  of  the  tes- 
taler*  a9d  that  ^his  dispq^utipn  was  ifOfd.  by  way  of  execu- 
tory devise.  {Ttamt  wi  £x.  Dee.  4  e  J.  6y  Pimdl,  26.  3 
Bra,  CA.  .Glt«  ^U.   6  htqe^  P.  C.  3M^} 

Si  That  CharUe  C  having  d^sd  without  issn^  and  in(es- 
talei  the  plaintifis,  being  |he  paly  cbildfep  of  fai|  tister  Sargk^ 
are  entitled  to  the  personal  estate,  Jim^  BBadtmnUtruiori  a( 
C^rhi  C,«oder  an  eppointaeiit  l)|^<€0||i|iel«nl  mboriy^> 
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•Btwwikdl  wd  tffgwracibl>i  ia  Ihti  wUaiefrf  mamierv  or  in 
lhis€oiift:  jvcMitfy««Mltrlii»  H«ltatioii.ov€rin'lhe  friU-^T 
Ednmrd  C. :  ihiritjfr  » the  wU  oTkiii  ^CkaHts  C.  {Cw. 
C$r.  8.  JhlUr^s  Lmw  o/*  £c*  80.  J'earM,  £«.  Ik9.4  erf. 
tl.  182.  set.  531.  10  Johks.  lUp.  16.  1  F.  Wms.  3M« 
S  P.  fFmt.  978.  P^lkxf.  Btp.  M.  2  #Fi(#.S9.  Peam^^B 
CaiUin.  Rem.  364.  ifiS.  6   nT.^    3  JaAiii..aB#.  109.     4 

•  j'or  ik$  difin^itmUj  It  irat  moImAiiI,  1.  TImt  ikt  ffMnh 
fUB^  OB  their  Wll  oT  rtvtvor,  irere  MtitM  u>  bo  ^Mier  Klief 
tbaii  what  they  were  entitled  to  mNtor  tlit  origimd Ml}  and 
that,  by  the  will  and  codicil,  all  the  i^ertdBal  property  was 
given  by  the  testator  to  his  wife.  {ThHer^s  £s.  66.  93. 950. 
1  Mad4oek'$  CK  \Bi.    S^iWne,  31^.) 

9L  The  plaindfs  are  not  entitled  to  a  decree  agsnnin  lL# 
testatrix  of  the  defendants,  but  only  to  a  Hicoverj/  of  the 
pefMMial  oitaie. 

8.  That  the  plainlifs  cannot  ckini  thi^  property  in  iKspme,  * 
as  «<mMrlrsforr  of  CUrWsr  CL,  deceased ;  nor  can  they  bo 
regatdedas  snobadariniiimofSy  becanse,  befaigaAiiNS,alwaya 
teridlngin  a/«r«^  oonatry^  -cbey  osiftr  omM  haivn  ^nn* 
liAsd  at  sncb. 

4.  AMioagb  the  personal  asial*  was  be^peatbed^o  tha 
defendants*  testatrii^  for  and  dnring  her  hatoral  lifr,  ytt  as 
it  waa  not  beqoeathed  over,  she  took  it  n£s<rfti/sly,  ar  legatee. 

6.  The  general  reslddary  daose  in  the  wiH,  eaano^ope-^ 
mte  as  a  bequest  over  of  the  property  beqneatbed  to  the  dn- ' 
fendants'  testatrix  for  Kfe,  which  is  *e  oMun  point  in  tha 
canse. 

6.  Where  the  personal  estate  1)eqoealhed  to  one  fer  lifc^ 
Is  df  that  Character,  thai  the  first  use  nnst  prodace  ita  destnsc* 
tiow,  or  compel  tha  legatee  (or  life  to  part  srith  it,  any  be- 
qtiest  over  must  be  void.  There  is  no  cnte  to  be  fiwnd,  of 
a  general  Ikniaition  over,  or.  where  the  genend  residaaiy 
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18S1.  clwwi  Wfti  «ppliecl.to  A  oiMCtd,  afiar  an  apfem  bequest  or 
U  for  lift.  {Shep.  TomktU  411.. note.  2  Vem.  59.  322. 
44&  1  P.  fFm.  M3.M6.  wd  note.  3  Fir«qr»  5.  3  JBro. 
Cai37.  4Feff<y,71&.  3^A.48&.386a  2  Fern*  208. 
3  ^0^  228.  1  jOk^  546.  2  f^qr,  658.  3  Vtiey,  112. 
2  Fern.  3».  59.  10  Fern/,  465.  1  P*  ^m«.  748.  3  f^ 
tfey,  311.     1  FM€;y,  9.     1  P.  IPmt.  651.) 

7.  If  the  words,  *^  for  and  daring  her  natural  life»^'  credue 
a  limitation  as  to  the  personal  estate  beqoeatbedi  so  that 
there  was  a  residueuadisposed  of,  the  eieeotor  and  executrix 
c(EJk$Mtd  C  woak)  take  that  residoe,  beoeficially ;  or  the 
defendants'  testatria  would  be  entitled  to  one  half  of  it,  un- 
der the  staiate  oCdis iribatioas, 

July  i4(/i.  THa€HANCBi.L0R.  The  cause  was  brought  to  a  heariog 

upon  the  bill  of  revivor  and  Mipplenieot»  and  the  .exbi-> 

•  bits  refecred  la  in  the  pleadings. 

A  btiiof  revi-  '    1.  The  first  question  is  as  to  the  extent  of  the  relief  to 

iMRf  is  A  com-  wbick  the  party  may  be  entitled,  nnder  these  pleadings. 

pOOnd  of  A  »up-  m,  ^  0  m  9 

piemeotai  biii  Th^dofegdoiits  cootond,  that  the  plainttffii  can  have  no 
vor,andno(on*  ethef  roHHi  tbaft  wb^t  tbov  nMva.  entitled  to  under  the 

Ijr  continuet  the 

irtait^wbichbMiiieorigfaiat  bill,,  and  that  undtrihatbtU,  they  weremli- 
dea^ofapiain.  fled  Only  to  the  exhibition  of  an  inventory  lt^>m  Mofgaftt 
g^  iiTtlL  fX  ^^^^''^  ^^  original  bill'weiit  further^  und  prayed  not  on- 
fpnai  bill,  aria-  ,|y  £ir  CHD  aocMttt  vi  the  GMit  of  Edmotd  C^Mi,  dec,  but 

iD|;  from  Mboe-     -^  *     i     . 

qtient events,  to  tbat  the  Same  miabtbe  applied  in  a  course  of  admmiftratimi, 

as  to  entitle  the  p  ri- 

piuntiff  to  re-,  godj  tbo  piaittliffs  paid  the  proportion  or  sbare  of  the  estate, 
whole  merits  oC  to  ^hich  thev  woTC  entitled  under  the  will  of  £.  C«    But 

the  case.  ^ 

tbeftvsM^biU  isoot  only  a  bill  of ^eviror,  esade  aetessa- 
ry  by  the  death  of  Jf«  C.  the  original  derendahtj'biit*  It  Js 
a  biH  of  revivor  und  supplements  and*  sets  forth  'the  tiew 
rights  accruing  to  the  plaioltfs  by  the  death  ef^/Mt  C.f  aed 
the  defeodtfflfts,  by  their  taswer  submit' tb  account,  aod  to 
the  revival  of  the  suit. 
A  bill  irf  revivor  and  supplement  not  only  coatinues  Abe 

\ 

\ 

\ 


Cadt. 
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suit,  upon  libatkiiitet;  btft  it  ivpifltei  ddectmriiing  from  ISSil. 
some  event  salHrequent  to  (he  institatioA  of  the  suiu  It  is  ^^f^"^"^^ 
a  coihpoaiid  of  a  suppleinenfal ' bill  and  bill'  of  revitor,  ^r^ 
and  in  that  cfaaracter>  it  states  the  origina)  t>iH,  ^nd  pro- 
ceedings thereon,  and  tfie  subse^^nent  event ;  and  it  states 
also  the  consequent  alteratioii  or  acquisition  of  interest, 
with  respect  to  the  parties.  {Red.  Tt.  33.  74.)  t  appre- 
hend, that  the  plainilffi  can  obtain,  under  the  present 
pleadings,  alt  the  relief,  which  the  facts  and  Ithe  merils  of 
the  case  will  abthoHze. 

2.    Another  dbjecUonj  of  a  technical  kind,  is,  that  the    WbeMietten 
plaintiffi  are  aliensl  and  residents  in' Ungtand,  and  that  they  tkm  onte  the 

5  ..A    /  *  %  ....  jMlofth«Cooit 

have  not  qualiaed  themselves,  according  to  law,    to  sue  of  Protmin,  in 
here  as  administrators.    The  answer  to  this  is,  that  letters  produced,  thii 

Couif-'"^ 


of  administration,  Under  the  seal  of  the  Court  of  Probates  tbem  to  bei 
of  this  State,  are  produced,  and  I  am  bound  to  presume  S?thout  looSng 
cmnia  rite  acta^  and  to  give  fullcredit'to  the  judicial  acts  ^ 
of  a  competent  jurisdiction.  I  am  hot  to  look  beyond  the 
letters  of  administration  niipeJeHjfi/lt.  Lord  Ta/ftol,  in 
Tourten  v.  JRoiwr,  (S  P.  WtM.  370.)  observed,  in  answer  to 
an  objection  to  the  vallftty  of  the  administration,  <*  here 
being  an  aditiinfotralioii  taken  out  of  the  Archbishop's 
Conn,  I  wiH  look  upon  the  same  to  be  good.'' 

3.  Having  disposed  of  these  preliminary  objections,  we 
«om6  to  the  «onaideratioa  of  the  real  merits  of  the  claim 
of  tfaepbintiA. 

Their  righto  depend  upon  the  comtmction  to  be  given  ^AjJU^^'J^^ 
to  the  will  and4:odicil  of  Edwturi  Chimu    I  shall  take  it  t^ea'l^coa- 
for  granted,  a^  a  <leftr  and  settled  role,  (see,  for  this  par-  *'|*^/^'^ 
pose,  WiUeiY.  Sandford,  I  Vtsej/  186.)  that  a  will  and  co-  mstniment. 
docil  are  to  be  4akea  and  constrocd  togelher^  in  connec- 
tion witb  each  other,  as  parts  of  one  and  the  same  iostru* 
ment.    The  intent  of  the  testator  is  to  be  gatliered  from 
the  whole,  and  a  codicil  is  no  revocation  of  a  will,  further 
than  it  is  eipressed. 
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1891.  Tbe  wai  g»?eto  010  Ifwtatoi^t  wife,  M  €•$  M  MBuiiyp 

v^sTCOTv  f^^^^  1^^  1^^  ^^^  ceftilkaiiSt  and  it  give  to  bet  c«rteio 
^^^  speciic  chatlelit  m  hfmh$  utcntils,  booseboM  furnkiirey 
'~*'~"'*"  and  i€nr«Dtt,.ab8olutel7i  and;  it  jfiTe  td  ber,  far  life»  Ibe 
rents  and  profits  of  a  ftirpi;  at  CUi9^$idt.  All  tA«  resl  oatf 
reiidtu  ^hU  ttiate^  real  mdptncmal^  nol  othermke  devised 
in  the  wUl,  in  whatplaee  or  what  kind  foever  it  might  bt^ 
and  including  expressly  the  rev€firi0n  ^ijki  4fnnmlj/  ^500 
dollars  and  the  rtvtnion  of  the  Claoeraek  Ftmn^  be  gave 
to  bis  bfotbec  Charlti  ChimH  and  bis  sister  Sardk  Woad^ 
and  to  ihtm  and  their  heirs  forever.  He  Amber  declared 
that  all  the  children  of  bis  said  brolber  and  sister  iboold 
have  an  equal  share  of  erery  thing  be  sboald  leare^  and 
that  if  his  brother  died  without  chtldren,  the  ehUdreno/his 
sister  shoul4  enjoy  ike  whole  betmeen  them  egumlly. 

It  is  admitted,  (hat  the  sister,  Sarah  Wood,  died  before 

the  testator,  and  that  the  plaiotiis,  SusansMh  and  Jlfafy«  are 

her  next  of .  kin,  and  heirs  at  laW|  and  that  Charles  phim 

died  after  the  testator,  and  that  Ibe  plainti&i  &  and  M.  are 

%  also  his  next  kin,  and  heirs  at  hiw. 

Upon  the  will,  as  it  thus  originally  stood,  there  could 
not  have  been  a  doubt,  but  that  'C.  C.  and  &  W,  and  their 
representatives,  took  the  remainder  of  the  loan  office  cer* 
tificates,  after  her  death,  and  that  she  was  only  to  have  an 
annuity  of  500  dollars,  during  life,  out  of  the  interest  or 
dividends  of  that  stock*  The  testator  evidently  intended 
by  the  words,  loan  office  eertificatesy  his  three  per  cent  stock, 
of  the  Uftiled  States^  and  the  bequest  over,  after  that  annui- 
ty ceased,  was  clearly  good*  There  could  have  been  no 
ttiore  difficulty  upon  this  part  of  the  will,  as  to  the  stock, 
than  as  to  the  remainder  in  fee  of  the  Claverack  firnn,  af- 
ter the  life  estate  therein  had  ended.  The  more  colourable 
ground  of  resistance  to  the  claim  of  the  bill,  is  derived  froitt 
the  codicil.    In  that,  the  testator  states^that  since  the  date 
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,  of  his  wiU|  he  had  «old  the  Claverack  farm,  aad  turned  it       1821. 
into  periOQaL  property,  and  it  being  his  desire,  that  his 
wile  should  have  the  ^*  ioGoiiie,  profit,  use,  and  eojojineot 
of  that  estate  during  her  life,"  he  accordingly  bequeathed 
to  her,  ^'  during  her  natural  life,''    the  principal  and  ipte* 
rest  due  him  cmi  the  sale  of  that  estate.      The  codicil  not 
only,  so  far,  substituted  the  use  of  the  proceeds,  instead  of 
the  use  of  the  farm;    but    it   went  further,  and  gave 
to  her,  ^  during  her  nat^ral  liftyilu  use^  interest,  and  en- 
joyment of  ail  the  moneys  he  had  in  possession,  and  all  the 
interest  he  had  in  the  funds  or  stocjk  of  the  I7.  &  and 
public  securities ;"  andthe  executors  were  directed  to  draw 
for  those  moneys  *^  to  and  for  the  tue  of  his  wifey^  and  to  in- 
vest her  with  full  poorer  to  receive  and  manage  the  same, 
*'  for  and  during  her  natural  life ;''  and  out  of  these  moneys, 
to  discharge  his  funeral  eipenses,  and  that  after  those  ex- 
penses were  paid,  that  she  should  ''have,  enjoy,  use,  and 
manage,  to  her  own  best  advant£)ge,  for  end  during  her  natu- 
ral life,  all  and  singular  bis  estate,  moneys,  and  personal 
property  above  mentioned." 

The  gift,  by  the  codicil^  to  the  wife,  of  an  interest  for  life 
in  the  moneys  and  stock,  as  well  as  in  the  proceeds  of  the 
Claverack  farm,  does  not  affect  or  impair  the  devise  over 
in  and  by  the  will.  There  is  no  incompatibiliiy  between 
the  bequests  in  the  codicil  and  the  devise  over  in  the  will  \. 
but  the  codicil  pursues  the  intention  of  the  will  in  confi* 
ning  the  use  of  the  Claverack  estate  to  her  life ;  and  it  only 
enlarges  the  quantum  of  interest  which  she  was  to  enjoy 
for  life,  by  exchanging  the  annuity  of  500  dollars,  for  life, 
chargeable  upon  the  public  stock,  for  the  use  fi>r  life  of  all 
his  cash  in  hand,  and  of  all  his  government  stock.  It  is  stilj 
but  the  use /or  lifej  and  this  is  the  express  limitation,  repeat? 
hd  again  and  again,  in  the  codicil,  and  the  intention  is  too 
explicit  to  be  mistaken.  The  devise  over  by  the  will,  of 
the  remainder  of  the  testator's  interest  in  the  personal  estate. 
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after  the  tennimtion  of  the  lift  estate  or  interesM  thetda,  i# 

left  andistnrbed,  and  is  not  affected  by  aoj  of  the  pmvi- 

ftions  in  the  codicil,  and  cannot  be  deemed  to  be  revoked. 

The  codicil  is  a  revocation  of  the  will,  pro  lento  only,  and  as 

fiur  as  the  provisions  in  the  one  are  inconnslent  with  those 

in  the  other.     In  every  other  respect,  the  original  will  re- 

inains  in  full  force ;  and  if  the  rettiainder  over  to  the  brother 

and  sister  of  the  testator  was  valid,  in  the  irst  instance,  it 

Was  equally  so  after  tlie  publication  of  the  codicil* 

A  lintftetkn      The  Uw  is  too  wdl  settled  to  be  drawn  into  question  at 

!IIIii^^^  this  lata  day,  that  a  limitation  of  personal  goods  and  chat- 

mStly ''in  i^  ^^  ^^  money  in  remainder,  after  a  bequest  for  life,  is  good* 

^■'i;^,*^      In  Rmdall  v.  Russti,  (3  jlferiea/e,  190.)  The  testator 

U^»s«^      l^ve  his  fiurm,  and  stock,  and  crop  thereon,  to  his  wife 

tdoriog  her  natural  life,  if  she  should  continue  so  long  nil- 

inArriecl.    The  Master  of  the  Rolls  observed  upon  the  caee, 

Uiat  originally,  by  the  English  law,  there  could  be  no  limi* 

tation  even  of  a  chattel,  but  a  gift  for  life  carried  the  abso- 

bte  interest.    Then  a  distinction  was  taken  between  the 

use  and  the  property.    The  use  might  be  given  to  one  tat 

life,  and  the  property,  afterwards,  to  aiiother.    A  gift  for 

mfe  of  a  chattel  was  now  construed   to  be  a  gift  of  the 

/nsofeuct  only.  He  referred  to  what  Lord  Ahonley  had  sajdf 

in  PwrUr  v.  Tbwnsy,  (3  Fetey.SIl  )  that  there  had  been 

great  doubt  what  a  person  having  a  limited  use  of  articles, 

(as  com,  hay,  tic.  of  which  tlie  ase  consists  in  the  coo« 

sumption,)  must  do.    He  conceived  that  a  gift  for  life,  if 

specific,  of  things  qua  ipso  u$u  connawunturj  was  a  gift  of 

the  property,  and  that  there  could  not  be  a  limitation  over 

«e s       after  a  life  interest  in  such  articles.    When  the  use  and  the 

^866  tKUt  p. 

si^gitt^pti  ▼.  property  can  have  no  separate  existence,  the  old  rule  man 
prevail,  and  a  limitation  over  after  a  life  interest,  is  void** 

The  role  of  equity  and  the  exception  to  that  role  are 
both  clearly  stated  by  Sir  William  Groni,  in  thai  case,  as 
late  as  1817;  and  it  is  very  clear,  that  the  role  applies  to 
t^e  present  case,  and  that  the  present  case  does  not  fait 
within  the  exception. 
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Nor  it  this  a  iwry  modero  mle,  for  we  find  it  settled  op*       1821. 
wards  of  a  centory  ago. 

In  &mth  T.  Clever^  (2  Fern.  59.  3  Ch.  Rep.  187.  S.  C. 
noder  the  tide  of  Smith  w.  FwAer,)  it  was  held,  as  early  as 
4688,  that  moQey  might  be  limited  and  devised  over  by  wiU 
after  a  bequest  of  it  for  life;  and  the  same  point,  even  in  re* 
spect  to  money,  was  admitted,  in  Pleydell  v.  Pleydell^  (1  P. 
W.  748.)  In  %rfc  V.  Parrait,  (1  P.  W.  K-^2  Vem.  331.  «• 
C.)  in  i69<,  it  was  held  by  Lord  Ch.  Samere^  that  a  devise 
of  goods  to  the  wife  for  life,  and,  afterwards,  to  the  testator*^ 
son,  was  a  good  devisr  over,  and  as  valid  as  if  the  det isa 
tias  been  only  of  the  use  of  the  goods  to  the  wife  for  life. 
The  case  received  great  discossioni  and  the  Chancellor 
was  said  to  have  followed  some  recent  precedentt  which 
bad  adopted  the  civil. and  canon  law,  in  construing  the 
Qse  of  the  thing,  and  not  die  thing  itself,  to  pass  where 
the  first  devise  was  for  a  limited  time,  in  order  the  better 
fo  coaiply  with  the  intention  of  the  testator.  The  biN 
was  filed,  in  that  case,  by  the  person  in  remainder  against 
(he  wife  and  the  eiecutor,  for  an  inventory,  and  .that  the 
widow  should  give  security  to  have  the  goods  forth- 
coming  at  her  death.  Afterwards,  in  Tftten  y.  Tiseenf 
in  1718,  (1  P.  fV.  600.)  Lord  Parker  observed,  diat 
the  rule  then  was  established,  that  a  bequest  of  a  chattel 
interest  for  life,  passed  only  the  use  and  property,  and  not 
the  thing  itself.  So,  again,  in  Upwell  v.  Hahey^  (1  P.  fT 
651.)  there  was  a  devise  of  such  part  of  the  testator's  per^ 
^onal  estate  ae  his  wife  should  leave  of  her  subsistence^  to 
bis  son ;  and  the  devise  over  was  held  good.  The  Master 
of  the  Rolls  said,  it  was  established  that  sl  personal  thing  or 
fnonejf^  might  be  devised  to  one  for  life,  with  remainder 
over.  In  that  case,  the  second  husband  was  decreed  to  ac« 
count  for  what  had  come  to  his  hands,  after  allowing  what 
had  been  applied  to  his  wife's  subsistence. 

The  old  rule  itself  was  strongly  insisted  on  by  the  Attor- 
ney General,  in  Clarges  v.  Albemarle^  (2  Vem.  245.)  in 
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1821.       1691  ;  and  yet  in  that  case,  as  well  as  in  Hyde  v.  PdrrM^ 
the  distinction  between  a  devise  of  the  personal  chattel  it- 
self to  one  for  life,  remainder  to  another,  and  the  devise  of 
the  use  thereof  to  one  for  life,  with  remainder  over,  was 
'  exploded ;  and  it  was  held  that  it  amounted  to   the  same 

thing  whether  the  devise  was  the  one  way  or  the  other ; 
for  the  testator*!!  intention  appeared  to  be  the  same  in  1)oth 
cases,  and  ought  equally  in  both  cases  to  prevail. 

If  the  codicil  stood  alone,  unconnected  with  the  preceding 
will,  then,  indeed,  the  rule  insisted  on  by  the  counsel  for  the 
defendants,  that  a  devise  of  dividends  or  interest  or  pro* 
duce  of  stock,  Sec.,  without  limitation^  carried  the  principal 
or  whole  interest,  might  have  applied.  But  as  the  codicil 
and  will  are  to  be  taken  and  construed  together  as  one 
connected  will,  the  will  has  no  application. 

It  may  be  made  a  question,  whether  the  remainder  over 

tator^'d*v£d  ^o  the  brother  and  sister  of  the  testator,  was  to  them  in 

midae'^rlbit  joint-teuancy  or  in  common.     If  the  will  had  stopped  with 

his^forotiMVand  ^®   bequest  of  the  rest  and  residue  of  his  estate,  real  and 

thwn'anSfheir  pefsodal,  to  his  brother  and  sister,  "to  them  and  to  their 

All"  fhe  Vhii-  heirs  'oi'^ver,*'  it  would  have  been  a  joint- tenancy.  In  Camp'- 

bl^3i«**""nd  *«"  V-  Campbelly  (4  Brv.  15  )  the  Master  of  Rolls  accurate- 

•n^^qui?  sharo  'j  reviewed  the  cases,  and  arrived  at  the  conclusion,  that 

b«  ieft7«nd"&  where  a  legacy  was  given  to  two  or  more  persons,  without 

died    wli^^ut  ^^y  oilier  words  to  lay  hold  of  to  change  the  construction, 

cblidmaf  hit  ^b^y  ^^^  joint-teuants.     But  almost  any  expression,  or 

«iSSythcwhoi2  words  denoting  a  different  intention,  will  alter  the  construc- 

S?RUh«  bi^hei^  tion.  In  this  case,  the  testator  added,  that  all  the  children  of 

SS?  '"teiator  ^s  brother  and  sister  were  to  have  "  an  equal  share"  of 

iri'ommm?"^  «very  thing  he  left,  and  that  if  his  brother  died  without 

as^  joioticD-  ^-hiidrpn^  the  children  of  his  sister  "  should  enjoy  the  whole 

between  tbem,  equally.^'    Those  subsequent  words  explain 

the   testator^s  intention  to  be,  that  the  brother  and  sister 

should  take  equally,  as  tenants  in  common,  for  otherwise, 

their  children  could  not  have  *'  an  equal  share  ^"  and  when 

k  is  said,  that  if  bis  brother  died  without  children,  the  chil- 
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tlren  of  his  sister  should  enjoy  the  whole^  it  seems  to  have       18S1. 
allttded'  to  the  part  which  they  otherwise  would  not  have 
enjoyed,  and  to  be  founded  on  the  idea  of  a  severance  of 
interest  between  the  brother  and  sister,  in  the  first  instance.  

If  they  took  as  tenants  in  common,  then  the  plaintiffs,  S. 
and  <Af.  are  entitled  to  a  moiety  of  the  devise  over,  as  heirs 
to  their  mother,  Sarah  Wood^  deceased,  and  to  the  other 
moiety,  as  administrators  of  Charles  Chinn,  deceased,  or  as 
heirs  and  next  of  kin  to  him.  In  either  capacity,  they  are 
entitled  to  his  moiety  of  the  estate.  So,  if  the  devise  over 
to  the  brother  and  sister  was  a  joint  tenancy,  then  upon  the 
deaih  of  SaraA  Wood^  the  whole  interest  survived  to  Charles 
Chinn^  and  on  his  death,  descended  to  the  same  plaintiffs. 
Therefore,  quacunque  via  data^  the  right  of  the  plaintiffs  to 
soe  /or,  and  demand  the  whole  of  the  personal  estate  of  Ed' 
zoard  Chinn^  so  accruing  on  the  termination  of  bis  wife^s  life 
interest  therein,  is  clearly  established. 

The  original  bill  seems  to  have  been  well  founded*    The     ^  lefatee  in 
plaintiffs  were  entitled  to  call  for  the  exhibition  of  an  inven-  t^ao"^tefor 
tory.    Formerly  the  cestui  que  trusty  or  legatee  entitled  in  {JS'iSgJSfVOT 
remainder  aftei-  an  estate  for  life,  was  allowed  to  call  upon  yf^^J^  J?  ^ 
the  legatee  for  life,  not  only  for  an  inventory,  but  for  security  P^^!!^?^  ^^ 
that  the  goods  should  be  forthcoming  at  his  decease.    (Fa- 
ehel  v.  Vachelj  1  CA»  Cas*  129.  and  Hyde  v.  Parraitj  supra. 
Slanning  v«  S/yle,  3  P.  Wms*  334.)    But  the  rule  of  prac- 
tice has  since  been  altered,  on  that  point ;  and  in  Foley  \. 
Burnet^  (1  Bro.  379.)  Lord  Thurlow  observed,  that  the 
Courts  do  net  now  require  the  tenant  for  life  to  give  security, 
but  only  to  exhibit  an  inventory  to  be  filed. 

I  rather  incline  to  tliink,  that  the  plaintiffs  were  entitled  to 
call  upon  M.  C.^  the  executrix  o(  Edward  Ckinn^  deceased, 
for  something  more  than  the  inventory  ;  for  her  life  interest 
does  not  seem  to  have  extended  to  all  the  personal  estate. 
it  was  the  "  estate,  moneys,  and  personal  property  above 
mentioned ;''  and  no  part  of  the  personal  property  had  been 
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1821.  prtTioasIy  mentioned  in  tbe  codicil,  but  the  procoedf  of  Hm 
Clattrack  fium,  and  the  money  in  hand,  and  tbe  pnUic 
stocic  and  securities.  The  bank  and  turnpike  stock  owne4 
^  by  the  testator,  were  not  included  in  that  description ;  and 
the  better  opinion  is,  that  they  passed,  at  once,  upon  Us 
death,  by  the  reriduary  bequest. 

I  shall,  accordingly,  declare,  that  the  plaintifi  are  enti« 
tied  to  an  account  of  tbe  personal  estate  of  the  testator  £cf- 
toard  CAmn,  and  which  came  to  the  hands  and  possession  of 
bis  widow,  Margaret  Chinn,  and  from  her  has  come  to  the 
bands  and  possession  ot  the  defendants ;  and  that  they  are 
entitled,  out  of  the  assets  of  Af.  CI,  in  then*  hands,  to  payment 
of  the  capital  or  principal,  without  interest,  of  the  moneys 
and  stock  devised  by  E.  C.  to  the  said  JIf .  C,  bis  widow, 
for  her  life,  being  tbe  proceeds  of  the  sale  of  the  Claverack 
fiurm,  and  being  the  moneys  which  the  said  E.  C«  bad  in  pos- 
session at  his  death,  and  being  tbe  amount  of  the  funds,  or 
public  stock  owned  by  JE.  C  at  his  death,  or  if  the  stodt 
has  not  been  sold,  then  to  an  assignment  of  the  same ;  and 
that  they  likewise  account  and  pay  over  to  the  plaindfis  the 
value,  if  sold,  and  if  not,  to  assign  over  the  turnpike  and 
bank  stock,  admitted  by  tbe  said  Jtf.  C«  to  have  been  part 
of  the  assets  of  her  testator,  and  to  account  for  the  dividends 
and  capital  received,  with  interest,  &c.  And  I  shall  direct 
a  reference  to  a  master,  to  take  the  account  accordingly,  and 
to  make  all  just  allowances  to  tbe  defendants  or  executors  of 
Af.  C,  who  was  executrix  of  £.  C,  and  to  take  such  exami- 
nations and  proofs,  as  are  usual  in  such  cases,  and  to  re* 
port,  be.  and  the  question  of  costs,  and  all  further  questions 
are  reserved,  &c. 

Decree  accordingly* 
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SunraB 
Skinnxr  against  Day  ton  and  oQien.  0atm« 


llieplaiiitiflraiid  othenfonned  an  tiasociation  for  maniiiactimiq^,  be.  and 
executed  articles  of  agreement,  as  to  the  mode  of  managing  and  con* 
ducting  Uwir  ImsineM :  HM^  that  the  company  could  onfy  act  by  a 
letoltttionof  tbe  boaid  of  directort,  or  by  a  general  agent,  duly  ^^ 
pointed,  pnnuant  to  the  articles  of  their  association ;  and  that  the 
plsinti^  who  had  been  elected  president  and  was,  ex  offido^  a  director, 
haring  entered  into  a  contract,  under  his  hand  and  seal,  in  behalf 
of  the  company,  without  such  authority  ftrom  the  board  of  directokt, 
or  tiM  consent  of  the  nMmbers,  it  did  not  bind  his  asBooiatei,  btit,tlie 
pla^tiif  was  personally  and  indlridudly  liable. 

Where  the  plaintiff,  who  had  so  entered  into  a  contract  with  the  defend* 
ants  for  machinery  to  be  made  for  the  company,  afterwards,  gave 
notice  to  them,  that  the  company  would  not  proceed,  and  that  the 
contract  was  abandoned  on  dieir  part :  Hefti,  that  the  defandttM 
were  entitled  to  lecorer  damages  for  the  iroik  done,  and  materials 
tanished,  by  tiiem,  pursuant  to  the  contract,  and  ako  for  the  loss  and 
injttiy  actually  sustained  by  them,  in  consequence  of  the  aban-  / 
donmeut  of  the  c<Kitract  by  the  plaintiff ;  and  that  they  were  not  to 
be  delayed  in  their  right  to  have  the  damages  assessed  and  levied,  by 

'  judgment  and  execution,  until  the  question  of  conln&iflEiofi  between 
the  plaintiff  and  his  associates  wassettled. 

But,  it  seems,  tiial  the  piaintiil^  in  such  case,  liaTing  acted  without  aor    . 
thority  of  the  diiectors,  or  of  the  members  of  the  association,  is  not  en- 
titled to  call  on  the  company  or  any  of  his  associates  to  contribute  to 
the  damages. 

THEorigiQal  bOl,  filed  the  28th  o{  September,  1616,  Apriiwtb, 
by  tbeplaiiitiflf,  against  John  White,  Marvin  White,  Rudolph  j^  if^^^ 
Tatflor,  Abraham  DayUm,  Reuben  Wheeler,  William  Ray^ 
mond,  jun*y  Nathan  H.  Raymond,  Ahner  P.  Hitchcock,  and 
Jfathan  Doane,  stated  that  the  pidndff,  and  Dayton,  Whte* 
ler,  W.  Raymond,  jwi.  X.  H.  Raymond,  IRtchcock,  Doane, 
and  Ira  Hall,  oo  the  lOtb  o(  April,  1815,  by  articles  of 
agreement  subscribed  by  them,  called  the  constitution,  form- 
ed an  association  together,  for  manufactaring  cotton  yam  and 


S£2  OASES  IN  CHANCERS. 

1821.       cloth,  to  be  known  and  distinguishedly  the  name  of  ^*  The 
Granville  Cotton  Manufacturing  Company. ^^     An  election 
ibr  officers  was  to  he  held  on  the  first  Jlfottd^  of  May  ^  in  each 
year,  who  were  to  be  chosen  from  among  the  stockhol- 
ders, to  wit,  a  president,  who  should  be,  ex  officio,  one  of  the 
directors,  two,  and  not  more  than  four,  directors,  and  a  trea^ 
surer  :    It  was  made  the  duty  of  the/^ef  jJen^  and  directors 
to  appoint  a  general  agent,  whose  duty  it  should  be  to  pur* 
chase  stock,  and  vend   the  goods  of  the    company^  and 
under  the  particular  direction  of  the  president  and  directors^ 
to  transact  all  such  business,  as  they  should  deem  best  cal- 
calated  to  advance  the  interest  of  the  company ;  also  a  clerk^ 
whose  particular  duty  it  should  be  to  keep  an  account,  &c» 
The  duty  of  the  treasurer  was  to  keep  all  deeds,  records, 
vouchers,  papers  Sic.  receive  and  pay  all  moneys,  &c.  Each 
person,  at  the  time  of  subscribing,  was  to  pay  on  each  share 
ten  dollars,  and  from  time  to  time,  such  assessments,  as 
should  be  made  by  the  president  and  directors,  or  forfeit 
such  share   or  shares,  with  all  previous  payments  made 
thereon ;  each  stockholder  to  be  entitled  to  one  vote  for 
each  share :  and  the  stock  to  be  divided  into  twenty  shares. 
This  agreement  was  subscribed  by  the  parties  above  named, 
and  White,  Taylor  and  White  who  took  two  shares.      Un* 
der  this  agreement,  the  plaintiff  was  elected  president,  and 
William  Raymond,  jun.  and  AhnerP.  Hitchcock,  directors, 
and  K.  H.  Raymond,  treasurer. 

On  the  25th  of  Ap^i  1815,  an  agreement  was  enter- 
<pd  into  between  «  White,  Taylor  and  White,  of  Troy, 
and  R.  <Sfttnner,  W.  Raymond^  jun.,  A.  H.  Hitchcock^ 
as  directors  of  the  CrranviUe  Cotton  Manufacturing  Com- 
pany,^^  by  which  White,  Taylor  and  White,  promised  and 
engaged  to  make  and  deliver  at  the  factory,  to  be  erected 
in  Granville,  of  the  best  materials,  and  best  workmanship, 
twelve  throssel  frames,  &c.  (describing  the  machines,)  to  wit, 
six  frames,  in  the  month  of  October  following,  and  six  other 
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ffaneA  on  the  lit  of  Jlfaty,  L816  -,  and  the  plaintiA,  Raifmmd  1831 . 
and  Hitchcock^  io  behalf  of  tbecrnDpaoy)  engaged,  to  pay 
to  W.,  T.  and  fF.  15  dollars  for  each  spindle,  or  1^,120  dol- 
lars»  as  follows:  900  dollars  in  35  days,  and  509, dollars 
in  every  30  days  tbereafteri  until  td^inachi^^ry  was  in  full 
operation,  when  the  balance  was  Mifbe  paid.  This  agi(|)e- 
nient  was  signed  and  sealed  by  i^  T.  and  fV.  and  by  th<^ 
plaintiff,  "  for  the  directors." 

The  bill  stated,  that  the  eonstituliao  of  the  conpany  #as 
made  known  to  ff.,  T.  and  fT.,  before  the  exiecntion  of  this, 
agreement,  and  that  they  agreed  to  become  subscribers  for  two 
shares,  on  condition  of  being  canployed  by  the  company  ta 
make  the  machinery,  provided  that  they  should  beexempted 
from  any  asstssm^ni  made,  or.  to  be  made,  until  tlw  macfat* 
nery  was  completed,  and  the  factory  in  operation.  That 
the  president  and  directors  raised,  by  assessment,  aboot  1,100 
dollars  to  pay  for  land  purchased }  and  on  the  27th  of  Jipril^ 
1815,  they  laid  another  assessment  on  18  shares  of  the  stock, 
of  50  dollars  each;  that  /.  A.,  Jl.  D.,and  R.  W.  paid  their 
assessments,  amounting  to  350  dollars ;  bat  the  other  stock- 
holders refused  to  pay,  and  thereby  forfeited  their  shares, 
with  all  previous  payments  made  by  them.  That  the  presi- 
dent and  directors,  in  about  three  days  afterwards,  gave  writ- 
ten notice  to  FT.,  T.  and  W.  that  by  reason  of  these  forfei- 
tures, the  company  would  not  go  on  with  their  &ctory,  and 
that  the  contract  made  with  fT.,  T.  and  W.j  could  not  be 
performed ;  and  that  K,  H*  A.,  who  delivered  the  notice,  was 
toM  by  theuH  or  one  of  them,  that  they  had  made  no  contracts 
for  the  machinery,  but  had  done  something  towards  making 
the  frames*  (This,  however,  was  denied  in  the  answer.) 
The  bill  further  stated,  that  since  the  forfeiture  of  the  shares:, 
the  plaintiff  bad  paid,  out  of  his  own  funds,  217  dollars  and 
•4  cents,  which  had  not  been  reimbursed ;  that  the  company 
liad  become  insolvent ;  that  one  of  the  associates  bad  ab- 
sconded, and  another  was  in  prison  for  debt ;  and  that  the 
copartnership  was  dissolved,  and  its  debtd  were  to  be  paid 
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1  d2f .  by  JIf.  White.  That  in  August,  1 81 5,  IF.,  T.  and  W.  broogtit 
a  sqH  10  the  Sopreme  Court,  agamst  the  plaintilT,  for  a  breach 
of  the  covenants  cootaioed  in  the  above  mentioned  agree- 
ment, alleging^  for  breaciies,  the  ooo^pajment  of  the  900  dol- 
lars in  3b  days,  and  of  600  dollars  on  the  20tb  of  June^  and 
fiOOd  ollars  on  tlie  20th  oCJuly,  1815.  That  the  plainUff 
pleaded  the  general  issinSi-and  specially,  that  the  agreement 
was  executed  by  the  plaintiff  and  the  two  other  directors,  in 
their  capacity  of  directors,  and  not  otiierwise  ;  and  that  on 
a  demurrer  to  this  plea,  the  Supreme  Court  gave  Judgment' 

flfr^Rm  M7  "S^^"'^  ^^^  plaintiffs.*  That  the  appellant  gave  notice  to 
the  other  partners,  of  the  suit,  but  they  declined  doing  any 
thing.  That  Jra  Hall  died  the  18th  of  September,  1816, 
having,  as  he  had  heard,  made  a  will,  bot  that  no  letters  tes- 
tamentary  or  administration  had  been  granted.  The  bill 
prayed  for  a  discovery,  and  an  injunction  to  stay  all  further 
proceedings  at  law,  and  for  general  relief. 

On  the  26th  of  January,  1817,  Marvin  White  filed  his  se- 
parate answer,  stating  that  Randolph  Taylor,  John  While, 
and  himself,  were  partners  in  the  business  of  making  machi- 
nery for  cotton  manufactures.  He  admitted  that  he  signed, 
in  behalf  of  the  firm,  the  agreement  stated  in  the  bill ;  he 
denied  that  be  agreed  or  expected  to  look  to  the  members  of 
the  association  for  the  performance  of  it,  on  their  part ;  but 
relied  wholly  on  the  liability  and  responsibility  of  the  plain- 
tiff, for  the  fulfilment  of  the  contract.  He  admitted,  that  in 
May,  1815,  X  i7.  /Z.  delivered  him  a  letter  from  the  plain- 
tiff  and  the  two  directors,  stating  that  several  shares  had 
become  forfeited,  and  that  the  remaining  stockholders  would 
be  obliged  to  abandon  the  business,  unless  some  alteration 
was  made  in  the  contract,  and  that  N.  H.  R.  was  authorised 
to  agree  to  such  alteration ;  but  he  denied,  that  the  letter  con- 
tained any  notice  that  the  company  would  not  go  on,  or  that 

.  the  contrrct  made  with  the  plaintiff  would  not  be  performed. 

He  also  denied,  that  he  told  Ji.  H.  R.,  that  they,  W.^  T. 
and  W.  bad  made  no  contracts  for  machinery,  &c.  but  the 
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CDDlrary.    That  do  propotak  as  lo  alterations,  were,  after*       1821. 
wards,  made  by  the  plaintiff,  or  any  other  person.    That 
imnediateiy  after  the  contract,  he  commenced  the  work  on 
the  inachioery,  and  contioaed  the  work,  antil  the  1st  o(Au' 
gusi  following,  when  he  received  a  leuer  from  the  plaintiff, 
dated  Judy  94th,  which  convinced  him  that  die  plaintiff  did 
not  mean  to  perform  th€  contract ;  that  this  letter  was  the  first 
notice  fF.,  T.  and  IV.  had  of  the  intendon  of  tlie  company 
not  to  go  on,  and  which  he  considered  as  amounting  to  a 
notice  of  the  abandonment  of  the  contract,  and  a  refusal  to 
perform  it.     That  the  wages  of  the  workmen  employed  on 
the  machinery,  at  that  time,  amounted  to  3,377  dollars  and 
M  cents,  and  the  cost  of  the  materials  purchased,  to  882 
dollars  and  66  cents.    That  when  the  letter  was  received  in 
Augtut^  fF,,  T.  and  W.  were  solvent  and  in  good  credit, 
and  would  have  executed  the  contract,  if  the  plaintiff  had 
performed  on  his  part  \  and  that  their  subsequent  insolvency 
was  produced  by  the  losses  sustained  in  consequence  of  the 
failure  of  the  plaintiff  to  perform  the  contract  on  his  part. 
Tha^  the  work  and  materials  finished,  at  the  expense  of  3,300 
dollars,  had  become  useless,  and  were  not  worth  400  dot* 
lars,  &c. 

On  the  28th  of /unf,  1817,  Jbhn  While  filed  bis  separate 
answer,  which  agreed,  substantially,  with  that  of  J(f.  W. 
'  Daylanj  Whtdtr^  W.  Raymond^  J^T.  H.  Raymond^  A.  P. 
HUchcock^  and  JST.  Doane^  filed  their  joint  and  several  an« 
swer,  on  the  13th  of  January ,  1817.  They  all  denied  that 
the  contract  with  fT.,  71  and  IV,  was  made  with  their  ap^ 
probation  or  consent,  but,  on  the  contrary,  they  had  fre* 
^uentiy  expressed  their  disapprobation  of  it ;  and  they  de- 
nied that  the  plaintiff  had  any  authority  to  make  the  contract- 
in  behalf  of  the  company,  or  that  he  was  the  agent  of  the 
company,  by  any  appointment  as  such.  ^Iiey  all  stated*, 
that  the  company  was  indebted  to  them  for  advances  out  of 
their  individual  funds,  the  amount  of  which  advances  was 
stated  by  them  respectively. 
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1821  •  On  the  coining  in  of  the  amirerf ,  t  motion  was  m^ie  to 
diMolve  the  iojonctioo,  which  had  istoed ;  and  the  Chaa- 
ceUor,  aft^r  argunont,  on  the  S8th  of  Augmif  1817, 
ordered  the  injunction  to  be  digsolved.  (vub  S.  C,  vol.  2. 
p.  596.)  The  plaintiff  appealed  from  this  order,  and  the 
Court  for  the  Correction  of  Errors,  in  JMbrcA,  1818,  re- 
versed  the  decretal  order,  {vide  17  Johm.  Rip.  357-*^19.) 
and  decreed,  that  the  injunction  be  continued  until  the 
hearing,  on  the  appellant's  confessing  judgment  in  the  snit 
at  law,  with  lea?e  to  the  respondent!  to  enter  up  the  same; 
end  that  proceedings  be  had  in  the  Court  of  Chancery, 
cither  by  a  reference  to  a  master,  or  an  issue  at  law,  to 
ascertain  the  damages,  if  any,  sustained  by  the  respondents^ 
by  tbe  non-execution  or  rescinding  of  the  contract,  on  the 
part  of  tbe  appellant,  and  that  the  respondents  levy  diaae 
damages  only  on  tbe  execution;, and  that  the  record  be 
remitted,  &c. 

Abntr  P.  ISichcoek,  afterwards,  died,  and  the  suit  was 
duly  revived  against  Jnna  HUchcoek^  executrix,  and 
Phiniiu  Hitchcock^  executor.  Ice.  And  bu  Ballj  having 
died  on  the  IBlh  of  S^iein&sr,  1816,  RebtceaHaUy  his  exe- 
cutrix, John  C.  PorKrer,  Clark  Jforthrupj  and  Isaac  HoUi$» 
Ccr,  his  executors,  were  aM  made  parties  to  the  suit,  and 
Aled  their  answers  on  the  14th  of  May,  1818.  They 
stated,  that  their  testator,  and  they,  as  his  executors,  had 
paid  above  1,900  doiiars,  on  account  of  the  company* 

General  replications  were  filed,  and  witnesses  examined 
by  both  parties,  and  various  exhibits  proved* 

Several  witnesses  testified  that  they  heard  Hall^  Hitch' 
ceck^  J^.  H.  Raymond,  A.  Dayton^  and  W.  Raymond^  jun*, 
expVess  their  disapprobation  of  the  contract,  the  day  on 
which  it  was  made;  and  that  they  heard  the  plaintiff  say, 
tm  that  day,  that  he  ^*  had  made  a  good  day's  work,  and 
run  the  company  in  debt  1 5,000  dollars,"  or,  as  two  of  the 
witnesses  testified,  ^^  that  he  had  rnn  the  company  in  debl|^ 
ihat  day,  to  the  amount  of  15,000  dollars,  and  that  be  did 
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not  know  how  the  eompaoy  wovld  like  it  f  and  that  Jf.  18S1. 
H.  Saymtmd  immediately  expressed  his  SQipriie  and  dis- 
approbation. One  of  the  witnesses  stated,  ibat  there  was 
in  understanding  between  the  company  and  W.j  T.  and  W.^ 
that  the  latter  shonM  give  in  their  proposals,  and  allow  the 
t;ompany  ten  days  to  consider  of  them;  bot  the  plaintiff 
concluded  the  contract  on  the  same  day  it  was  made*  One 
witness  stated,  that  be  was  present  when  the  contract  was 
read  in  the  presence  of  Ira  Hallj  before  its  execution,  and 
he  made  no  objection  to  it ;  and  that  he  heard  W.  Raymond^ 
jun.  tell  the  plaintiff  before  the  contract  was  executed,  as 
he  was  going  out,  being  in  a  hurry,  that  he  should  be  satis- 
fied with  the  contract  the  plaintiff  should  make.  It  was 
proved,  by  an  exhibit  in  the  cause,  that  W.  Aaym^fuf,  jun. 
had  confessed,  that  he  had  used  language  from  which  the 
plaintiff  had  reason  to  believe,  that  be  had  his  approbation 
and  consent  to  make  the  contract,  for  he  said  to  him, 
that  after  advising  with  Hitchcock  and  Hall,  he  must  do 
as  well  as  he  could,  and  that  he,  R  would  be  satisfied.  One 
of  the  witnesses  deposed,  that  he  heard  Hitchcock  say,  that 
an  assessment  of  60  dollacs  on  eighteen  shares,  bad  been 
laid  by  the  directors,  and  that  50  dollars  of  the  assessment 
was  to  meet  the  first  instalment  of  the  contract  with  Wl^  T. 
and  W. 

April  11th,  1821.  The  cause  came  on  to  be  heard  on 
the  pleadings  and  proofs. 

Hcnryj  for  the  plaintiff,  contended,  that  it  should  be  re- 
ferred to  the  Master,  1.  to  ascertain  and  report,  in  what 
renpects  the  defendants.  White,  Taylor  and  White,  had  ex- 
ecuted the  contract  of  the  25th  of  April,  1815,  mentioned 
in  the  pleadings,  between  them  and  the  defendants,  Ray- 
mond and  Hitchcock^  as  Urtctors  of  the  Granville  Cotton 
Manufacturing  Company,  and  whether  IF.,  T.  and  W.  had 
sustained  any,  and  what  damages,  by  the  non-fulfilmenit  of 
the  contract  on  the  part  of  the  company. 
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1821.  2.  That  the  Master^  al«o,  ascertain  and  report  in  what 

proportionibe  plaintiff,  and  the  defendants,  (except  W.^  T. 
and  W.)  respectively,  should  ttnUrihuU  to  the  payment  of 
such  damages* 

3.  That  it  should,  also,  be  referred  to  the  Master,  to 
ascertain  and  report,  whether  there  is  any,  and  what 
real  estate^  add  of  what  value,  held  by  or  in  trust  for  the 
Granville  Manufacturing  Company ^  and  who  are  entitled 
thereto,  and  in  what  proportions  \  and  whether  the  same 
be  susceptible  of  partition,  and  without  prejudice  to  the 
owners ;  and  also,  to  take  and  state  an  aceoimi  between  the 
defendants,  (except  T.,  T.  and  W.)  relative  to  the  estate, 
property,  and  concerns  of  the  G.  Af.  Company^  and  as  to 
such  sums  as  may  be  due  to  the  same  defendants,  respect- 
ively to  each  other,  and  to  make  report  thereof,  to  the  end 
that  such  a  decree  may  be  thereupon  made  as  should  be 
just* 

fitie/,  and  Van  Vechten^  for  the  defendants,  White^  Tunf- 
lor  ^nd  fVhitej  contended,  1.  that  the  plaintiff  was  person- 
ally and  individually  bbund  by  the  contract.  That  this 
was  its  legal  construction,  and  that  it  was  so  determined 
by  the  Supreme  Court,  in  its  decision  on  the  demurrer, 
and  by  ibis  Court,  on  the  motion  to  dissolve  the  injunction, 
.and  by  the  Court  of  Errors,  on  the  appeal  from  the  order 
of  the  Court  dissolving  the  injunction.  The  construction, 
therefore,  of  the  contract,  had  become  res  judicata.  (13 
Johns.  Rep.  307.  2  Johns.  Ch.  Rep.  532.  17  Johns.  Rep. 
866.  S.  C.  in  Error.  Tippets  v.  Walker,  4  Tyng^s  Mass. 
Rep.  595.) 

2.  That  the  only  course  for  this  Court,  was  merely  to  give 
directions,  as  to  the  damages  which  the  defendants,  fF.,  71 
and  fV.  were  entitled  to,  against  the  plaintiff,  nnder  the  re- 
ftrence  ordered  by  the  Court  of  Errors, 

Si.  That  the  defendanu,  /f .,  T.  and  W.,  had  nothfi^  to 
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do  with  any  right  of  contribation  between  the  plaintiff  and        132L 
his  associates.    That  was  res  inter  alios. 

Z.  R.  Sliepherd^  for  the  other  defendants,  except  White^ 
Taylor  and  WhHe^  contended,  1 .  That  the  plaintiff  bad  no  an-* 
tboritj  to  bind  the  Granville  Manafacturing  Company,  by 
the  contract  with  fV.^  T.  and  fV.,  neither  by  viHoe  of  bis 
office,  as  president  and  director,  nor  as  a  member  of  the 
association. 

2.  That  there  was  not  sufficient  evidence  of  the  asstni  of 
the  members  of  the  association  to  the  contract,  to  render 
them  liable  to  contribution. 

r  3.  lliat  the  contract  made  by  the  plaintiff,  was  so  inipra-> 
dent  and  improvident  in  its  nature,  as  to  show  a  total  dis* 
negard  to  the  interests  of  the  company,  and  it  would,  there* 
fore,  be  unjust  to  compel  them  to  contribute. 

July  16tb«  The  cause  stood  over  for  consideration  to 
this  day. 

T|?B  Chavcellor.  The  bill  in  this  case  had  two  ob- 
jects: ].  To  obtain  a  liquidation,  upon  equitable  principles, 
of  the  demand  of  the  defendants,  While j  Hxylor  and  Whitef 
for  damages,  for  the  non-fulfilment  of  the  contract  of  the 
plaintiff  with  them :  S.To  compel  the  other  defendants,  who 
were  members  of  the  Granville  Cotton  Manufacturing  Com" 
panjfj  to  account  to  and  with  the  plaintiff,  and  to  contribute^ 
proportionably,  to  the  payment  of  the  damages  to  be  assess- 
ed in  favour  of  White^  Taylor  and  White*  The  prayer 
of  the  bill  is,  that  they  may  be  decreed  to  pay  whatever 
sums  the  plaintiff  *'  may  be  obliged  to  lay  out  and  expend 
on  the  contract  aforesaid,  or  in  defence  of  the  suits  at  law, 
against  him.'' 

The  defendanu,  White^  Taylor  and  White^  are  entitled  to 
a  just  indemnity,  for  the  loss  and  injury  sustained  by  them. 
The  decree  of  the  Court  of  Errors,  in  this  very  case,  di* 
rected  this  Court,  by  a  reference,  or  an  issue,  to  ascertaiiUhe 
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18SL       damagesi  if  any,  sustained  by  WMUf  Tt^lor  and  White,  bj 
^^'^^"^^"^^     the  Don  execution  or  resciodiog  of  the  contract  on  the  part 

T.  of  the  present  plaintiflT* 

^^"^''  The  Chief  JuiUce^  in  the  opinion  delivered  by  him  in  the 

*"*'"""*^  Court  of  Errors,  in  this  case,  (17  Johtu.  Rep.  365.)  decla- 
red, that  White,  Taylor  and  White,  were  entitled  to  be  fully 
remimerated,  for  all  the  damages  and  losses  they  had  actu- 
ally sustained ;  and  that  he  should  consider  a  loss  of  profits 
as  a  legitimate  head  of  damages  $  and,  in  short,  that  they 
were  entitled  **  to  a  just  equivalent  for  their  labour,  materi- 
alst  and  loss  of  profit.^'  Mr.  Justice  Va/es,  in  the  opinion 
which  he  delivered  in  that  case,  (17  Johns.  Rep.  368^ 
S69»)  only  said,  generally,  that  Wkitt^  7oy/sr  and  White, 
were  entitled  to  ^*  coropensation  and  damages,'*  to  be  fairly 
and  satisfactorily  ascertained,  by  a  reference,  or  by  an  issue. 
To  meet  the  sense  of  the  Court  of  Errors,  as  far  as  we  may 
mntnre  to  infer  it  firom  those  two  opinions,  (for  the  decree 
speaks  only  of  the  damages,)  and  as  far  as  the  rule  of  dama- 
ges can  be  prescribed,  with  justice  and  precision,  I  shall  di- 
rect the  master,  in  order  to  ascertain  and  report  the  dama- 
ges sustained,  to  state  and  report,  particularly,  the  amount 
due  for  the  work  done,  and  materials  furnished,  and  for  alt 
other  ejcpenses,  by  White,  Taylor  and  White,  actually  and 
bona  fide  incurred,  under  the  contract,  prior  to  the  first  day 
of  August,  1815,  when  all  further  execution  of  the  contract 
was  abandoned,  by  reason  of  the  notice  of  the  inabinty,  or 
refusal,  of  the  plaintifl*  to  fulfil  it.  And  I  shall  further  direct, 
that  he  ascertain  and  report,  in  addition  thereto,  the  amount 
of  the  actual  loss  and  injury  (if  any)  which  these  defendants 
sustained,  by  reason  of  such  abandonment  of  the  contract. 

2.  The  next  point,  is,  whether  the  plaintifi*  is  entitled  to 
cofUrihviion  from  the  remaining  defendants,  in  respect  to 
those  damages  f 

The  decision  of  the  Supreme  Court,  upon  the  contract 
r  in  qoestiop,  was,  that  the  plaintiff  contracted  with  WhiU^ 
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Toy/or  and  WhUe,  in  liU  penonal,  or  individual  capacity,  1821. 
and  was  bound  to  antv^er,  in  his  ovvn  person  and  estate,  for 
the  damages.  This  was,  also,  my  opinion,  when  the  cause 
was  formerly  before  me,  on  the  motion  to  dissolve  the  in- 
junction }  (3  Johns.  Ch.  Rep.  526.)  and  the  decree  of  the 
Court  of  Errors  assumes  the  same  principle,  when  it  de- 
clares, that  White,  Taylor  and  White  were  to  levy,  on  their 
execution  at  law,  the  damages  to  be  assessed  in  this  Court* 
(ir  Johns.  Rep.  373.)  I  apprehend,  then,  that  the  defend- 
ants, White,  Taylor  and  White,  have  no  concern  witfFthis 
question  of  contribution,  and  that  they  are  not  to  be  delay- 
ed in  their  right  to  have  their  damages  assessed  and  levied, 
until  the  question  of  contribution  is  settled.  A  similar  point 
arose  before  me,  in  the  case  of  Brinkerhoff  v.  Lansing,  (4 
Johns.  Ch.  Rep.  65.)  and  the  same  opinion  was  declared* 
But  the  point  itself  becomes  immaterial  at  present,  for,  upon 
a  consideration  of  the  case,  it  does  not  appear  to  me,  that 
the  plaintiff  is  entitled  to  charge  the  other  members  of  the 
association,  in  their  individual  persons,  or  property,  nor, 
perhaps,  even  to  the  amount  actually  paid  in  upon  their 
shares,  for  any  part  of  the  damages* 

The  company  could  not  be  bound,  beyond  the  capital 
paid  in,  and  the  president  and  directors  had  no  power,  un* 
der  the  articles  of  association,  to  bind  the  members,  indi- 
vidually. Whoever  dealt  with  the  company,  as  such,  and 
without  resorting  to  a  personal  covenant,  was  to  be  pre- 
sumed to  deal  with  them,  according  to  the  terms  of  their 
constitution,  and  to  give  the  credit  to  the  funds  of  the  com- 
pany, actually  paid  in,  or  to  be  paid  in,  under  assessments 
duly  made.  He  had  no  right  to  look  to  the  credit  of  the 
individual  members,  unless  these  individual  members  en- 
tered into  a  personal  covenant,  or  contract*  As  a  check 
to  extravagance  ana  abuse,  in  the  management  of  the  com- 
pany concerns,  every  member,  under  the  6th  article,  re- 
served to  himself  tjie  right  to  withdraw  himself  from  fur- 
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1821.  (her  responsibility,  by  refusing  to  pay  any  more  assess- 
ments, under  the  pcoahy  of  the  forfeiture  of  his  shares,  and 
of  all  previous  payments  made  thereon.  This  coostrac- 
tion  is  the  only  reasonable  and  just  one ;  and  it  cannot  be 
supposed,  that  iodividaals,  who  consented  to  take  certain 
shares  upon  these  terms,  intended  to  place  their  whole  for- 
tunes at  the  power  and  disposal  of  the  directors.  There 
is  DO  such  power  to  be  inferred  in  this  case  ;  and  if  such 
was  to  be  the  construction,  it  would  lead  to  the  most 
alarming  and  distressing  consequences  to  the  members  of 
the  numerous  associations,  of  a  similar  nature.  When  a 
man  enters  into  a  commercial  copartnership,  he  certainly, 
as  Lord  Kenyan  observed,  ^^  commits  his  dearest  rights 
to  the  discretion  of  every  one,  who  forms  a  part  of  that 
partnership  in  which  he  engages.  One  partner  oaay  pledge 
the  credit  of  the  other  to  any  amount."  But  the  persons 
who  composed  the  association  in  this  case,  were  not  part* 
ners,  in  a  commercial  sense,  so  as  that  the  promise  of  one 
would  bind  the  others  personally :  they  were  rather  part 
owners,  and  tenants  in  common,  possessing  aliquot  shares 
in  the  common  stock,  and  with  an  authority,  perhaps,  vest- 
ed in  the  directors,  to  control  the  disposition  and  manage* 
ment  of  it,  and  to  bind  the  capital  to  the  extent  collected 
and  paid  in.  Any  member  of  the  company  could  withdraw 
himself  from  further  contribution  under  the  assessment,  by 
the  forfeiture  of  his  shares. 

The  plaintiff,  by  his  contract  of  the  25th  of  April,  1815, 
with  fVhite^  Taylor  and  While,  bad  no  right  to  bind  the 
company,  or  even  the  capital  stock  paid  in.  He  had  no 
authority,  even  from  tbe  directors,  to  make  this  contract ; 
it  was  an  act  entirely  unauthorized.  The  company 
could  not  act  and  contract  in  its  associate  capacity  ;  but 
by  a  resolution  of  the  board  of  directors,  or  by  means  of 
a  general  agent,  duly  appointed  by  such  a  resolution,  in 
pursuance  of  tbe  4th  article  of  the  constitution  of  the  com- 
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pany  :  Nor  did  the  asieasment  of  the  27th  of  April,  m&de  1821. 
subsequent  to  the  date  of  the  contract,  impose  any  other,  ^'^^ 
or  further  obligation  on  the  members  of  the  company,  than  ^  v. 
to  pay  that  assessment,  or  submit  to  the  forfeiture.  It  was 
no  ratification,  by  the  company  at  large,  of  the  contract  in 
question ;  and  though  the  assessment  may  have  been  made 
purposely  to  meet  the  first  instalment  under  that  contract, 
and  though  this  fact  may  ha?e  been  known  to  all  the  mem- 
bers of  the  company,  yet  they  were  not  chargeable  with 
any  breach  of  faith  in  refusing  to  pay,  and  in  submitting 
to  the  penalty.  They  only  exercjsed  a  right  reserved  to 
them  by  the  constitution  of  the  company,  and  the  contract 
was  not  their  contract,  nor  made  by  any  agent  of  theirs, 
duly  authorised  for  that  purpose.  Neither  the  plaintifi^  nor 
WhUe^  TatflordLud  White,  could  complain  of  any  surprise, 
or  imposition,  by  the  refusal  of  the  members  to  pay  ;  for 
they  were  subscribers  to  the  articles  of  the  association, 
and  knew  the  tenor  of  them.  Nor  did  the  resolution  of  the 
directors,  calling  for  that  assessment,  impose  any  personal 
obligation  upon  the  two  directors,  Hitchcock  and  Raymond 
to  fulfil  that  contract,  or  unite  with  the  plaintiff  in  a  person* 
al  responsibility.  There  was  no  personal  assumption  of 
the  contract  by  that  resolution.  It  only  shows,  that  those 
directors  were  willing  to  meet  the  contract,  quasi  direc- 
tors, so  far  as  the  company  were  willing  to  furnish  the  funds. 
The  letter  of  the  plaintiff',  and  of  those  directors,  of  the 
date  of  the  SOthofilfiiy,  1815,  to  White,  Taylor  and 
White,  contained  nothing  more.  As  far  as  funds  had  been 
furnished,  so  far,  possibly,  those  directors,  in  their  official 
capacity,  were  bound  to  comply  with  the  contract  in  ques- 
tion, but  no  further. 

I  have  already  observed,  that  there  is  not  the  requisite 
evidence,  that  the  two  directors,  Raymond  and  Hitchcock^ 
ever  authorised  the  making  of  the  contract*    The  associa- 
tion was  a  regularly  organized  company,  with  a  president 
and  directors,  treasurer,  and  clerk  to  the  board ;  and  we 
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1821.  may  safely  ask,  where  is  the  resolatioa  of  tb«  board,  reci* 
ting  and  approving  of  the  cootracl  in  qnestion,  or  giving 
to  the  plaintiff  general  powers  to  make  a  contract,  in  hit 
discretion  f  The  absence  of  any  such  resdutioo,  is  sufficient 
to  warrant  the  cooclasion,  that  the  cootract  was  never  sab- 
mitted  to  the  consideration  of  the  board  of  directors,  and 
that  it  never  received  their  united  deliberation  and  consent* 
The  two  directors,  as  well  as  the  other  individnak  of  the 
company,  in  their  answer,  deny,  that  they  ever  gave  any 
sach  assent ;  and  the  weight  of  evidence  is  in  support  of 
the  answers,  and  decidedly  shows,  that  the  plaintiff  made 
tite  contract  at  bis  own  risk,  and  opon  his  own  jadgmenti 
without  the  authority,  consent,  or  advice,  either  of  ibe 
directors,  or  of  the  members  at  large. 

There  is  some  contrariety  of  testimopy,  respecting  the 
assent  of  IF.  Raymond^  Jan.,  the  director;  but  the  a»- 
sent  pretended,  or  aUoded  to,  by  some  of  the  witnesses^ 
was  too  loose  and  equivocally  expressed,  to  be  of  any  forced- 
it  was  not  the  assent  intended  by  the  creation  of  the  board 
of  directors.  The  directors,  qwmi  directors,  could  not  de- 
liberate and  act,  but  in  their  joint  capacity.  Here  was  no 
joint  consultation  or  discussion  of  the  board;  and  it  would 
be  idle,  and  quite  repugnant,  to  good  sense  and  sound  con- 
struction, to  consider  loose  conversations  with  one  individa- 
ol,  and  then  with  another,  in  succession,  when  they  were 
not  assembled  as  a  board,  as  amounting  to  any  thing  oo 
the  part  of  these  persons^  a#  directors^  or  as  giving  any 
validity  to  the  precipitate  and  rash  conduct  of  the  plaintiff* 
To  bind  the  directors,  and  tfaroogfa  them,  to  bind  the  funds 
of  the  company,  the  directors  must  have  assembled  in  coun- 
cil and  deliberated  concurrently,  and  unitedly,  and  express- 
ed ibeir  assent,  by  a  resolution,  duly  announced  and  record* 
ed.  To  reduce  their  assent  down  to  mere  street  coqversa-^ 
tion,  witii  them^  successively,  in  deiail,  would  be  to  subvert 
the  meaniug  and  fittltty  of  the  institution  of  such  a  council^ 
«Ad  destroy  all  the  check  and  safety,  which  was  in  conten* 
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plation.    And,  however  contradictory  and  uncertain  the        1621. 
testimony  may  be  as  to  Raymond^  there  is  uncontradicted      ^^^'v"^^ 
proof,  that  the  other  director,  Hitchcock^  expressed  his  dis-  y. 

sent  from  the  contract  So  did  Ha//,  Dayi<m^  and  N.  W* 
Raymond^  express  their  disapprobation ;  and  several  witnes* 
ses  testify,  that  the  plaintiff  himseU^  on  the  day  he  made 
the  contract,  and  immediately  after  it  was  made,  was  sen- 
sible of  his  want  of  authority  to  make  it ;  for  be  observed, 
that  "  he  had  run  the  company  in  debt  this  day,  to  15,000 
dollars,  and  he  did  not  know  how  they  would  like  it*'' 

There  is,  then,  no  well  founded  pretence  on  the  part  of 
the  plaintiff,  of  a  right  to  call  on  the  company  at  large,  or 
on  one  individual  of  it,  to  contribute  to  the  damages  which 
White^  Taylor  and  WhUct  ni&y  recover  against  him.  He 
was  no  general  agent  of  the  company.  There  is  no  evi- 
dence of  such  character  given  to  him.  And  if  he  was  a 
special  agent,  by  being  president,  yet  a  special  agent,  con* 
stituted  for  a  particular  purpose,  and  under  a  limited 
power*  cannot  bind  his  principal,  beyond  his  authority* 
This  is  a  very  clear  and  settled  rule.  {Nixon  v«  Ih/stroHs^ 
6  Johns.  Rep.  58.  Gibson  v.  Colt  et  al.  7  Johns.  Rsp.  390. 
Fewn  V.  Harrison^  3  Term  Rep.  757.  2  Emerigon^  384. 
443.)  But  the  counsel  for  the  defendants  {While j  Taylor 
and  WkiU  excepted)  observed,  at  the  hearing,  that  he  was 
authorised  to  agree  to  a  reference,  and  to  an  accounting  in 
respect  to  the  purchase  of  the  land  on  which  the  manufac- 
turing house  was  built,  and  as  to  the  expenses  incurred  in 
building  the  factory;  and  so  far  a  reference  may  be  had, 
as  between  the  plaintiff  and  the  residue  of  the  defendants. 
But  this  reference  is  to  have  no  connection  with  the  one 
in  respect  to  White,  Taylor  and  White,  and  it  is  to  be 
•conducted,  as  if  the  suits  were  distinct.  Under  this  view, 
I  shall  grant  the  reference  acceded  to. 

Decree  accordingly. 
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Slee  against  Btoox  and  others. 

-  A  corporatioD  is  not  dissolred  by  an  omission  to  elect  tnisteei  under  iti 

charter,  for  more  than  two  years,  vrhUe  the  members,  constitatingan 
intef^  part  of  the  corporation,  remain  in  esse  ;  but  the  old  tnutees 
continue  in  office,  until  others  are  elected  in  their  stead* 

TboQgfa  a  corporation  may  forfeit  its  charter  by  an  abuse  or  neglect  of 
its  franchises,  yet  such  forfeiture  mnst  be  ascertained  and  declared 
by  regular  process  and  judgment  of  law,  befora  its  powers  can  be 
taken  away,  or  the  corjjoration  be  considered  as  dissolFcd. 

The  remedy  against  a  corporation,  for  a  misuser  or  non-user  of  its  pri- 
rileges,  so  as  to  work  a  forfeiture,  is  not  in  equity,  but  at  law,  by 
Mdrefadaty  prosecuted  at  the  instance  and  behalf  of  the  goTernment, 
not  on  the  application  of  an  individual. 

Hie  Duickeu  CoUon  Manufacturing  Company  were  incorponted  for 
twenty  years,  under  the  act  of  March  SS,  1811,  xesf.  34.  ch,  67.  (1 
JV.  A.  L.  245.)  by  the  serenth  section  of  which,  it  is  declared,  "  for 
all  debtsof  the  company,  at  thetimeof  itsdissolation,  the  persons  theat 
composing  such  company,  shall  be  indiyidually  responsible,  to  the 
extent  of  their  respective  shares  of  slock  in  the  company." 

At  a  meeting  of  the  trustees  of  the  company,  on  the  1 8th  of  AuguH,  1817, 
at  which  the  plaintiff,  (a  judgment  creditor  of  the  company,  and  one 
of  the  trustees,)  was  present,  it  was  resdved,  that  any  of  the  stock- 
holders  who  had  paid  the  sums  called  for  on  their  shares,  then  amount- 
ing to  60  per  cent.,  should  not  be  jntxseeded  against  for  any  further 
calls,  except  by  way  of  forfeiture  of  the  stock.  By  another  resoln* 
tion  of  the  trustees,  of  the  3d  of  November,  1817,  the  stockholden 
/  were  to  have  the  priWlegfe  of  forfeiting  their  stock,  on  paying  30  per 

cent«  on  the  amount  subscribed  by  them :  Held^  that  even  if  the  cor* 
poration  were  dissolved  by  lapse  of  time,  the  plaintiff,  as  a  creditor, 
could  not  enforce  his  claim  against  the  individual^,  beyond  the  extent 
of  the  resolution  of  the  trustees,  to  which,  as  one  of  the  trustees^  he 
had  assented :  and  that  the  stockholders  who  complied  with  the  teims 
of  theresolution  of  the  3d  of  M/vembery  ceased  to  be  members  of  the 
company,  or  owners  of  shares,  and  were,  therefore,  not  individually 
responsible. 

Jul^  19th.  THE  bill,  filed  the  24tb  of  Jlpril,  1819,  stated,  that  the 
plaintifT,  being  possessed  of  a  piece  of  land  oq  Wappinger^s 
creek,  in  Poughktepsie,  on  which  be  had  erected  a  coitoa 
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iMiiiiractQry,  with  913  spindles,  edcI  findiog  that  the  frctory  ]  821 . 
demanded  greater  fands  than  he  could  conveniently  command, 
be  proposed  C6  the  defendant,  Gtorge  Bloomy  and  others,  to 
unite  with  him  in  a  corporation,  to  be  called  ^*  The  Duichua 
Cotton  Manufactory,''  the  stock  of  which  was  to  be  divided 
into  600  shares,  of  100  dollars  each*  That  this  proposal  be- 
ing acceded  to,  the  plaintiff  and  6.  Bloom^  James  Tallmadge 
jun.  Cyrenus  Crosby^  George  Boolh,  and  Robert  L.  Reade^ 
signed  and  acknowledged  a  certificate  of  their  desire  to  be- 
come a  corporation,  under  that  name,  in  the  secretary's  ot- 
fice,  and  became  duly  incorporated^  on  the  .12th  of  Decern-' 
i«r,  1814,  pursuant  to  the  act  of  the  Legislature,  passed  the 
22d  of  JtfarcA,  1811^  relative  to  incorporations  for  manu- 
facturing purposes.  {Sess.  24.  ch.  67.  1  JV.  R.  L.  245.) 
That  the  trustees  named  in  the  certificate  of  incorporation, 
met  on  the  24th  of  January^  1815,  and  chose  their  officers, 
to  wit,  the  plaintiff,  as  president,  Crosby^  as  treasurer,  aqd 
Reade,  as  secretary :  and  it  was  agreed  that  the  treasurer  and 
secretary  should  confer  with  the  plaintiff,  and  report  the 
terms  on  which  he  would  sell  the  factory,  stock,  and  machi- 
nery, to  the  company.  That  afterwards,  in  February ^  1815, 
at  a  meeting  of  the  trustees,  a  report  was  made  of  the  terms 
on  which  the  plaintiff  would  sell  the  factory,  with  its  stock 
and  machinery,  the  amount  of  the  terms,  as  reported,  being 
30,912  dollars ;  which  report  was  accepted,  and  a  subscrip- 
tion book  opened,  by  which  the  subscribers  promised  to  pay 
to  the  Dutchess  Cotton  Manufactory,  one  hundred  dollars  for 
every  share  set  opposite  their  names.  The  bill  set  forth  the 
names  of  the  subscribers,  and  the  number  of  shares  subscri- 
bed by  each.  That  at  a  meeting  of  the  trustees,  March  7, 
1815,  it  was  resolved,  that  a  call  of  five  dollars  on  each 
share  should  be  made,  payable  on  the  1st  of  June  following. 
That  the  plaintiff,  soon  after,  executed  a  deed  to  the  comp»* 
ny,  of  bis  factory,  stock,  and  machinery,  for  the  considera- 
tion of  30,900  dollars,  which  deed  was  now  held  by  the 
company.    That  on  the  1st  of  May^  1818,  the  plaintiff  re- 
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1831.  eeived  scrip  for  122  shares  of  stock,  which  he  paid  in  fvll, 
hy  deducting  the  amoant  doe  to  him  from  the  company. 
That  on  the  SOtfa  of  Sep<em6er,  1815,  the  plaintiff  received 

^  scrip  for  50  more  shares,  and  paid  np  the  same,  in  like  man- 
ner. That  at  a  meeting  of  f  he  trustees,  September  30, 1 81 5, 
at  which  Bloomy  Crothy,  and  others^  were  present,  a  further 
call  was  made  for  ten  dollars  on  each  share,  payable  on  the 
1st  Monday  o(I/ovember  then  next,  and  the  further  sum  of 
five  dollars,  on  the  1st  Monday  of  December  following. 
That  at  a  meeting,  January  25,  1816,  three  persons  were 
appointed  a  committee  to  inquire  into  the  affairs  of  the  cor- 
poration. That  at  a  meeting  of  the  stockholders,  on  the  20th 
of  Aprils  1816,  pursuant  to  public  notice,  seven  trustees 
were  elected.  At  a  meeting,  held  April  ^^  1816,  it  was  re- 
solved to  make  a  further  call  of  twenty-five  dollars,  on  each 
share,  payable  on  the  1st  of  Jtme  then  next.  That  the 
stockholders  generally  neglected  to  make  payment  \  and  in 
June^  1816,  it  was  resolved  that  suits  should  be  com- 
menced to  enforce  payment.  At  a  meeting,  October  19, 
1816,  it  was  resolved,  that  it  was  inexpedient  to  continue  the 
factory  in  operation ;  and  the  plaintiff,  who  then  superintend- 
ed it,  was  directed  to  shut  it  up,  discharge  the  workmen, 
and  take  care  of  the  property ;  and  a  committee  was  ap- 
pointed to  examine  the  accounts,  and  setde  with  theplainuff* 
At  a  meeting,  in  November^  1816,  the  committee  appointed 
to  liquidate  the  account  of  the  plaintiff,  reported  a  balance  in 
his  favour  of  24,443  dollars  and  35  cents ;  and  it  was  resolved, 
that  a  proper  voucher  for  the  balance  should  be  given  to  him. 
A  bond  to  the  plaintiff  was,  afterwards,  executed,  signed  by 
the  president,  treasurer,  and  secretary,  and  sealed  with  the 
seal  of  the  corporation,  for  23,493  dollars  and  35  cents ; 

^  being  the  sum  remaining  due  to  him,  after  the  stock  subscri- 
bed by  him,  amounting  to  17,200  dollars,  paid  up  in  full, 
was  deducted  from  the  sum  due  to  bim  from  the  company. 
That  the  plaintifi  having  obtained  a  loan  of  the  Mankattan 
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Compaoy,  of  10,000  dolUn,  whkk  he  expencl«d  in  tdvanees       1 831. 
Sat  die  compaiiy,  gave  bii  aole  for  that  sura,  dated  Dgcem' 
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-ber  1,  1615^  eiidorsed  by  Bloom^  Oronby^  Booths  and  Cocks,      ^  ▼ 
IMiyable  ia  twelve  nioiiths,  and  which  saoi  went  into  his  ac- 
jcoual,  and  made  part  of  the  balance  found  doe  to  him.    To 
secure  hie  endorsers,  tbe  plaintiff  gave  tbeoi  a  bond  and 
warrant  of  attorney^  to  confess  judgment,  for  20,000  dollars, 
4in  which  they  entered  up  judgment  on  the  7th  of  /uiif ,  1 816. 
That  when  the  note  became  dae,  the  plaintiff  was  unable  to 
flay  it,  and  the  endorsers  assumed  the  debt,  and  gave  their 
own  note  to  the  bank  for  the  amount,  endorsed  by  Mtthan 
Mytrtf  and  which  had  been  in  part  paid  by  moneys  collect- 
ed of  the  sfeockbolders,  und  in  part  by  the  plaintiff  himself. 
•InyattHory,  1817,  tbe  pkmtiff,  finding  himself  pressed  by  a 
judgment*  obtained  by  the  endorsers  of  his  note,  commenced  a 
euit  against  tbe  coa^>any,  on  the  bond  given  to  him,  on  which 
a  judgment  was  confesi^ed  and  perfected  in  May  term,  1617, 
with  a  stay  of  execution  until  October  term  following,  for 
the  penal  som  of  46,986  dollars.    The  bill  then  stated  va* 
rious  meetings  of  the  trustees,  in  tbe  year  1817,  and  th^r 
proceedings*    That  on  the  IBthof  «2t^ttf/,  1817,  at  a  meet- 
jng  pf  the  trustees,  it  was  resolved,  that  any  person  might 
transfer  his  stock,  and  he  discharged  from  any  future  calls^ 
on  paying  iip  the  calls  of  50  per  cent.,  which  had  then  been 
made,  and  the  costs ;  and  that  no  proceedings  should  be  bad 
to  enforce  the  payment  of  further  calls,  other  tlian  by  way 
offorfeitare.    That  on  the  3d  o(  J^ovember^   1817,  at  a 
meeting  of  the  trustees,  it  was  resolved  to  lease  the  factory 
for  three  years,  and  that  the  stockholders  might  have  tbe 
privilege  of  forfeiting  thrir  stock  to  the  Company,  by  paying 
up  thirty  per  cent,  on  their  shares,  by  the  1st  of  Dtctmbtr 
following,  which  resolution  was  opposed  by  tlie  plaintiff. 
That  most  of  ihe  stockholders  had  availed  themselves  of  this 
resolution,  and  wholly  abandoned  the  factory,  and  every 
Vox-.  V.  47 
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1 821 .       thing  relating  to  it,  though  they  bad  not  given  up  their  scrip* 
^■^^^^'"'^    That  no  election  of  trostees  had  been  made  3ince  Aprils  1817, 
T.  and  the  stockholders  bad  come  to  a  resolution  not  to  mskm 

^  another  election,  but  to  abandon  the  factory  and  corporation 
altogether.  That  in  October^  1817,  Croiby^  Bloom^  Booths 
and  Cocks^  issued  ujieri  facias  against  the  plaintifl^  on  the 
judgment  against  bim,  by  virtue  of  which,  the  real  estate  of 
the  plaintiff,  worth  9,000  dollars,  besides  the  land  and  pro- 
perty  at  the  factory,  became  liable  to  sale.  That  in  JVo- 
vembery  1817,  the  plaintiff,  bearing  that  an  execution  had 
been  issued  by  Bloom  and  the  others,  on  the  judgment  ob- 
tained by  them  against  him,  caused  a  Jieri  facias  to 
be  issued  on  the  judgment  in  bis  favour.  That  in  Janua* 
rtf^  1818,  the  attorney  of  the  Company,  pursuant  to  a  pre- 
violas  resolution  of  the  trustees,  applied  all  the  funds  in  bis 
bands,  amounting  to  4,105  dollars  and  59  cents,  towards  the 
payment  of  the  note  for  10,000  dollars,  leaving  a  balance  of 
6,538  dollars  and  58  cenU.  That  to  prevents  sacrifice  of 
his  property,  to  pay  that  balance,  the  plaintiff  procnred 
Qiorge  B.  Evertion  to  become  security  to  tbe  bank  for  that 
amount ;  and  thereupon  bis  note  for  the  10,000  dollars  was 
given  up,  and  hb  said  endorsers  wholly  discharged.  That 
to  secure  EvefUotij  the  plaintiff,  on  the  31st  of  Jawuurjf^ 
1818,  assigned  to  him  all  his  real  estate,  and  the  avails  of 
all  the  property  of  tbe  Company,  that  might  be  soM  under 
his  execution  against  the  Company.  Under  tbe  execotiott  on 
his  judgment,  die  real  estate  of  the  Company  was  sold  by 
die  sheriff,  in  Febmafy,  1818,  for  102  dollars,  and  the  per- 
sonal estate  for  385  dollars  and  50  cents,  toGeorge  B.  Evtrt" 
tfon,  as  the  higliest  bidder ;  and  aAer  deducting  the  sheriff's 
fees,  there  remained  the  sum  of  460  dollars  and  18  cents,  to 
be  applied  toward  tbe  plaintiff's  execution.   . 

That  no  payment  had  been  made  on  the  judgment,  un- 
less the  sum  of  4,105  dollars,  applied  in  part  payment  of 
the  note  for  10,000  dollars,  be  considered  as  part  payment 
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of  it,  and  that  if  it  is  so  considered,  there  will  then  be  1821. 
a  balance  due  to  the  plaintiff  of  13,958  dollars  and 
37  cents,  which  he  has  no  means  of  obtaining,  unless  the 
stockholders  are  compelled  to  pay  up  their  subscriptions* 
That  there  has  been  no  meeting  of  the  stockholders  since 
JIfay,  1817,  nor  have  the  trustees  had  anj  meeting,  or 
transacted  anjr  business,  since  jDecemier,  1817,  but  haTe 
determined  to  abandon  and  give  up  the  factory  and  corpo- 
ration, and  not  to  make  any  further  call  on  the  stockhold- 
ers, nor  to  provide  any  means  whatever  to  pay  the  plain- 
tiflf ;  that  the  trustees,  with  all  the  other  defendants,  had  de* 
termined  to  suffer  and  cause  the  corporation  to  be  dis- 
solved, and  had  already  suffered  and  caused  the  same  to 
be  dttsolved,  by  their  said  transactions  and  omissions,  in 
relation  thereto.  That  the  books  and  records  of  (he  cor- 
poration are  in  the  power  or  possession  of  the  defendants. 
That  there  is  no  debt  due  by  the  corporation,  except  that 
owing  to  the  plaintiff.  That  be  had  no  means  of  ascertain-* 
ing  what  amount  of  his  debt  could  be  obtained  of  the  cor- 
poration, except  by  a  legal  sate  of  their  property  on  exe- 
cution }  anil  although  it  was  sold  at  a  sacrifice,  yet  the 
plaintiff  was  tinable,  owing  to  his  embarassments,  &c.,  to 
bid  upon  it,  or  to  cause  it  to  be  sold  for  a  greater  sum,  and 
the  trustees  and  stodAolders,  though  they  had  notice  of 
the  sale,  neglected  ail  attention  to  it ;  nor  did  they  show 
anjffdisposition  lo  preserve  the  property,  or  keep  the  cor- 
poration in  existence,  &c. 

The  bill  praytd^  that  /Oiose  of  the  defendants,  who  had 
made  any  payments  on  their  stock,  might  set  forth  the 
same,  and  that  the  solvent  stockholders,  to  wit,  all  the  de- 
fendants, (except  Croahy^)  might  be  severally  decreed  to 
pay  to  the  appellant,  for  his  benefit,  such  sum  or  balance 
on  each  and  ^ery  share  of  stock  subscribed  by  them,  as 
should  be  sufficient,  with  a  due  proportion  to  be  allowed 
by  the  appellant  on  the  fifty  shares  puiichased  by  him  of 
Jamet  Tallm^dge^  jun.,  A^inm  Stafford^  and  Robert  Stafford^ 
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ISit.  tn  pay  to  th«  plahitilFtha  deM  dae  to  him  frMD  tke  said  A 
C.  Aktnufactortfy  with  imertist,  ai^d  to  indemnify  him  tar  the 
losses  he  haa  sustained  by  the  nnjvst  and  oppressive  con- 
duct of  the  iniatees  and  stocicbolders ;  and  that  it  might  be 
left  with  the  solvent  defendants,  and  C.  Crotiy,  to  arrange 
and  adjust  among  themselves,  any  clatma  Ihey  may  have 
on  him,  by  reason  of  any  balance  that  may  remain  doe 
and  uiipaid  on  the  stock  sul>scribed  by  him ;  and  that  the 
plaintiff  mig^t  have  such  other  and  foKber  relief,  by  a  de^ 
eree  against  the  defendants^  in  their  individaal  capacitiea, 
or  as  members  of  the  said  corporation,  if  they  pretend  that 
the  same  hat  not  been  already  dissolved,  aa  the  nature  of 
his  case  may  require* 

The  defendants,  Bloom.  Crosby ,  Cocka,  CootidgCj  Stock- 
holm,  Davit,  ^thon,  Thompson^  Tappen,  Jkf.  Hojfman, 
Regnoldt,  D.  Hoffman  and  Coni/m,  appeared  and  filed 
their  answers. 

The  defendant,  Bloomy  admitted  most  of  the  material  facts 
stated  in  the  bill.  He  charged,  that  the  plaintiff  induced  bia 
and  the  other  detendants  to  enter  into  the  association,  for  the 
purchase  of  bis  cotton  factory,  &c.,  by  urgent  solicitations^ 
artful  assuraaces»  and  exaggerated  statements  of  the  valse^ 
profits,  &e.;  and  among  other  inducements,  he  assured  the 
defendant,  that  if  he  would  take  shares,  and  aid  in  pro* 
curing  the  incorporation  of  the  companyi  he,  the  plaintii^ 
would  at  any  time  when  the  defendant  wished  to  relinquish 
his  shares,  take  back  the  stock,  and  become  responsible, 
with  good  security,  fur  what  moneys  the  defendant  might 
advance,  pnydble  in  two  years,  and  for  any  further  calls  on 
the  stock.  That  the  plaintifPs  object  in  prosecuting-the  suit 
on  the  bond  to  judgment  and  eiecution,  and  having  the  pro- 
perly sold,  wan  to  regain  the  factory  and  machinery,  and  draw 
from  thestot-khoiders,  theirsubscripttons,  for  the  payment  of 
his  debts.  That  Everlson  purchased  the  property  for  the 
benefit  of  the  plaintiff,  who  was,  in  fact,  the  real  owner, 
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mI^  trnhfj  hy  w»y  of  security  to  Evertton^  for  the  lam  be       1831. 
laid  aMomed  to  p^y  the  ManhuUan  Bank.    They  denied 
that  the  booke  and  papers  bad  been  withheld  from  the 
plaiotifi^  but  alleged  that  they  were  in  his  possession. 

The  other  defendaotSy  in  their  several  answers,  referred 
tbemsehes  to  the  answer  of  Bloom^  as  containing,  accord^ 
i^  to  their  knowledge,  recollection,  and  belief,  the  tmtbi 
as  to  the  several  matters  stated  and  alleged  by  him  ;  and 
they  set  up  particular  grounds  of  defence  as  regarded  each 
of  them  separately.  The  defendant  Pelh  put  in  a  separata 
answer,  admitting  the  material  facts  in  the  bill,  except  as 
to  the  amount  paid  on  the  stock  purchased  by  him*  The 
bill  was  taken  pro  confesio  against  the  defendants,  Robert 
Forrest^  J^athan  Rogers^  J^athaniel  Ferris^  George  Booik^ 
S.  Howard^  J.  IVintrtngham^  P.  Ackermati,  and  C.  Living' 
sion  ;  but  it  was  stipulated  by  the  plaintiff,  as  to  the  two 
last  named  defendants,  that  he  would  not  take  a  final  de- 
cree against  them,  provided  they  would,  severally,  on  their 
shares^  pay  a  due  proportion,  according  as  others,  under 
like  circumstances  with  them,  and  who  bad  put  in  their 
answers,  might  be  compelled  to  pay.  It  was  admitted, 
that  C.  R.  Livingitonf  having  paid  thirty  per  cent,  on  her 
stock,  had  transferred  it  to  the  company ;  but  that  Acktr^ 
man  had  not  paid  any  thing  on  his  stock,  nor  had  he  trans- 
ferred it. 

Replications  were  filed  to  the  answers  put  in,  and  proofs 
taken  in  the  cause. 

The  cause  was  brought  to  a  hearing  on  the  31st  otMArch. 

P*  B^ggl^i  for  the  plaintiff,  contended,  1.  That  the 
Dutchess  Cotton  Manufactory,  having  been  duly  and  legally 
incorporated,  on  the  5th  of  December^  1814,  under  the  act, 
all  the  legal  consequences  incident  to  such  an  incorporation, 
followed,  of  course. 

2.  That  the  defendants,  having  subscribed  the  book  in 
which  they  promised  to  pay  the  Company  the  sum  of  one 
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1821*  haodfed  dollars  for  every  share  set  opposite  their  respectiTe 
names,  they  became  members  of  the  corporatioDi  interest- 
ed in  iu  property,  and  liable  for  all  its  debts,  to  the  eitent 
of  the  stock  sabscrtbed,  by  calls,  during  the  existence  of 
the  corporation ;  and,  by  the  sevtnih  section  of  the  act  un- 
der which  the  corporation  was  formed,  after  its  dissolotion, 
{^Dutchess  Cotton  Manufacturing  Company  V.  Davii^ 
14  Johns.  Rep.  238.  and  cases  there  cited.) 

3.  That  the  plaintiff  was  a  judgment  creditor  of  the 
Company  to  a  large  amount. 

4*.  That  the  corporation  had  been  dissolved  by  the  acts 
of  the  deiendants. 

5.  That  the  defendants  have  become  liable  to  the  plain- 
tiff, in  proportion  to  the  amount  of  stock  by  them  respec- 
tively subscribed,  and  remaining  unpaid,  according  to  the 
act. 

6.  That  all  the  material  allegations  in  the  several  an- 
swers of  the  defendants,  were  totally  disproved  ;  and  the  an- 
swers so  far  discredited  by  the  testimony,  that  no  part  there- 
of ought  to  be  considered  as  evidence,  especially  as  to  all 
the  allegations  of  fraud  on  the  part  of  the  plaintiff. 

7.  That  those  stockholders  who  had  paid  60  per  cent, 
on  their  shares,  were  not  discharged  from  the  plaintiff's  de- 
mand, by  the  resolution  of  the  1 8th  of  Augu^^  1817,  ex- 
cept |iro  tanto  ;  nor  could  the  plaintiff  be  restricted  in  his 
demand  to  50  per  cent,  as  to  those  who  had  paid  only 
30  per  cent,  as  they  had  not  paid  according  to  the  resolu- 
tion, but  had  attempted  to  forfeit  their  shares. 

8.  That  the  plaintiff,  being  a  creditor  of  the  corporation, 
could  not  be  bouud  by  the  resolution  of  the  19tb  of  Octo^ 
ber,  1810,  or  that  of  November  3,  1817,  as  he  did  not  as- 
sent to  those  resolutions ;  but  on  the  contrary,  protested 
against  them. 

9.  That  the  pretended  engagement  of  the  plaintiff  to  take 
back  the  stock,  at  the  option  of  the  subscribers,  was  not 
proved  ;  but  if  it  were  proved,  it  was  without  considoration^ 
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and  void ;  and  if  it  were  valid,  it  could  not  be  binding  un-       |82h 
til  the  subscribers  had  actually  given  all  tbeir  interest  in 
the  corporation  or  stock,  to  the  plaintiff* 


Oakley  J  contra,  contended,  1.  That  all  the  stockholders 
who  had  paid  fifty  per  onL  on  the  amount  of  tbeir  sub- 
scription ought  to  be  discharged  from  any  further  contribu!* 
tion,  in  virtue  of  the  resolution  of  the  18th  of  ^ugust^  1817, 
by  which  it  was  resolved,  that  any  stockholder  might  trans- 
fer his  stock,  on  paying  the  amount  then  called  for,  with 
costs,  if  any,  and  that  no  further  proceeding  should  be  had 
against  any  subscriber,  other  than  by  way  of  forfeiture  of 
his  stock.  That  the  plaintiff,  being  present  at  the  adoption 
of  this  resolution,  ought  to  be  bound  by  it. 

2.  That  the  stockholders  who  had  paid  thirty  per  cent. 
on  tbeir  subscriptions,  and  had  transferred  their  stock, 
ought  to  be  disch%rg^  from  any  further  contribution,  by 
virtue  of  the  resolution  of  the  board  of  trustees  of  the  19th 
of  October,  1816,  and  of  the  3d  of  •Yoremicr,  1817. 

3.  That  if  any  stockholder  should  be  held  bound  to  con- 
tribute, such  contribution  ought  not  to  exceed  fifty  per  cent* 
on  the  amount  of  his  subscription,  by  virtue  of  the  resolu- 
tion of  the  18th  of  August,  1817. 

4.  That  in  case  any  contribution  should  be  decreed,  the 
stockholders  ought  not  to  be  bound  by  the  settlement  made 
with  the  plaintiff;  by  the  trustees ;  hut  the  accounts  ought 
to  be  opened ;  and  a  new  account  stated,  having  regard  to 
the  real  value  of  the  property  transferred  to  the  Company. 

5.  That  in  case  contribution  should  be  decreed  against 
any  of  the  stockholders,  the  plaintiff  ought  to  account  and 
give  them  credit  for  the  actual,  value  of  tlie  real  and  person- 
al property  of  the  Company  sold  to  Evertson,  under  the 
plaintiff's  judgment  and  execution ;  such  sale  being  in  trus( 
for  the  plaintiff,  or  subject  to  his  right  of  redemption. 

6.  That  the  stockholders  are  not  individually  liable  to 
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'    1821.       credium,  ontil  the  period  tor  which  tbe  Comfiany  iPat  im- 
^"^^^     eorpMraiwl,  ImuI  expiied ;  and  tbe  proper,  aad  oolf  mtedy 
ir.  for  creditors,  was  to  oooipel  the  tratbees  to  wforee  jHigfnumt 

-  of  tiie  tttbscriptions  of  the  stockholders. 

7.  Thai  if  contribution  should  be  decreed  against  any 
of  ibe  stodEihoiders,  the  shares  of  theae  who  warn  ioiolveot 
abonid  be  ukao  imo  the  account  as  weU  as  those  of  the 
others. 

•  8.  That  if  oontribution  sbooU  be  depracd  against  any 
nf  die  stockholders  who  sbooid  Appear  to  have  aooMiiMa 
with  the  Companyi  an  account  ought  to  be  suted  between 
«ich  slockhdder  and  she  plabtiA,  nUowiiig  a  pmale 
aet«o£ 

».  That  the  plaintiff  eonld  not  be  conaideffsd  as  a  eredi- 
tor,  hi  equity,  as  he  bad  taken  baciL,  under  his  execution, 
the  whole  of  the  property,  and  received  the  enlire  aaiount 
of  the  earnings  of  the  factory,  together  with  la^ge  aums 
^  from  the  stockholders ;  and  that  the  pretended  asltlemeot 

was  a  fraud  on  the  stockholders  not  consenting  to  it,  and 
was  not  binding  on  them* 

10.  That  the  factory  being  subject  to  incumbrances  ma<le 
by  the  plaintiff,  a  short  time  before  he  proposed  the  asso- 
ciation, the  subscribers,  not  having  any  knowledge  of  those 
incumbrances,  ought  not  to  be  obliged  to  pay* 

11.  That  the  plaintiff  having  obtained  subscriptions, 
through  fraud  and  false  representations,  the  personssub* 
scribing  were  not  bound  to  make  cotitribution  to  him. 

12«  That  the  fraud  of  the  plaintiff,  in  imposing  the  pro- 
perty on  the  Company,  at  an  amount  greatly  beyond  its 
real  value  and  cost,  contrary  to  his  engagement,  ought  to 
bar  him  from  any  claim  in  equity,  especially,  as  he  has  now 
the  property  itself,  and  has  appropriated  to  bis  own  use  all 
the  moneys  received. 

13.  That  the  demands  agains't  the  defendants  being,  in 
their  nature  distinct,  and  allowing  of  separate  and  distinct 
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ces,  can  no  more  be  prosecuted  io  one  sait  in  equity,  then       1821'. 
at  ia\r. 

14.  That  the  plaiotiff,  having  examined  some  of  the  de- 
fendants, as  witnesses,  whereby  he  had  waived  any  decree 
against  them,  he  cooid  not  have  a  decree  against  the  other 
defendants. 

16.  That  the  corporcUian  ou^t  to  have  been  made  a 
party  to  the  suit ;  and  on  this  bill,  there  can  be  no  decree 
made,  unless  against  the  defendants  individually. 

July  19«  The  cause  stood  over  for  consideration  until 
tfiis  day. 

The  Chancellor.  This  is  a  suit  against  the  individu- 
al stockholders  of  the  *'  Dutchesi  Cotton  Manufactory ^*^  a 
company  incorporated  ii^  December,  1814,  by  filing  a  certifi- 
cate in  pursuance  of  the  act  of  the  22d  of  JIfarcA,  1811,  enti- 
tled, **  An  act  relative  to  incorporations  for  manufacturing 
purposes.^'  Every  association  incorporated  under  this  act, 
was  declared  to  be,  ibr  ^  the  term  of  twenty  years  next  af- 
ter filing  their  certificate,  a  body  politic  and  corporate.^^ 
The  bill  seeks  to  charge  the  defendants  personally,  for 
a  judgment  debt  of  the  incorporated  company,  on  the 
ground  that  the  corporation  is  dissolved,  and  that  the  mem- 
bers, are  individually  responsible  for  the  corporate  debts, 
to  the  Client  of  their  shares  of  stock.  The  7th  section  of 
the  statute  declares,  that  for  all  debts  which  shall  be  dueand 
owing  by  the  company  at  the  tinu  of  Hi  dissolution^  the  per- 
sons  then  composing  such  company  shall  be  individually 
responsible,  to  the  extent  of  their  respective  shares  of  stock 
in  the  said  company,  and  no  further/* 

1.  The  first  and  leading  question  in  the  case  is,  whether 
the  corporation  is  dissolved,  so  as  to  enable  the  plaintiff  to 
call  upon  the  individual  members.  It  will  not  be  dispu- 
ted that  without  such  a  provision  in  the  statute,  the  indi- 
viduals would  not  be  responsible  in  their  private  property, 
either  before  or  after  the  dissolution  of  the  company,  for 

Vol.  V.  48 
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1  d31.  corporati;  debts.  The  (acts  from  which  an  actual  dissolution 
is  inferred,  are,  that  the  stockholders  have  not  elected  trus- 
tees since  ^pril,  1817,  and  thai  (he  trustees  have  not  met, 

^  as  a  body,  since  the  Slst  o(  December^  1817,  and  that  all  the 

corporate  property, real  and  personal,  was  sold  on  tn  execu- 
tion issued  in  the  name,  and  at  the  instance  of  the  piaintiflf, 
on  (he  1st  ot  Februartf,  I8I8,  and  that  the  members  have 
since   abandoned  all  attention  to  the  institution*       . ' 

The  bill  was  filed  on  the  24th  ofJIpril,  1819,  and  it  ap^ 

pear^  to  me  that  I  am  not  authorized,  from  any  of  the  facts 

in  the  case,  to  consider  the  corporation  as  dissolved,  at  the 

commencement  of  this  suit* 

A  corporation      The  omi$sion  to  elect  new  trustees,  in  1818,  and  1819,  did 

is  not  di«8olved  /.•./.  i  i*        t      .  i-  i 

hv  oiniumf?  to  aot,  ofitscn,  work  a  dissolution,  according  to  the  opmion 
Ires  under  tu  of  the  Supreoic  Court,  in  the  case  of  the  People  v.  Runkh  ; 
intp^rai  part  re   (9  JohnB.  Rep.  1 47.)  and  by  the  authority  of  the  cases  there 

,„^.ns  :       The    V.  ,         ^  '  f        .  ..  . 

trustee*  roiitia-  referred  to,  a  corporate  election  after  the  year,  would  be 

lie  in  omce,  un-  ,        .      .    ,  i.,  -i.         «  .  c 

til  othera  are  good,  upon  geo  Oral  pnnciplcs  of  law,  if  an  integral  part  of 
•lead.  the  corporation  remained ;  and  the  officers  already  in,  would 

continue  to  be  good  officers  after  the  year,  and  until  others 
were  elected.  In  this  case,  we  have  the  express  au- 
thority of  the  statute  under  which  the  corporation  was 
created,  **  that  in  case  it  should  at  any  time  happen  that 
an  election  of  trustees  be  not  made  on  the  day  when,  by 
die  by-laws  of  said  company,  it  ought  to  be  done,  the  said 
company,  for  that  cause,  shall  not  be  dissolved,  but  it  shall 
and  may  be  lawful  on  any  other  day  to  hold  an  election 
for  trustees,  in  such  manner  as  shall  be  directed  bj  the 
by-laws  of  such  company.'' 

The  members  of  the  corporation,  who  are  the  integral 
part  of  it,  are  in  esst^  and  I  see  no  difficulty  in  a  future 
meeting  of  the  last  elected  trustees,  and  in  a  new  election 
of  trustees  to  be  ordered  and  prescribed.  In  Regi* 
na  V.  Ballivos  (1  P.  Wnu.  ^7.)  vacancies  of  the  ca- 
pital  burgesses  were  to  be  filled  up  -  in  fifteen  days,  and 
they  had  neglected  to  fill  up  vacancies  for  32  years,  until 
all  were  extinct  to  one  roan.     In  so  extravagant  a  caaoi 
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Lord  Chief  Justice  Parker  did  DOt  think  it  reasonable  he       1821.^ 

should  have  the  power  of  electing  all  the  rest ;  but  Powel, 

Jm  obBerved,  that  a  corporation  might,  upon  their  charier 

daj,  choose  a  bailiflf)  though  there  was  none  then  in  bclngi  _.____.^_,^,^ 

Dor  had  been  for  20 years  before.     Would  these  Judges 

have  hesitated,  in  a  case  like  this,  when  there  was  no  pre- 

cise  charter  day  mentioned  in  the  law,  to  allow  a  new  elec- 

ti(Hi  of  trustees  by  the  the  stockholders,  though  two  years 

had  intervened,  and  when  the  old  trustees  could  lawfully 

bold  over  ?  It^seems  to  be  too  plain  a  proposition  to  be 

disputed. 

A  corporation  aggregate  may  be  dissolved  within  the  pe-    a  corporation 
riod  prescribed  by  its  charter,  in  certain  modes,  and  upon  t^^'^Sts^i^ 
certain  events,  none  of  which  have  occurred  in  this  case*  od   pretcnCed 
It  may  be  dissolved,  if  it  becomes  incapabU  of  continuing  bv  the  death^of 
its  corporate  succession,  or  executing  its  corporate  func-  ben,oritwj"sI 
tions ;  as  by  the  death  of  all  its  members,  or  the  destruc*  pegnS  p^rt  of 
tion  of  ah  integral  part  of  it,  or  it  may  be  dissolved  by  sur-  ^ii^Lr^  oMu 
render  of  its  franchises  into  the  hands  of  the  government,  [hThaadfonb? 
or  by  forfeiture  of  its  charier  through  abuse  or  neglect  of  ^""T^SrM- 
its  franchises.    The  last  is  the  alleged  ground  of  forfeiture.  l^r*or^m,Tuser 
in  this  case ;  but  I  apprehend,  that  the  forfeiture  in  such  Bu^ioThe'^'ut.* 
case  must  be  judicially  ascertained    and   declared,  and  rdtarTinuj/u 
that  the  power,  which  may  have  been  abused  or  aban-  {"ruined  ^d 
doned,  cannot  be  taken  away   but  by  regular   process.  ^•<^*»'«<^ 
The  judgment  in  such  cases  is,  that  the  partiesbe   ousted, 
or  that  the  liberty  be  seized  into  the  hands  of  the  govern* 
ment.  {Rex  v.  Stevemonj  Ydv,  190.)     This  subject  under* 
went  great  and  learned  discussion  in  the  case  of  the  King 
v.  Atntry^  in  the  K.  B.  (2  Tirm  Rep.  5:5.)  and  it  was  deci- 
ded by  that  court,  as  the  result  of  the  investigation,  that  a 
corporation  may  be  dissolved,  and  its  franchises  lost,  by 
non-user  or  neglect ;  but  it  was  assumed,  as  an  undeniable 
proposition,  that  the  default  was  to  be  judicially  determin- 
ed in  a  suit  instituted  for  the  purpose.    If  the  parties,  ob- 
served Ashhuni^  J.  in  delivering  the  opinion  of  the  Court,^ 
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1821.  being  called  upon  in  a  Court  of  jastice,  (o  state  thei# 
right  to  the  franchise,  neglect  or  refuse  to  do  it,  or  if 
the  corporation  surcease  their  tirofe,  the/  shall  lose  their 
franchise,  and  ibe  judgment  shall  be,  that  the  franchise  be 
seized.  One  great  point  in  that  case  was,  whether  a  cor* 
Jnrh?^^^.  poration  could  be  dissolved  at  all;  and  the  0[rinion  of  the 
•d  ibra  brearii  ten  judges  in  (he  house  of  Lords,  in  1689,  was  relied  on  ta 

of    truit;     bat  •*      **  '  * 

not  QBtii  it  hat  show  that  it  could  not  be  dissolved.     But  Lord  Holl  was  of 

beea  called  up- 
on toailawar.     opinion  that  a  corpomtion  could  be  dissolved  for  a  breach' 

of  trust ;  and  that  seemed  to  be  (be  opinion  of  the  AT.  B, 
in  Sir  James  SmittVi  case,  cited,  also,  as  the  case  of  the 
King  T.  the  Mayor  of  London^  (4  Mod.  33.  Shower^  374.) 
and  it  is  no  doubt  (he  settled  doctrine  at  this  day.    But 
that  a  corporation  is  to   be  adjudged  dissolved  for  non* 
user  or  mis-user  of  its  franchises,  until  it  has  been  called  up- 
on to  answer  for  the  breach  of  trust-,  is  no  where  assumed. 
The  contrary  doctrine  is  universally  taught,  and  it  isfonnd* 
ed  on  very  obvious  principles  of  justice.    In  the  case  of 
Rex  V.  Passmorey  (3  Tetnn  Rep.  199.)  it  was  held  that  when 
the  integral  part  of  a  corporation  is  gone,  and  the  corpora- 
tion bad  no  power  of  restoring  it,  or  of  doing  any  corporate 
act,  it  was  so  far  dissolved  that  the  Crown  might  act  and 
grant  a  new  charter.    It  was  only  for  the  crown  to  inter- 
iere,  without  a  forfeiture  judicially  declared,  and  that  too  in 
in  a  case  where  the  corporation  was  reduced  to  soeh  a  state 
^s  to  be  incapable  of  actirig  or  of  continuing  itself;  the  crown 
might  then  grant  a  new  cbaVter,  said  Mr.  Justtcefiti/Zer,  with- 
out *'  weighing  very  nicely  whether  the  corporation  could 
be  said  to  be  actually  dissolved  or  only  in  danger  of  being 
80.^'    Lord  Kenjfoii  spokc  in  that  case,  with  great  caution^ 
and  with  the  admission  of  due  limitations.    He  agreed  to 
the  validity  of  the  Aew  charter,  but  said,  thai  as  to  particu- 
lar purposes,  which  do  not  relate  to  the  powers  of  gavem- 
nfient,  but  to  personal  privileges,  the  corporation  is  not 
dissolved  until  the  crown  interposes.    A  icirt  facias  was 
proper  when  tbiere  was  a  legal  existing  body  capable  of 
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ftctirtg,  but  who  have  been  guilty  of  abme  of  power,  be^       182L 
cause  when  a  delinquency  was  impoted,  tbey  ought  nol 
to  be  condemned  unheard. 

Astotnii^  the  chafges  iq  (he  bill  in  this  case  to  be  true, 
Lord  Ktaywi  points  out  the  proper  remedy :  It  is  by  the     The  proper 
jedicia)  process  oiidrefacioi}  and  I  believe  there  |s  no  ^"^^.^^^ 
instance  ofcalUng  in  question  the  rights  of  a  corporation,  mji, "u^er°  of  hs 
ds  a  body,  for  the  purpose  of  declaring  its  franchises  for-  |^^;p|^ 
feited  and  Joist,  bot  at  the  instance  and  on  behalf  of  the  go-  ^"^l!^^  ^^ 
ternment.    In  the  case  of  The  Commonwealth  v.  Union  ^yJi^n^* 
tuBtirttnu  Company^  (5  Tyng^  230.)  there  was  an  ap- 
|>licat{on  for  leave  to  ile  an  infonnalioo,  in  the  nature  of 
a  9«o  warranlo^  against  the  corporation,  at  the  relation  of 
an  individual,  on  the  charge  that  the  ccorporation  bad  been 
guilty  of  malfeasance,  in  not  requiring  from  the  members, 
payment  of  fifty  per  cent*  on  their  subscription  stock,  within 
the  time  limited  by  the  statute  of  incorporation,  and  which, 
charge  implied  a  gross  mis-user  of  the  powers  of  thf  corpo» 
ration,  and  one  that  would  incur  a  forfeiture  of  the  chai^ter,. 
Chief  Justice  Panons^  in  delivering  the  .opinion  of  the 
Court,  observed,  that  the  corporation  might  forfeit  its  fran**' 
cbises  by  nonfeasance  or  malfeasance ;  but  the  information 
for  the  purpose,  must  be  presented  under  the  authority  of 
the  State,  which  must  be  a  pnrty  to  the  suit,  and  a  party  to 
the  judgment,  for  the  seizure  of  the  franchises^    This  is 
the  more  indispensable,  as  the  State  may  waive  the  breach 
df  any  implied  or  express  condition  contained  in  the*  char- 
ter. The  remedy  for  the  non-user  or  misHiser  of  the  privi- 
leges of  the  charter,  so  as  to  work  a  forfeiiere,  is  at  law, 
and  not  in  this  Court ;  and  so  it  was  undertood  in  the  ex- 
amination of  the  case  of  the  Attorney  Oeneral  v.  The  Uiica 
Insurance  Company^  (2  Jokne.  Ch.  Rqp.  389.) 

I  concfude,  therefore,  that  the  corporation  is  still  subsist* 
ing,  in  judgment  of  law,  and  that  this  Court  is  not  autho- 
lized,  from  any  thing  that  appears  in  the  case,  to  consider 
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IBAU      tbe  cor|Kmktion  dissolved*    It  foUows,  tbeiit  that  the  bill 


agaiost  indiTidtta!  meoiben  for  a  corporate .  debt,  cannot 

Y.  be  sustained. 

Bkook,' 


2.  Nor  do  I  think  tbat  the  plauui£Ps  claim  ceuld  be«Qp* 
ported,,  to  ibe  eitent  of  the  shares  of  stock  owned  by  the 
ladividual  members,  even  iftbe  corporation  were  now  dis- 
solved, by  the  lapse  of  time.  I  do  not  allude  to  the  frau- 
dulent suggestions  duit  have  been  made  against  the  validity: 
of  the  debt,  for  I  am  willing  to  suppose  ti^at  these  sug» 
gestions  have  been  met  and  repelled  j  but  1  refer  lo  certain 
resolutions  of  the  board  of  .trustees,  of  which  the  plaintiff 
was  a  osember,  passed  when  he  was  present,  and  which 
ought,  in  equity,  te  bar  htm^  at  least  as  a  crediUtrj  from, 
carrying  bis  claims  against  the  individual  memfaen  beyond 
the  provisions  >  of  those  resolutions.  Those  resolntions 
were  a  compact  between  the  representative  and  the 
constituent,  between  the  trustees  and  the  stockholders, 
and  the  plaintiff,  as  a  party  thereto^  is  hound,  in  good  faith, 
to  observe  them. 

The  first  resohition  referred  to,  was  passed  on  the  18th 
ot August^  1817.  The  plaintiff,  at  that  time,  was  a  judgment 
creditor  of  the  corporation,  and  his  judgment  was  the  re* 
suit  of  a  suit  he  had,  in  January  preceding,  commenced 
against  the  company.  The  resolution  directed,  that  the  trea- 
snrershould  provide  a  book  for  the  transfer  of  stock,  and  (hat 
any  person  might  transfer  upon  the  book  of  the  company,* 
the  sum  called  for,  and  the  arrears,  first  been  paid  in  fill), 
with  the  costs  of  suit,  if  any  -,  ^'  and  that  there  should  be  no 
further  demands  made  by  prosecution  against  any  snbscri-^ 
her  upon  his  subscription,  nor  any  proceediogs  be  had 
against  any  subscriber  other  than  by  way  of  forfeiture  of 
bis  said  stock,  in  case  of  his  non-payment  of  any  further 
calk.''  The  plaintiff  wds  present,  as  a  trustee,  and  con- 
curred in  this  resolution ;  and  at  this  time,  the  amount  of 
the  previous  calls  upon  the  stockholders,  amounted  to  5Q 
dollars  on  a  share.    Here  was  an  express  slipulatioui  that 
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tiM  only  renedj  ftgaitst  any  stockbolder  for  noB^paynieiit  1831. 
of  future  calk,  sboold  be  by  forfeitnre  of  hia  ttocki  and  not 
by  pnwecQtioB.  The  statute  under  which  tbe  company 
wa«  incorporated,  and  which  may  be  considered  at  their  ^ 
charter;  gare  to  the  trostieeB  power  '*  to  make  such  by*laWf , 
rales,  and  regulations,  as  ihey  should  doenn  proper,  respect- 
ing the  manageoient  mnd  dispodiion  of  the  stocky  property, 
and  estate  of  the  company ;  and  also  to  call  and  demand 
ffoio  tbe  stockholders,  respectively,  all  such  sAoiff  of  money 
by  them  subscribed,  at  subh  time,  and  m  such  proportions, 
as  they  should  deem  proper,  tinder  pom  tf  /orfeiHng  ike 
$hart9  of  ike  said  fiockholders,  and  all  frevi&us  paymenH 
made  iy  tktm^'^*  4^.  Tbe  stipulation  in  and  by  tbe  reso- 
lotion  was,- that  the  corporation  would  not  prosecute,  but 
proceed  by  way  of  forfeitnre ;  but  it  may  be  said,  tkai 

'  treditoTi  were  not  within  the  words  or  meaning  of  the  reso- 
lution, and  that  it  would  not -impair  their  rtgtit  toehold  in* 

'  diyiduals  responsible,  opontbe  dissolotioa  of  the  company, 
under  the  7th  section  of  the  statute.  This  may  be  true,  as 
to  creditors  in  general ;  but  I  think  a  Court  of  Equity  would 

*  neyer  assist  a  creditor  to  carry  his  claim  upon  indivaduais, 
beyond  the  extent  of  that  resolution,  when  that  creditor 
was,  at  the  time,  preseut,  as  a  trustee,  and  a  party  to  the 
resolution* 

It  was  a  declaratiDii.  to  liie  ilackholders  that  they  couM, 
and  might  rid  theiMehres  of  all  foither  respoosibiiity,  by 
the  forfeiHire  of  their  shares.  There  was  no  exception  or  re- 
Strictioo  as  to  exiiting  debts  ;  and  it  is  very  clear  that  none 

'  wss  inlfcnded  or  implied  attiie  time.  The  stockholders  had 
a  right  to  repoie  upon  the  fiiith  of  that  promise,  and  to 
make  their  arrangements  accocdinf^y. .  Bfany,  of  them 
would  probaMy  dismiss  all  further  concero. about  tlie  insti* 
tntioo.  Tbeptaintifl*  no  doubt  deemed :  his  judgment  debt 
sufficieotJ[y  secure  andier  tbe  operation  of  that  resolution  ^ 
and  he,  in  his  capacity  of  trustee,  amiounced  to  the  company 
how  far  he  was  willing  to  fiti^it  his  eiisting  demand,  in  his 
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1831  •  cbaracter  of  Cfcditor.  He  cannot,  tberifore,  io  justice,  nor 
10  good  fiutb,  eaforce  hit  debt,  in  the  faoe  of  that  raaobtion, 
against  the  individual  memhers,  to  Ibe  whple  extent  of  tb«ir 
.  jHock*  :He  cannot  be  peraiitted  in  thit  case  to  diacrimioale 
between  bia  righti  as«  credilori  and  his  acts  as  a  Irastee. 
Tbere  would  be  aarfstakeo  casidstry  in  the  distinction ;  and 
one  which  «  Court  -of  equity  could  not  recognine :  It  wonU 
have  Ibe  colour  and  efiecl  of  imposition  and  fiwpd* 

The  next  resolution  of  ibe  board  of  tbe  trustees,  still 
ihnher  limitiog  the  demand  of  the  corporation  upon  tbe 
stockholders,  was  passed  the  3d  of  .Yoi^misr,  1817#  Jt 
was  resolved,  <*  that  the  stockholders  of  the  company  have 
the  privilege  of  forfeiting  their  stock  to  the  company,  by 
paying  30  per  cent  on  tbe  subscription  Ust,  togeilier  with 
tbe  cosu  of  suit,  (if  any) .on  or  before 4he  1st  of  Dutwbtr 
following ;  and  it  was  further  resolved  that  tbe  secretary 
of  tbe  company  give  notice  in  tbe  papers  of  tbe  villas^*" 

Tbere  is  no  pretence,  that  this  resolution  was  passed  with 
fraudulent  views,  or  that  .the  stockholders  took  undue  means 
to  procure  it.    It  was  an  expi^ession  of  the  judgment  and 
will  of  the  Urustees,  declared  io  good  failh>  andnpon  a  view 
and  eonsideratioo  of  tbe  existing  ckcomstaoqes  of  (be  ooiu- 
pany ;  and  the  ntockholders  who  availed  themselves  of  this 
resolution,  were    completely  discharged;  they  #e#e   no 
longer  ^'peraoos.composing  the  company,  and  owners. of* 
shares  of  slock)  within  the  pratis«Ni  of  tbe  sutnte  de- 
claring such  persons  individually  responsible,  at  the  dis- 
solution of  tbe  compaiqr.  It  would  be  impossible  10  consider 
the  individuals  who  forfinted  their  shares  upon  the  terms  of 
this  resolution,  as  any  longer  members  of  tbe  company  or 
iNrners  of  shares.    The  trustees  have  power,  by  die  statute, 
to  annex  tbe  penalty  of  forfeiture  of  shares,  to  tbe  qoo-pay- 
ment  of  tbe  calls;  and  after  forfeiture  of  a  share,  the  for« 
mer  owner  loses  it,  and  is  no    longer  a  member,    and 
cannot  be  responsible  as  a  member.    £very  member  whose 
shares  were  forfeited  under  that  resolution,  iswboDy^- 
charged  from  any  responsibility  for  the  plaintiff's  debt ;  and 
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tint  coatequ^ce  unit  (bllow,  unkne  itepuid  be  tbdwa,       1891. 

liwt  the  resoloiion  was  the  leiok  of  a  fiteadoleiit  ecMibioa* 

lioa  b)etweeii  tbe  trusteer  and  the  etockboldeni  to  defraud 

the  plaintiC    There  it  no  oobor  io  ibii  caae  for  thia  can-      ^^^'' 

clu^ioQ ;  and  it  wonld,  tlierefbre,  appca^r  to  kne,  that  among 

the  twenty-tvro  defeodants  in  this  ca^  there  are  thirlsen 

who  have  a  good  defence  under  this  resolutioO)  and  th^e 

are  two  who  have  a  good  defence  under  the  resolution  of 

the  18tb  of  Augwty  1817,  an^.one  more  who  h^s  paid  ipp 

his  diares  in  full;  there  are  not  more  than  six  of  tbe  de« 

fendants  who  have  n5t  paid  30  per  cent,  on  their,  shares. 

The  plairttifT  waip  a  trustee,  f  lul  preset^  when  this  resplu- 
tion  of  the  3d  of  Xontmbtr  was  passed }  but  be  protested 
against  it,  as  it  Woold  not  pay  the  c^bts  of  the  factory.  I 
apprehend)  howevet»  that  tbe  hen^t  of  ti^;s  protest,  a^  it 
respected  bis  claim  agaiqst  the  stpckbplders,  was  waived  by 
his  subsequent  conduct*  TbeTefploUop  was  directed  to  be 
published,  in  the  Poughketpsie  papers,  where  the  plaintiff 
resided,  aud  it  was  published  for  three  we^ ks,  ,in  Jfovej^ber, 
1817,  and  no  notice  of  his  dissent  was  meqtioned  in  t^e 
advertisement  containing  a  cert'^edcopy  pf  the  resolutiop. 
The  stockholders  had  a  right*  to  presume  that  tlie  resoluii^i 
was  with  tbe  assent  of  the  plaintiff,  and  the  plaintiff  suffered 
that  presumption  to  be  drawn^  without  takiog  any  publJN^ 
step  to.p/revent  it. 

Again)  by  the  resolution  of  the  boards  of  tbe  ]lst  of  JDe- 
ctmber^  1^7 j  at  which  the  plaintiff  was  present,  and  poa- 
earrings  it  war  resolved,  that  the  auorney  of  tbe  ^mpai^ 
apply  the  funds  he  had  in  hand,  belonging  to  tbe  ppmpiioy^ 
to  the  qfedit^of  a  ndte  drawn  by  Booih,  Bhomf  Prosbjf  an^ 
Cocksy  at  the' JlfanAal^an  Batik.  The  resolution  fras  passed 
on  the  day  that  the  moneys^  upder  the  operation  .of  the  re- 
solutian  of  the  3d  oCNo^ember^  were  to  have  been  paid  in ; 
and  it  was  passed  irith  a'  view  to  thcgM  very  funds,  .whicb 
amtented  M>  .abput  2,^00  doUacSii  The  note  to  wbich  they 
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1 821  •  were  to  beapplM,  with  die  knowledge  and  assent  of  tin  plain- 
tifl^  was  one  given  for  and  on  account  of  a  debt  daefron» 
the  plaintiff;  and  he  observed  to  one  of  the  witnesses,  that  a 
payment  on  that  note  was  as  good  to  him  as  a  payment  by 
the  members  on  their  atock-  This  was  an  instance  where  the 
plaintiff  availed  himself,  as  a  trustee,  of  the  application,  for 
bis  particular  benefit,  of  moneys  paid  in  by  the  stockhold- 
ers, on  the  faith  of  the  resolution  of  the  3d  m  November^ 
and  with  a  view  and  expectation  of  being  discharged  from 
all  further  payments  by  the  forfeiture  of  their  shares*  This 
was  a  strong  ratification,  on  his  part,  of  the  resolution,  from 
which  he  had  originally  dissented.  He  availed  himself  of  the 
fruits  of  it ;  and  when  these  firuits  were  the  result  of  a  con- 
fidence reposed  in  its  validity,  how  could  he  now  be  per- 
mitted, by  the  aid  of  ibis  Court,  to  disregard  that  confi. 
deoce  and  sanction,  and  look  b^ond  the  resolution  for 
further  payment  ?  Good  faith  would  seem  to  require,  that  he 
should,  at  the  time,  either  have  acquiesced  in  the  resolution, 
or  should  have  made  his  dissent  an  public  as  the  resolutioui 
and  have  abstained  from  all  particular  and  pointed  partici- 
pation in  its  results.  Again ;  on  the  36th  of  December^ 
1 81 7,  he  was  present,  as  a  trustee,  and  concurre(f  in  a  reso- 
lution, ^^that  the  attorney  of  the  Company  be  directed  to 
commence  suits  against  all  the  persons  who  were  subscri- 
bers to  the  stock  of  the  Company,  who  did  not  comply  with 
tht  rtsoliaion  of  the  4ih  if  M'ovember^  181 7.'*  This  re- 
solution is  expressly  stated  in  the  minutes  of  th&^board  to 
have  been  passed  unanimously ;  it  would  appear  that  the 
plaintiff  was  absolutely  and  expressly  committed  by  this 
resolution,  and  that  he  is  now  to  be  deemed  bound,  as  a 
party,  by  these  acts  of  recognition,  to  the  resolution  of  the 
Sd  of  Jioven^bor,  He  woukl,  therefore,  even  upon  the  as- 
sumption of  his  right  to  look  to  the  indivkluals  of  the  Cooh 
pany  ibr  his  corporate  debt,  be  bonnd  to  confine  his  claim 
to  those  wbo  had  not  complied  with  either  of  the  nsola* 
tions  of  the  18di  of  Avgust,  or  3d  of  Jfovtmbor,  1817  ; 
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ind  i|8  tS  those,  be  ooald  not,  onder  the  reidatbii  of  the  183K 
18tb  St  mlugusi,  look  further  than  to  the  payment  of  50 
per  cent,  or  the  arrearages  of  the  prior  calls,  and  to  the  for- 
feitnre  of  their  shares  for  die  residue.  The  plaintiff  presenu 
no  very  iaYourable  claim  to  the  equitable  interposition  of 
this  Court,  even  to  any  extent  Re  'commenced  the  manu- 
facturing establishment  in  question  on  bis  own  account,  and 
with  his  01^  funds,  and,  afterwards,  solicited  and  procured 
the  formation  of  the  Company  to  assist  him,  and  then  sold 
his  private  interest  in  the  establishment  to  the  Company  for 
30,900  dollars,  on  the  1st  of  Jlfoy,  1816.  Re  then  had  a  ba- 
lance liquidated  and  admitted  in  his  favour,  in  Kovtmber^ 

1816,  to  23,493  dollars,  and  in  January ^  1817,  prose- 
cuted  the  Company,  and  in  ^oy,  1817,  obtained  judgment 
against  them;  and,  on  the  1st  of  February^  1818,  sold  on 
execution,  the  whole  real  and  personal  estate  of  the  Com* 
pany,  for  460  dollars.  The  property  which  he  sold,  and 
caused  to  be  purchased  in  for  this  almost  nominal  sum,  he. 
bad,  three  years  before,  sold  to  the  Company  for  the  large 
^ronsideration  which  has  been  mentioned;  and  the  ex- 
tent to  which  he  now  pushes  his  claim,  is  for  the  balance  of 
18,958  dollars  left  unsatisfied,  after  he  had  swept  away  all 
the  stock  of  the  Company,  and  virtually  annihilated  its 
credit  and  capital. 

I  shall,  accordingly,  declare,  that  the  plaintiff  is  not  en- 
titled to  sue  the  members  of  the  Company,  ill  their  individu* 
al  capacity,  for  a  corporate  debt,  inasmuch  as  the  corpora- 
tion is  not,  in  judgment  of  law,  dissolved  ;  nor  can  it  be  dis- 
solved for  any  non-user  or  mis-user  of  its  franchiseteyithoot 
due  process  of  law  ;  and  I  shall  farther  declare,  tMJpiy  the 
resolutions  of  the  18th  of  August^  and  of  3d  of  Jfovembtr^ 

1817,  (to  one  of  which  the  plaintiff  was  a  party  at  the  time, 
and  to  the  other  he  has  given  his  subsequent  assent  and  rati- 
fication,) the  plaintiff  would  not  be  entitled  to  any  claim 
against  those  defendants  who  have  paid  in  30  dollars,  upon 
fach  of  their  shares,  nor  to  any  claim  beyond  50  per  cent. 
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or  tile  arrearages  of  fernier  calls,  and  .the  .forfeiture  pf  dwir 
shares,  as  to  those  defeodants  who  iiave  not  paid  in'  30  per 
cent*  even  if  the  corpoK^tioa  vas  oair  dissolved* 

The  biH  must  be  diMUssed  w^h  costs,  as  toihbse  defrhd- 
aouivho  have  appeared  and  aasireced ;  and  wiihoui  costs,  as 
10  ibnas  defendanls  ;irho  baviB^om  appeared  and  aaawend. 


Decree  a^^ordw^y* 


Van  Horne  and  others  against  D.  Forda. 

Where  a  penon,  named  as  executor  in  a  wfll,  but  who  never  qualified 
as  such,  took  possesaion  and  disposed  of  part  of  the  p^noaal  estate  of 
the  testator,  and  paid  some  of  his  debts :  He/d,  that  these  acts  were 
proof  of  lus  election  to  act  as  ex^utor«  and  ^at  he  w^9  chai^able 
as  executor. 

An  executor  or  trustee  cannot  buj  in  mortgages,  judg;n)ents,  or  other 
debts  of  the  testator,  (or  his  own  benefit,  nor  can  he,  in  any  waj,  deal 
or  traffick  vrith  the  estate,  for  his  own  emolument 

Admitting  that  one  tenant  in  common  may,  in  a  particnlar  case,  pur- 
chase in  an  outstanding  title,  for  his  own  benefit ;  yet  where  two  de* 
visees  are  in  possession  of  land,  under  an  imperfect  title,  derised  to 
them  by  their  common  ancestor,  one  of  them  cannot  boy  up  an  ont- 
standing,  or  an  adverse  title,  to  disseise  or  expel  his  co-tenant,  but 
auch  purchase  will  enure  to  their  common  benefit,  subject  to  ax^eqnal 
contribution  to  the  expense. 


and 


THE  bill  filed  Jult/  28, 1818,  by  Abraham  A.  Van  Home 
and  iAf  his  wifet  and  Jellis  H.  Fonda^  stated,  that  the 
plaint,  Jane  and  JeZ/tr,  were  tbe  only  children  and  beirs 
'at  law  of  Henry  V.  Fonda^  late  of  Catighnawaga^  in  Mont^ 
gomery  county,  deceased.  That  Jellii  Fonda,  father  of  H. 
V.  F,  on  the  23d  of  JIfay,  1791,  made  bis  will,  by  which, 
after  sundry  legacies  and  bequests,  he  devised  all  the  reA- 
due  of  bis  estate  to  his  two  sons,  Henry  and  Dotoo,  the  de« 
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-iJNidftnt;  «id  he  doiniiiated  hi$  son  Doua^  his  son-in-law  1821. 
Jbto  YaieSf  4ik  4)rolher  Jt.  fhnda^  and  bis  friends  H.  Fry 
-and  J.  VanVechUn^  his  ezeculors.  'The  testator  died  the  2Sd 
of  Jmifiy  1791,  seWed,  &e.  or;rea}  and  personal  estate.  The 
jdefendant,  Mm  Yat€8j  and  ^.  Penda^  ^oved  the  Mil,  and 
quaiified.as  ekeculOfSfhefbretbe  aarrogaite  of  M.y  the  oAer 
4W0  fiersons  naaiediiaving  dediaed  ;  but  the  defendant  was 
the  Mle  «otim|  ejBecotor,  and  took  possession  of  all  the  real 
and  personal  estate  of  the  testator,  /.  i\  not  specifically  de- 
vised >  Jbttt  be  aever  filed  any  iaveacory  o(  the  personal  ea- 
^e^  Henry  V.  Fetida  having  made  his  will,  died  the  23d 
|^d[prt/y  17M,  leaving  the  plaintiffs,  Jane  and  Jellitj  his  on- 
ly children  and  heirs  at  law,  and  a  widow.  The  plaintiff, 
Mnu,  ^as  bprn  the  6lh  of  Nvtember,  1792,  and  married  the 
^a'uitiff,  Vm  Home^  the  16th  of  December,  1610;  the 
plaintiff,  Jellis  Y.  F.,  was  born  the  1 2th  of  March,  1795. 
Henry  V.  il,  by  his  yo11>  devised  his  farsa,  be.  at  C.  to  his 
wife,  to  hold  the  saooe  ontil  his  son  Jellie  should  arrive  at 
Uie  ^ige  of  twenty-five  years ;  and  devised  l|e  one  moiety  of 
the  sagie  to  the  plaintiff  Jane^  and  the  other  moiety  to  the 
4>laiotiff  Jellis  ;  bat. his  wife  to  hold,  during  her  natural  life, 
the  iBoiety  devised  to  his  daughter  Jane*  He  empowered 
his  exectitors,  or  the  major  part  of  them,  to  sell  and  convey 
his  real  estate,  or  such  part  thereof  as  might  be  necessary, 
for  the  payment  of  his  debts;  and  he  made  bis  two  children, 
Jane  and  Jellis^  his  residuary  devisees.  He  declared  the  be- 
quest to  bis  wife  to  be  in  lieu  of  dower ;  and  appointed  his 
.brother  Douw^  the  defendant,  Iris  uncle,  John  F.,  and  Evert 
YjUeSy  and  James  Lansings  bis  executors.  The  bill  further 
staled,  that,  soon  after  the  death  of  Henry  V.  f.,  the 
executors  named  in  his  Will,  met  for  the  purpose  of  de- 
termining whether  they  would  undertake  the  executor- 
ship; on  whicb  occasion,  the  defendant  exhibited  a 
•latement  of  the  debts  owing  by  if.  F.  jP.,  amount- 
ing to  1,526/.  8;.,  and  of  debts  due  to  him,  amounting 
to  222/.  15s.,  which  he  represented  as  correct.  That  at 
this  meeting,  the  defendant  proposed  that  a  part  of  the  old 
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1821.  Cavghnawaga  farm  should  be  sold,  for  the  paymctot  of  ibe 
debu  of  Henry  V.  F. ;  to  which  JoA»  F.  objected,  and 
stated,  tliat  the  estatejrf*  Hehry  V.  F.  was  entided  to  one 
half  of  the  moneys  which  the  defendant  had  received,  or  was 
to  receive,  from  the  estate,  as  a  compensation  for  lands  in 
the  Royal  Qrtmt^  which  Jellis  F«,  deceased,  bad  purchased 
from  the  Indian  children  of  Sir  William  Johmon.  That  the 
defendant  answered,  that  JtllU  Fonda^s  title  was  deficient; 
and  that  he,  the  defendant,  had  been  to  Upper  Canada  to 
get  a  conveyance,  aod  intimate^  ^bat  he  should  notpay  over 
any  of  the  moneys  to  the  estate  of  Hmty  V.  F.  T^ 
John  F.  was  so  in^^nsed  fit  the  condifct  of  the  defendl^ 
that  he  refused  to  prove  or  act  under  the  will  of  Benry  K 
F.j  and  the  meeting  was  acco^dii)gIy  broken  up,  and  neither 
he,  nor  Jamet  Lanring^  nor  Slvtrt  *^aten^  took  upon  then* 
selves  the  execution  of  the  will. 

That  JTe/Zu  F.  purchased  2,000  aci^(  of  land,  in  the  Roy- 
al Grants  of  Brant  Johnson,  (a  natural  soi^  of  Sir  William 
Johntotif)  and jmio  executed  a  ,dced  in  fee  for  the  land,  da- 
ted Ju/y  8,  1789.  That  on  the  2^jh  of  December^  1790, 
Jellis  F^  nnd.  his  wife  conveyed  the  same  land  to  Jbrahan^ 
G.  Lfaruingf  and  his  heirs,  &c.  in  trust,  for  Jellis  ^  F.y  his 
heirs  and  assigns  forever«  That  A.  O.  l^nting^  on  the 
]5th  of  August,  1791,  conveyed  certain  lots,  parcel  of  the 
2,000  acres,  to  John  Lansingyjun.  on  th^same  triMt,  for  the 
benefit  of  Jellis  F.^  Ssq. ,  1  hat  John  L.,  j}/^  and  his  wife, 
and  Abraham  G.L.  and  his  wife,  on  the  1 9th  of />ecem(<r, 
1793,  released  the  whole  9|^)€|0  acres  to  Henry  V.  F.  and 
J)omo  F.f  as  tenants  in  common,  and  entitled  thereto,  under 
the  will  of  their  father  JeJluF.  That,  it  being  supposed 
that  tlie  land  liad  been  forfeited  to  the  State,  by  the  attainder 
of  Sir  John  Johnson^  the  only  son  and  heir  at  law  of  Sir  W, 
/.,  or  by  the  attainder  of  William  J^  and  Brant  J*^  the  de- 
visees thereof,  and  been  sold  by  the  commissioners  of  for^ 
feitures;  for  the  purpose  of  avoiding  controversy,  and 
with  a  view  to  facilitate  an  application  to  the  Legislature, 
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by  vesting  the  legal  title  in  tbe  derendant  solely,  and  giving  1821. 
bim  a  discrettooary  power  as^to  the  terioa  of  compromise 
vith  the  Slate,  it  was  agreed  between  H.  V.  F.  and  the  de- 
fendant J9.  F.y  that  H.  should  convey  to  the  latter  all  hb 
interest  in  the  3,000  acres ;  which  was  accordingly  done, 
by  a  deed  from  //•  and  his  wife,  dated  May  3,  1794.  That 
the  cominissiooers,  on  behalf  of  the  State,  agreed  with  the 
defendant,  to  pay  him,  in  extingaishment  of  their  claim, 
three  dollars  and  twenty-five  cents  an  acre  ;  and  the  defend- 
ant and  his  wife,  accordingly,  on  the  20th  of  March^  1709., 
valeased  the  2,000  acres  to  the  State,  and  the  defendant,  af* 
terwards,  received  the  som  of  six  thousand  five  hundred  dol- 
lars from  the  State,  to  the  one  half  of  which  sura,  H.  V.  il 
was,  and  his  legal  representatives,  since  fai^  death,  were 
justly  entided.  That  H.  V.  F.  and  his  wife,  on  the  13th  of 
jtf  ay,  1794,  executed  a  mortgage  of  the  rents  and  reversions 
of  certain  lots  in  the  Royal  Grants  being  part  of  tbe  residue 
of  the  real  estate  oCJellis  F.,  devised  to  Henty  F.  F.  and 
D.  jP.,  and  assigned  to  Hi  V.  in  severalty,  for  securing  the 
payment  of  250  dollars  and  the  interest.  That  in  Ftbruary^ 
1800,  the  defendant  procured  an  assignment  of  the  mortgage 
to  him  from  J.  F.,  and  proceeded  to  sell  the  premises,  under 
colour  of  a  power  contained  in  the  mortgage,  and  purcha- 
sed them  himself;  and  has,  thereby,  possessed  himself  of  the 
rents.  That  the  pretended  power  was  void,  as  Htnry  V. 
was,  at  the  time  of  its  execution,  under  the  age  of  25  years. 
That  the  defendant  obtained  an  lusignment  of  a  judgment  of 
^dam  Snell  against  Henry  V.  F.,'  Under  which,  in  1814,  he 
sold  100  acres  of  the  land.  That  the  payments  made  on  the 
mortgage,  and  the  rents  received,  or  which  might  have  been 
received  by  tbe  defendant,  far  exceeded  the  principal  and 
interest  due  on  the  mortgage.  That  in  Marchy  1 803,  Wor* 
den  Hammond  married  tlie  widow  of  Henry  V*  F.,  and  died 
the  29th  of  Juiy^  1813.  That  Myndtrt  B.  fVimpU  recover- 
ed a  judgment  in  1806  or  1807,  against  Hammond  and  bis 
wifet  tbe  plaintiflsj  Jatu  aqd  JeUis  H.  F.  as  heirs  and  devi- 


am  CASES  m  chancery. 

]83f.  8MB  of  Henry  V.  /"«  on  his  bond  for  SOpovndf,  dated  July 
(Othy  17M.  That  Pe/er  FtOman  sko  recovered  a  judg- 
ment against  the  same  persons,  as  heirg'  and  devisees  of 
Henry  V.  #1,-  in  1806  or  1807,  ott  his  bond  foi*  55'pbUddft, 
dated  S^pitmher  Wth,  1?>6.  That  execation,  on  these  jud^- 
ment^,  were*  issued  in  1807,  under  whldi  the  Cartghnatohga 
firm,  Of  land  deWsed  by  Jeltts  H\  R  deceased,  to  If.  V, 
F.y  amoatiting  to  above  SSQ'acfrefe,  iras  sold  by  the  sheriff) 
and'  thedeffertdatir  becairife  the  purchaser.  That  the  defend-' 
ant,  at  the  time  of  sale,  declairedpublrcly;  that  he  intetlded' 
to  purchase  the  land  foi'  the  bchfefit  of  his  brother's  infant' 
cWrdren;  the  pirfintlfls  Jet/rCand  Jrt/fs  J¥.;  in  consequence 
of  vi'Iiidh '  declaration  there  was  no  Cdmpethion,  and  the 
land  was  struck  off^  in  a  few  niUiutes,  to  the  defendant,  fbr' 
a  nominal  price.  That  the  defendant  since,  and  now  pre- 
tends that  he  fairly  purchased  the  lands  at  the  sheriff^s  sale 
for  his  own  benefit,  and  paid  the  sheriff*  586  dollars  ahd* 
Xb  cents  for  the  same ;  and  falsely  and  fraudulently  sets  up' 
a  mortgage  in  fee  of  the  farni,  by  Htnry  V.  dated  lOih  of 
January^  1799,  to  John  Jacob  Beekman^  his  father-in-law,' 
and  to  the  defeiidant,  for  securing  the  payment  of  15T 
pounds,  according  to  the  condition  of  a  bond  to  /•  /.'  i?* 
and  380  pounds  to  the  defendant,  with  interest,  from' 
the  date  of  the  mortgage.  That  the  defendant  Iiad'the 
entire  control  of  the  executions  and  sales ;  and'  never  pald^ 
any  part  of  tlie  money  bid  by  him  for  the  lands  to  the  sheriff*. 
That  .the  fatm  so  sold  wfts  under  high  improvement' and 
cultivation,  and  ot  great  valiie;  and  that  two  acres  of  tb^' 
land  would,  at  a  fair  sale,  liave'sold  for  enodgh  td  h^ve* 
satisfied  the  executions  and  costs.  That'  he  mortgage  td* 
J.  /.  B.  and  the  deft^hdant,  wa^  taken  wlien  Henry  K.  Wals* 
very  ill ;  and  that  the  suitl  of  380  pounds,  was  included  in-the' 
mortgage,  uoder  a  prottis^  of  the'defendant  that  he  Would^sti**  * 
vance  the  money' to  meet  the  watits  of  Henry  V.\  but  that' 
lione'of'it  was  paitt.  That  the  defendant  obtained  O^ooittN^ 
widow  of  Hhiry  V.  a  release*  dp  ber  dower  in  the  farm/ 
and  in  lieu  thereof,  assigned  to  her  a  part  of  the  land  for  life, 
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awl  aAwvarltf  tmcnnd  firvm  k^  %  rOfim^  /pf  Ibe  ]Wi  #o      1821. 
ani^ed^^MT*    Thptfin  JSW,  tb«4rfe9*Wli*l«ewpte4  to    v^^-v-jni!' 
eiloi*  fr<N9l  lli»  plwiNJff,  A  Fw  Hmtj  r  r^p^itiw  irf*  ^^^  "^^ 
ihe  defend^m'a  rigbt  to  tbf  tkfm ;  boc  bftving  6iiM  to  ob*  ^ 
tain  it,  Ik  iKoogk  «i  aciiMof  efoctatnt  ugajofl  M.  V.  A* 
and  liinied  Mas  out  of  pogaession.  Thai  the  widoiir..of  J</tti 
F.  c^DtiaiMl  in  f>ea#aaoian  of ibe  fiovn  with  the  content  of  4iie 
defendant,  froni  the  death  of  iier  haaband  nnlil  afae  died«  in 
FebrUMy,  1864,  when  tJw  defiopdanl  potseaied  Mnwalf  of  the 
stock,  &c'  on  Hie  fam* 

The  bHl  pray td  for  a  diacoTery  and  en  acconntofthe  real 
and  personal  estate  of  Jeliis  F«,  not  specifieally  devised,  a 
moiety  of  whieb  belonged  to  Henry  V.  F.j  and  of  the  rents, 
profits,  proceeds,  8zc.  and  for  generd  rdief. 

The  defendant,  in  bis  answer,  gave  scbedoles  of  the  real 
and  personal  estate  of  Jellis  F.,  and  of  the  personal  estate  of 
the  widow.  He  stated  that  Henry  V.  P.  lived  with  bis  mo* 
ther,  on  the  C.  farm,  until  liis  death.  He  admitted,  that  hd 
was  the  active  executor  of  Jeltis  F.,  and  the  receipt  of  the 
rents  and  profits  of  the  real  estate,  and  of  the  personal  es* 
tate,  as  stated  in  the  schedules.  That  he  madeoo  inventory 
of  the  personal  estate ;  but  he  made  a  statement  of  the  debts 
and  credits,  as  set  forth  in  scheddes.  That  he  received  a 
lett^,  on  the  16tb  of  March,  1799,  from  Henry  F.  F.,  a 
short  time  before  his  death ;  and  that  he  promised  Henry  V. 
F.  to  take  care  of  his  children.  That  he  made  the  statement 
to  his  co-executors  of  the  debts  of  He^vry  F.  F.,  as  mention- 
ed in  the  bill,  and  that  he  had  paid  the  debts  marked  "  set- 
lledj^*  out  of  his  own  moneys,  and  taken  an  assignment  of 
the  securities  for  them;  and  that  the  debts  were  marked 
"  settled,"  in  the  statement,  after  the  same  were  paid  and  as* 
signed  to  him,  and  after  the  statement  had  been  exhibited  at 
the  meeting  of  the  executors.  He  denied  that  he  acted  as 
executor  oi Henry  V.  F,  or  that  he  received  and  paid  debts  as 
his  executor.  He  admitted  that  Sir  William  Johnson  died 
seized  of  the  2,000  acres  in  the  Royal  Grant^  aod  tliat  ha^ 
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1 821  •       devised  1 ,000  «cret  thereof,  to  bit  sod  BrmU^  and  1  ,(MM  acres* 
^^^^v'^^     to  his  son  Wuliam;  hot  he  denied  that  WillkMi  ever  sold 
VaitHobhs    and  conveyed  his  i, 000  acres  to  Brant.    He  admitted  the' 
Fonda.      conveyance  of  the  3,000  by  Brant  J.  to  Htnrjf  V.  #1  and 
.  that  the  conveyance  was  delivered  np  to  the  State  commts* 

sioners,  on  die  Hth  of  Marehj  1799.  » He  admitted  that 
JelUs  /I,  on  the  88th  of  Ikcembtr^  1700|  scdd  and  convey- 
ed the  2,000  acres  of  land  to  Mraham  O.  Lwmng,  <br  fbe 
^  consideration  of  one  hundred  poonds,  in  fte,  with  wairanty ; 
bot  he  denied  that  it  was  opon  any  trait  whatever,  express 
or  implied,  for  the  benefit  of  JtUit  F.  That  ^iroAoas  O. 
Lansing  sold  and  conveyed  the  lots  nsentioned  in  the  bill^ 
to  John  Lan$ingn  Jan.,  but  not  upon  any  trnst  whatever* 
That  Abraham  6.  L.  and  John.  JLj  jun.,  soon  afcerwardsy 
discovered  that  Brant  X  had  no  right  or  title  to  the  1,000 
acres  devised  to  William  J.,  and  they  threatened  to  prose- 
cate  the  eiecntors  of  Jellis  H.  F.  on  the  covenant  in  his 
deed.  That  the  defendant  and  Htnry  V.  F.y  being  advbed 
that  the  title  of  Brant  J.  to  the  1«000  acres,  was  not  valid, 
on  |he  19th  of  December^  1793,  conveyed  to  Abraham  O.  L. 
and  John  L»,  2,250  acres  in  Fonda^i  Patent^  and  400  acres 
in  the  third  allotment  of  the  Royal  Grants  in  lieu  thereof* 
And  on  the  19th  of  December ^  1793,  Abraham  O.  L.  and 
John  L.  conveyed  back  to  the  defendant  and  Henry  F.  F.  the 
2,000  acres.  That  on  the  3d  of  May,  1794,  Henry  V.  F. 
conveyed  his  right  to  the  1,000  acres,  devised  to  Brant  J., 
to  the  defendant,  for  one  hundred  pounds,  which  was  a  va- 
luable coKsideration,  truly  paid  i  and  he  denied  that  the  con- 
veyance was  for  the  purpose,  or  on  the  terms  set  forth  in  the 
bill.  That  on  the  29th  of  May^  1 795,  be  purchased  of  Mon$ 
Johnson^  son  and  heir  at  law  of  William  Johnson^  the  devi- 
see of  Sir  fVilliam  J.,  bis  right  and  title  to  1,000  acres,  for 
the  consideration  of  600  dollars.  That  the  defendant,  after- 
wards, released  his  right  to  the  2,000  acres,  to  the  People  of 
the  State,  fpr  6,250  dollars ;  but  he  denied  that  Henry  V.  F. 
was,  in  any  way,  concerned  in  this  compromise  with  the 
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CemminiDoerg,  or  that  he  was  enlitled  to  aoy  part  of  the      lB3i. 
iMiiey  received. 

He  denied  all  fraud  or  anfairness  in  the  purchase  of 
Hmry  V.  f.^  but  averred  that  the  same  was  for  a  valuable 
cousideration )  and  that  on  tbe24th  oi  Aprils  1794,  be  con- 
veje4  to  HmryV^  jF;,  1  vMK)  acres  of  land  io  the  Hojal  Grant, 
in  satisTaclion  of  all  his  right  and  interest  (o  the  said  1,000 
acres  of  BraniJ^  pursuant  to  an  agreement  between  them. 

Ho"  admitted  the  mortgage  o{  Henry  V.  F*^  of  the  IStbof 
JMsy,  1704,  to  Jb#«/»A  Keics,  of  part  of  the  estate  devised 
to  him  and  Henry  F.,  as  tenants  in  common;  but  he  averred 
that  he  bad  released  his  right,  &c.  in  the  premises  to  Htnry 
V»  F^  in  consideration  of  the  release  by  him  of  his  right  in 
the  1,000  acres.  He  admitted  that  he  and  Htary  V.  il,  in 
1793,  leased  lots  to  five  different  persons,  whom  he  named^ 
and  that  H*'V.  F.  afterwards  released  the  reversion  of  one 
of  the  lets,  to  the  lessee,  Flini.  That  Jtllii  H.  F.,  the  7tb 
of  Oeiobtft  1788,  executed  four  leases  of  100  acres  each, 
in  lot  No.  17^  included  in  the  mortgage  to  J.  Yaiu.  That 
the  defendant,  on  the  4th  of  Ftbruary^  1800,  purchased 
Yates^  mortgage,  for  875  dollars  and  35  cents,  and  sold  the 
mortgaged  premises,  by  virtue  of  the  power  contained  in 
the  mortgage,  the  30(h  o(  August^  1800,  for  400  dollars ; 
and  became  himself  the  purchaser.  That  the  sale  and  pur* 
chase  were  fair  and  bonajide.  He  admitted,  that  at  the  time 
that  HtnryV.  F.  executed  the  mortgage,  he  was  under  twen- 
ty-five years  ofage,  but  thatthedefendantwasignorantof  the 
fact,  until  some  time  in  1804.  That  HenryV.  F.,  on  the  S5th 
otJuLf/j  1799,  gave  a  sealed  bill  io  Adam  Stie2{,  for  the  penal 
sum  of  820  dollars,  to  secure  the  payment  of  410  dollars, 
with  a  warrant  of  attorney,  by  virtue  of  which,  a  judgment 
was  entered  on  the  bill,  in  the  Supreme  Court,  the  20th 
of  May f  1799.  That  on  the  4th  of  September,  1800,  he 
purchased  and  took  an  assignment  of  the  judgment  from 
Snell^  for  445  dollars  and  52  cents,  being  the  principal,  in- 
terest, and  costs,  then  due,  which  he  paid.  That  be  caused 
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1821.  the  jadgiMnt  to  be  r^viyed  In  1814,  B|MMt?«iie^iaftiiily 
as  devisees  of  Henry  V.  F.  That  on  the  17th  olMff^  1810^ 
he  sold  and  conveyed  the  reverrioD  of  (00  acres  of  Iwld, 
cotnprticd  in  the  AHirlgBge  to  Yatee^  for  214  doHtn  and 
28  cents  ;  that  on  the  23d  of  May,  1811,  he  gratniioutly 
conveyed  the  reversion  of  300  acres  iii  the  same  lot.  No. 
17,  to  the  widow  of  Htnty  F.  F«,  for  life«  That  in  Martha 
1814|  lot  No.  2.  in  the  Royal  GroiU,  belonging  to  Htnry 
V.y  was  seijsed  dtod  (old  undor  an  execatioa,  issued  on  the 
judgment  of  Sn^ilj  nod  was  atrudi  ofi^  at  the  sheriif 's  saie« 
to  the  defendant,  as  the  highest  bidder,  for  859  dollars  and 
97  cents.  That  he  sold  the  lot,  on  the  same  day,  for  dOO 
dollars.  That  the  schedule  G.  annexed  to  bis  answer 
contained  a  true  account  of  the  sums  received  by  hin  from 
the  sales  of  parts  of  the  premises,  and  of  the  rents  in  arrear^ 
kc.  That  Af.  B.  Wimple,  about  the  7th  of  At^gusi^  1807, 
recovered  a  judgment  against  the  plaintiffs,  Jane  and  JelltM 
H.  F.,  as  heirs  and  devisees  of  Htmry  V.  il,  for  321  dcdkra 
and  36  cents*  That  Pet$r  Putnam  also  recovered  a  judgment 
agjsinst  the  saoM  plainiiffs,  as  heirs  and  devisees  of  il.  F.  F.^ 
on  the  3d  o{^t4gtisif  1 807,  for  265  do|hirs  and  48  cants.  That 
oxectttious  were  issued  ou  those  judgmeots  in  1807,  by 
virtue  of  which  the  sheriff  seised  the  Cat^Anowa^^a 
farm,  (except  the  fifty  acres  sold  to  Yatet^)  containing  272 
acres  and  an  half;  and  sold  the  same  on  the  38th  of  Oc* 
iober^  1807,  to  the  defendant,  as  the  highest  bidder,  for  520 
dollars,  subject  to  all  antecedent  incumbrances.  That  the 
ferm  was  then  subject  to  the  mortgage  to  /•  J.  Beekma$i, 
and  the  defendant,  for  1,347  dollars,  and  to  a  judgment  ia 
favour  of  John  Davit,  for  250  dollars,  and  to  the  balance 
due  on  a  judgment  in  favour  of  S/eve?i^o»and  JDozce,  of  135 
dollars  and  32  cents.  That  there  was  due  on  ihese  three  in- 
cumbrances, at  the  time  the  larra  was  sold,  exclusive  of  the 
two  execnttons,  2,937 dollars  and  66  cents*  The  defendant 
alleged,  that  the  purchase  of  the  farm  by  him,  at  the  sheriff'a 
aale,  was  iair  and  bima^dt^uA  that  be  had  no  interest  in  tlie 
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liieMlaoc«x»flheeMeiilMM8.  TbattiiketASM  oftbesaky 
Ibore  were  oiber  debia  of  Hmtsf  F«  /I,  atsigaed  lo  hioi,  and 
a.promiBSorjr  note  ^  £•  F.  Fm^  far  100  deUais^  for  niMMy 
koi  to  bim.  Tbet  bit  object  in  pwretaaaing  the  fiirn  was  to 
^eente  the  oMtfoat  of  bta  fiiree  Uem^  and  of  tbe  debta 
ilietitioned  in  a  achedule  atinesed  to  his  aoftwor*  That  the 
farm,  at  tbe  time  of  the  sbcriff't  aaloi  #aa  not  worth 
inore  tlwn  8^000  ddlan}  and  that  be  has  ailde  imptoire* 
ments  ithce,  to  the  asManl  of  2,M0  dolhDV.  He  denied  ait 
the  chergei  of  fmd  or  imftopef  condoctia  thia  transaetion* 
He  statedf  that  his  part  of  the  mortgage  debt  of  Bt^kma^^ 
consisted  in  notes  of  H.  F.  jP.  to  the  amoimt  of  380  poaodi, 
to  secure  which  and  the  debt  of  J9.,  the  mortgage  Was 
giten,  aed  the  notes  then  delivered  up  to  Henry  V.  F. 
He  admitted  tbe  agreement  with  the  widow  oiHmry  V.F. 
relativie  to  the  dower ;  and  stated,  that  she  mortgaged 
the  lands  assigned  lo  her  for  her  dower  to  A.  Van  FiecA* 
tsfi,  to  seeore  706  dollars  and  14  c^nts,  of  which  som  £58 
dollars  and  80  centSr  belonged  to  the  deieodalil>  being  mo* 
ney  lent  to  ber  seeond  husband  W,IL:  that  the  delendant, 
on  the  Itth  of  Siptetnberf  ISlO,  paid  tbe  som  due  Vm 
Vechttn  and  took  an  assignment  of  tbe  a>oH|ga(pe  }  and  in 
October,  1810,  IV.  i7.  and  his  Wife  released  her  right  in  tbe 
mortgaged  premises  to  tbe  defendant,  in  payment  of  the 
mortgage ;  and  thus  be  acquired  a  legal  and  bona  fide 
title  to  the  Caughnawaga  farm ;  and  he  denied  all  manner 
of  fraud  charged  in  the  bill,  as  to  his  acquiring  a  title  to  that 
farm.  That  the  plaintiff,  A.  Van  Home,  soon  after  bis  mar- 
riage with  the  plaintiff  Jane,  took  possession  of  four  or  fire 
acres  of  the  premises,  under  some  understanding  that  he 
should  take  a  lease  from  the  defendant,  which,  howeveri 
was  not  executed  ;  and  he  was,  afterwards,  ejected  by  tbe 
defendant    He  admitted,  that  the  widow  of  Jellis  F. 
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lflH«       CMtioued    M  the  Caugknawaga  turn  ootU  ber  4nft; 
^^^!C^     that  the  iMd«  m  win  io  Ftbrumy,  1808^  the  tubatMice  of 
r.  which  was  stated  by  the  defendaDt,  and  made  Jhhn  Yatts 

and  the  defendant  her  eiecnton.  That  an  ioveatory  waa 
taken  of  her  affects,  anda  division  asade  thereof^  accord- 
mg  to  the  bequest  io  the  wiii,  &c.,  and  copies  of.  the  inven- 
torj  and  division  were  set  forth  in  a  schedule  annexed 
to  the  answer.  That  the  defendant  todc  nothing.  That 
be  took  possession,  as  ezecntor  of /eSis  F.  of  three  negroes, 
and  disposed  of  tbein,  according  to  a  schedule  annexed. 
That  no  stock  or  utensib  were  left  on  the  farm ;  (hat  the 
widow,  Henty  V.  F.  and  his  widow  took  every  thing.  He 
gave  an  accouat,  in  schedules  annexed  to  bis  answer,  of  the 
rents  and  profits  of  the  real  and  personal  estate  of  JeUis  F.i 
and  stated  that  he  did  not  receive  enough  to  pay  the  debta 
^nd  legacies.  He  admitted  that  the  plaintiffs,  Jane  and  Jetfis 
H.  f*.,  were  entitled  to  a  moiety  of  the  surplus,  if  any » of  the 
real  and  personal  estate  oiJeUU  F.  excepting  such  parts 
as  bad  been  sold  by  the  trustees  named  in  the  will,  for  the 
payments  of  debts  and  legacies.  He  denied,  that  he  un- 
fairly or  fraudulently  misapplied,  or  converted  to  his  own 
use,  any  part  of  the  estate.  He  stated  various  gratuitous 
expenses  incurred  by  him  in  the  education  and  mainte- 
nance of  the  plaintiffs,  Jmf  and  Je/^  H.  jP.,  which  he  alle- 
ged amounted  to  above  2,000  dollars^ 

.  A  general  replication  was  filed,  and  above  forty  witnes- 
ses were  examined,  and  various  documents  and  papers  ex- 
hibited by  the  parties,  respectively. 

Jpril  I2thi  1821*    The  cause  was  brought  to  a  hearing 
this  day. 

Henrt/  for  the  plaintifis.  He  made  the  following  points : 
1.  That  the  defendant  fraudulently  prevented  the  per- 
sons nominated  as  executors  with  him  by  the  will  of  JSfn- 
ry  r.  Fondaf  deceased,  from  undertaking  the  executorship  - 
and,  afterwards,  by  intermeddling  with  the  personal  estate 
became  executor  de  son  tort.  . 
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i.  TiMit  the  deed  of  the  Sd  of  May,  1794,  from  Hmty  1891; 
V.  Fanda^  and  Catlma  his  wife,  to  the  defendaDt,  of  Bntni  V'^^v^ 
MhtUon^B  tOOO  acres,  wns  not  an  absolute  eoiiveyaace,  y 

but  was  intended  to  vest  the  tide  in  the  defendant,  to  eoaUe^  ^^°^ 
Uu  to  make  a  compromise  with  the  people  of  1Mb  State. 

3.  That  the  con? eyance  of  the  34tb  of  i/M^,  1794^  fronf 
the  defendant  to  Henry  V.  Ftrnda,  was  not  the  coftttdera* 
tion  for  the  last  mentioned  deed. 

4.  That  'the  defendant,  either  as  the  fellow  tenant  of 
Henry  V.  Fonda^  or  as  an  execntor  of  the  will  6(JeUitF<m» 
ddf  is  bound  to  account  for  half  of  (he  moneys  received  by 
bim  from  the  State,  in  extinguishment  of  the  title  to  S,006 
acres  of  land  in  the  royal  grant,  devised  by  Sir  IFUliam 
Joknson  to  Brant  Johnson  and  IVUliam  Johntonj  with  in* 
t^est,  after  deducting  the  sum  of  620  dollars,  paid  by  the 
defendant  for  the  adverse  claim  of  Moses  Johnscn^  as  the 
heir  of  William  Joknson» 

5.  That  if  ftie  defendant  is  not  bound  to  account  for  the 
one  half  of  such  moneys,  he  is  bound,  as  fellow  tenant 
ot Henry  V.  Fonda,  and  executoi*  ofJellis  Fonda^  to  account 
for  one  half  of  what  was  received  for  WiUksm  Joknson* s 
1000  acres,  after  deducting  what  was  paid  for  the  adverse 
claim,  with  interest. 

6.  That  the  plaintiflfk  are  entitled  to  redeem  the  landif 
and  tenements  mortgaged  by  Henry  V.  Fonda  and  wife  to 
Joseph  Yates  ;  and  that  for  that  purpose,  an  account  should 
he  decreed  between  the  defendant  and  the  plainiiff] 
crediting  whatever  may  have  been  unpaid  upon  the  mort* 
gage  of  principal  or  interest,  and  charging  the  defendant, 
with  all  rents  reserved,  or  moneys  which  may  have  beett 
in  wy  wise  received,  or  might  have  been  recovered  from 
the  mortgaged  premises,  or  any  part  thereof,  with  interest 
thereon  ;  and  also,  for  all  moneys  received  on  actual  salts 
and  conveyances,  of  any  parts  of  the  mortgaged  premises ; 
and  that  any  parts  of  the  same  remaining  unsoldi  be  con* 


leU.      %ty^hyilk^»A^tluk^tVb,famMA/id^iM,{ree^     ail 
iBciniibrBOOefl* 

7^  TfaikUhe«le  ofilot  No.  2  Jo  tbe  rojrqd  gi^ni,  ttodi^r 
Ihe  |ii4goi^«Eiitiv0iif  of  Adam  SneU^  jreviyed  hy  the  4»- 
feAdUM,  JRW  iraudiikiit;  and*  liiefefore,  ihe  jAefendaot. 
•bevtd  he  ^tocffaed  to  accemt  for  tbe  price  jat  which  .tiie 
•ame  m0B  «oMf  wMb  iolereit 

8.  That  the  mortgage  of  the  IQthof  Joniiaiy,  1799,  from 
2Ibiiy  Vp  Hmda  to  ^fciW  /oepA  Bedhnan^  arvd  >he  defend- 
ant,  a«  to  the  debt  ^f  38(V.  preteoded  ia  be  s^cired  there- 
by to  the  defeodaoi^  -wms  ^nd  •«>  9ct  up  .and  kept  <mp  fooCi 
frandulenlAj^  apd  ought,  Jtherelbaa  to  he  so  fiir  disallowed ; 
but,  if^takea  iota  accoiuit,  it  «hoiild4Uily  he  at  tO'SiMOs  ap* 
tuallj  proved  xp  have  been  p^ud* 

^.  iThat thesale  of  Ihe  Cavghnamaga  fanii|  was  (raudu*. 
leal  and  void,  i|r  purchased  by  tbedefeodant  in  his  character, 
of  executor  de  son  tort  o(  Henry  V*  Fondfi;  jdeceased ;  »nA 
that  tbeidefeodapt  «houkl>be  decreed  io  convey  tbe  safue 
to  the  plaiotiffs,  Jwe  and  JMih  f(ce  from  aU  ioounp^* 
brances,  nfter  an  account,  chai^iug  him  with  reiHs  and  pro- 
fits, aod^rediliDgihiip  with  actual  expenditures  for  repair^ 
only,  and  with  any  debts  actually  due  to  him  from  Htnftf 
V.  FondUj  and  any  moneys  actually  paid  by  him  for,  or  ii\ 
the  purhase  of  debts,  reaHydue  by  tbe  said  Henry  V,  ibn- 
ia^  and  with  &e  value  of  the  dower  or  the  widow  of  Hen^ 
ry  V^  Tcnda  in  the  said  farm,  not,  however,  exceeding  the 
sum  paid  by^tbe  defendant  upon  the  cop^eyance  to  bitni 
by  her  and  her  bnsband. 

10.  That  the  defendant  should  be  decreed  to  account 
with  the  plaintiis  relative  to  the  teal  and  personal  estaJea 
oC  Henry  V*  Fonda,  deceased,  and  of  JU/tf  Foiula,  deceaa4 
edf  and  otJatmetje  F0nd0,  deceased,  and  for  this  purpose, 
to  make  a  fiill  disoloaore  of  the  cell  estates  of  the  said  JMU 
Fmidn  and  Henry  Vm  Fonda,  and  to  produce  oa  oath,  all 
papers,  &c.  in  his  power  or  custody,  relating  to  eithet  of 
such  real  or  personal  estates. 


V. 

FoiiiDA. 
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11.  That  if  any  allowance  ought  to  be  made,  for  the  al-      -1821. 
leged  support  and  education  of  the  complainants,  Jant    J^'^'^^^^ 
and  Jellis^  it  should  be  only  for  his  actual  expenditures,  to 
be  proved. 

12.  That  the  answer  of  the  defendant  is,  in  various  im- 
portant particulars,  disproved,  and  utterly  discredited,  and, 
therefore,  as  to  all  affirmative  matters,  and  all  matters  of 
avoidance,  or  discharge,  stated  or  insisted  upbn,  as  a  de- 
fence, should  be  disregarded,  and  proof  thereof  required, 
where  such  matters  are  competent  as  a  defence. 

Van  Vechten,  for  the  defeodanti  stated  the  following  points : 
1.  That  the  defendant  has  not  intermeddled  with  the  estate  of 
Henry  V.  F.,  deceased,  so  as  to  become  executor  de  ton  tort. 

2.  That  the  deed  of  the  Sd  of  Jl%,  l?D4,from  Henry  V. 
Fonda  and  wife,  to  the  defendant,  was  absolute,  and  in  con- 
ftideration  of  the  defendant^i  conveyance  to  Htnry  V*  jR,  of 
the  24th  of  Afril,  1794. 

3.  That  the  deed  being  absolute  on  its  face,  and  for  a  va* 
luable  consideration,  therein  expressed,  parol  evidence  in 
contradiction  thereto  is  inadmissible. 

4.  That  the  defendant  is  not  accountable  for  any  portion 
of  the  moneys  received  from  tlie  State,  for  extinguishing  bis 
tiile  to  the  lands  in  the.  Royal  Grant j  because  the  one  thou- 
sand acres,  devised  by  Sir  William  Johnson  io  Brant  Jqhnson^ 
were  absolutely  released  to  the  defendant,  by  Henry  V.  K, 
hy  the  deed  of  the  3d  of  Ji/ay,  1794;  and  the  other  one 
thousand  acres  were  his  own  purchase,  Sa:. 

5.  That  the  defendant  is  ready  to  account  for  such  parts 
of  the  lands  mortgaged  by  Hetiry  F.  F.  to  Joseph  Yates^  as  he 
has  sold,  and  for  the  rents  and  money  received  by  him,  deduct- 
ing, however,  the  fiAy  acres  released  by  Henry  T.^.and  wife 
to  jF7tnf,  and  the  rents  of  the  premises  conveyed  in  trust  by 
the  defendant  to  the  plaintiff  A.  A.  Van  Home^  for  the  use 
of  his  mother-in-law,  Henry^s  widow,  during  life,  and  the 
premises  conveyed  to  Dr.  Sherwood,  in  satisfaction  of  his 
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1831.  demund,  for  ihe  board  aad  edocattoOi  be.  of  the  plaiatiffi 
Jellis  H.  Fonda  ;  and  the  defendant  it  abo  ready  to  convey 
the  residue  of  said  mortgaged  premises  to  the  plabtifis»  Jmie 
and  Jellit^  on  being  paid  what  shall  be  ascertained,  by  a 
master,  to  be  justly  dae  him  for  bona  Jide  debts  owing  to 
him  from  the  estate  of  Henry  V*  F.j  or  for  moneys  paid 
oat  by  the  defendant,  with  which  the  said  estate  is  jnstly 
chargeable. 

6.  That  the  mortgage  of  the  lOlh  of  Janmry^  1799,  to 
the  defendant  and  John  Jacob  Bttkmanj  is  valid,  for  the 
amount  therein  expressed,  with  lawful  interest,  and  remains 
unsatbfied. 

7.  That  the  purchase  of  the  Caughnawaga  farm  was  not 
fraudulent  in  point  of  fact;  nor  made  by  the  defendant  as 
executor,  de  9on  tortj  of  Henry  V.  Fonda ;  but  if  set  aude, 
an  account  should  be  staled  by  a  master,  charging  the  defend- 
ant with  the  fair  yearly  value  thereof,  exclusive  of  the  part 
set  off  for  the  widow's  dower,  (the  fifty  acres  bought  by  Evert 
Kolei  from  the  loan  oflkers,  under  Henry  F«  F.'s  mortgage,) 
and  the  parcelsconveyed  by  Henry  V,  F.  to  the  Cat^knawaga 
Church,  and  to  settlers  in  the  village  of  Caughnawaga,  and 
crediting  the  defendant  with  actual  expenditures  for  repairs, 
and  permanent  and  beneficial  improvements,  and  all  sums . 
justly  due  him  from  Henry  V.  F.,  either  for  debts,  or  for 
moneys  paid  by  him,  for,  or  in  purchase  of  debts  owing  by 
the  said  Henry  V.  jP.,  and  also  the  one  half  of  all  bona 
fide  advances  made  by  the  defendant,  on  account  of  the 
estate  o(  Jellis  Fonda,  deceased,  for  debts,  or  for  which  the 
defendant  is  responsible,  beyond  the  assets  received  by  him 
as  executor,  or  the  value  of  the  residuary  real  estate  of  the 
said  Jellis  Fonda. 

8.  That  the  defendant  is  ready  to  account,  relative  to  any 
real  or  personal  estate  of  Henry  V.  Fonda,  (if  any)  for  wbicb 
this  Court  shall  consider  him  accountable;  and  also  of  the 
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said  Jetii$  ihnda,  and  to  make  any  disclosures  which  may 
be  in  hii  power,  and  this  Coart  shall  direct 

9.  That  an  altowance  should  be  made  to  the  defendant, 
fof  the  support  and  education  of  the  plaintiffs  Jake  and  Jel^ 
ItBt  and  for  the  fair  value  of  all  advances  made  by  bim,  to, 
or  for  them,'  Or  either  of  them. 


1821. 


The  Chakcclloiu  The  biU  seeks  to  call  the  defend- 
ant to  an  account,  as  executor  of  the  estate  of  Jeliis  Fonda 
deeeased,  and^  also,  as  executor  of  the  estate  of  Hmry  V. 
Fwida  deceased,  and,  generally,  to  make  him  account  -as 
trastee,  acting  for  and  on  behalf  of  the  plaintiffs,  in  the 
management  and  disposition  of  the  estate,  real  and  personal, 
of  Henry  V.  Fonda. 

The  defendant  admits  himself  to  have  been  tbe  acting 
executor  of  tbe  estate  of  his  father,  Jellit  F.  and  is  ready 
to  account  for  the  personal  estate,  and  tbe  rents  and  profits 
of  the  real  estate  which  he  may  have  received.  Tbe  great 
contest  in  the  case  is  as  to  tbe  character  in  which  he  acted, 
and  the  responsibilities  which  be  has  incurred,  in  respect  to 
tiie  estate,  real  and  persona],  of  his  brother  Henry  V*  F. 

I.  He  is  charged  with  acting  as  executor  of  Henry ^  aind 
that  charge  he  denies.  But  it  appears  to  be  sufficiently 
supported  by  the  testimony.  One  witness,  Ptttr  Fonda, 
says,  that  he  took  possession  and  disposed  of  a  great  part 
of  the  personal  estate  of  Henry  V.  F.  and  offered  to  sell 
lo  the  witness  several  articles  of  farming  utensils  on  the 
farm  of  Htnry  V.  F.  and  the  witness  purchased  a  wood 
sleigh,  and  paid  the  defendant  the  price  of  it.  So,  it  is  in 
proof  that  he  paid  a  debt  due  from  Henry  V.  F.,  at  his 
death,  to  John  MCarihy,  and  another  debt  due  from  Henry 
F.  F.  to  Marks  Dockeiader;  and  in  tbe  last  case«  the  debt 
was  frequently  demanded  of  him,  and  be  was  threatened 
to  be  sued  for  it«  He  receivei)  payment  of  a  debt  due  from 
S.  Kitilt  to  Henry  V.  F. ;  and,  in  another  case,  he  demanded, 


An  viecDtor 
naiiMcliiia^fH, 
aod  who  never 
qaalifiedassuch 
but  who  took 
poMestioo  of 
some  pert  of  the 
penonel  pro- 
perty of  the  tet- 
iator,  end  paid 
some  of  his 
debtt;  wet 
held,  bj  thew 
•ctB,  to  heve 
elected  to  act 
at  an  e&ccutor, 
and  WAA 

chargeable    ae 
execotur. 
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1821.  and  received  payoaeDtj  of  a  debt  due  from  M.  B.  Wtwph 
to  Henry  V.  F.  These  muUiplied  acts  are  decisive  proof 
of  his  election  to  assume  the  trost  and  act  as  executor. 
They  would  have  made  him  an  executor  de  son  tortf  if  b» 
bad  oot  been  named  an  executor  in  the  will,  and  the  same 
acts  amount  to  an  assumption  of  the  office  of  a  rightful 
executor. 

I  shall,  thereforei  consider  all  bis  acts,  in  relation  to  the 
estate  of  /fairy  F*  F,  as  the  acts  of  a  person  who  was  at 
tbc^  same  lime  clothed  with  the. office  of  executor. 

2.  Tlie  bill  charges  that  the  defendant  received,  in  March, 
1799,  from  the  government  of  this  State,  6,500  dollars,  as 
a  compensation  for  the  extinguishment  of  the  right  derived 
from  Jellii  F*  to  2000  acres  of  land  in  the  Royal  Grants 
and  that  the  plaintiffs  are  entitled  to  a  moiety  of  that  sum, 
with  interest.  The  defendant  admits  that  the  sum  received 
was  6|250  dollars,  but  he  claims  title  to  the  whole  of  it ; 
and  contends,  in  the  first  place,  that  his  father,  Jellis  F.  was 
only  entitled,  in  his  life  time,  to  1000  acres,  inasmuch  as 
Brant  Johmon^  who  sold  him  the  2000  acres,  owned  only 
a  moiety  of  it,  and  that  the  other  moiety  belonged  to  Wil- 
Ham  Jokmonj  a  brother  of  B»  Johnson*  He  contends,  in 
the  second  place,  that  bis  brother  Henry^  by  bis  deed  of  the 
3d  of  May  J  1794,  conveyed  to  him  in  fee,  and  absolutely, 
without  any  reservation  or  trust,  his  interest  in  the  1000 
acres,  for  the  consideration  of  100  pounds,  and  whidi  con- 
tideratioo  was  paid  by  a  deed  from  the  defendant  to  Henry, 
of  the  dale  of  the  24th  of  AprU,  1794,  of  two  loU  in  the 
Royoi  Grant,  and  containing  the  like  consideration. 

It  is  to  be  observed,  as  we  proceed,  tliat  the  defendant, 
and  bis  brother  Henry  were  joint  and  equal  residuary  de* 
visees  of  tbeir  father,  Jellis  Fimda* 

There  is  reason  to  believe  that  the  deed  of  the  34tb  of 
April,  was  not  given  aa  the  eonsideration  of  the  deed  of  tba 
3d  ^  Mc^  following.    The  want  of  concurrence  in  dates 
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raises  thatpresamptioii,  especially  as  that  want  of  coneor*  1821. 
rence  is  left  without  any  explanatioo,  la  the  next  place, 
it  is  in  proof,  by  the  testimony  of  Simon  P'eeder^  who  took 
the  acknowledgment  q(  the  deed  of  the  3d  of  Jtfoy,  and  de« 
livered  the  deed  over  to  the  defendant  on  the  same  day*  that 
Henry  observed,  at  the  time,  that  the  died  to  Jellis  F.  his 
fattier^  was  deficient.  The  certificate  of  acknowledgment 
bears  date  the  31  st  day  of  Jtfay,  1794,  but  the  certificate 
of  acknowledgment  of  the  prior  deed  of  the  24th  of  AprH^ 
bears  date  the  2d  day  of  Jhigmi^  1794,  and  both  the  ac<^ 
koowledgmenta  were  made  before  the  same  judge*  The  de* 
fendant  was  present  when  the  acknowledgment  of  the  deed 
of  (he  3d  of  May  was  taken ;  and  when  the  deed  was  hand- 
ed to  him,  he  observed  that  the  consideration  mentioned  in 
the  deed  was  not  the  value  of  the  property,  but  he  took  the 
deed  in  order  to  save  something  for  the  children  of  his  bro^ 
ther^  as  his  brother  was  pretty  much  involved  in  troiAle* 

These  observations  of  the  parties  made  at  the  time  of 
the  execution  of  ihe  deed,  are  evidence  that  the  deed  was 
not  taken  as  an  absolute  purchase  of  the  right  of  Henry  to 
the  1000  acres ;  and  they  are  evidence  that  it  was  taken  in 
trusty  and,  probably,  with  a  view  to  facilitate  a  compromise 
with  the  State,  according  to  the  charge  in  the  bilL  The 
testimony  of  Evert  Yates,  and  James  Lansing  shows  that 
the  deed  of  the  3d  of  May  was  not  considered  by  the 
defendant  as  an  absolute  purchase  of  the  right  of  Henry^ 
and  paid  for,  by  the  prior  deed  of  the  24th  of  April.  When 
the  executors  of  Henry  m^t,  soon  after  his  death,  the  de- 
fendant told  John  Fonda,  who  asserted  Henry^s  interest  in 
the  money  received  upon  the  compromise,  that  Henry  had 
no  such  interest,  for  his  father^s  title  was  incomplete,  and 
he  had  since  purchased  up  the  Indian  title  of  William  John- 
son,  and  considered  it  a  speculation  of  his  own.  Here 
wts  no  suggestion  that  he  had  actually  bought  in  the  right 
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of  Hfnry,  b  repl j  that  would  natorall j  h«Te  8u^8ted  itself^, 
ifsuch  had  been  the  fact. 

It  18  also  admitted,  by  Ale  gnswer,  that  the  title  of  Jettis 
F.  to  the  2000  acres,  had  been  conveyed  by  bitn,  in  his  fife 
time,  to  Abraham  Q.  Lansing  ;  and  that  as  the  title  proved 
partly  defective,  the  deftgnd&nt  and  his  brother  Htnry^  as 
the  representatives  of  their  father,  had  conveyed  to  Lan^ 
sing^  in  1793,  other  lands  to  the  amount  of  2650  acres,  de- 
rived to  them  from  their  father,  in  lieu  of  the  two  thousand 
acres ;  and  that  Lansing  had  then  released  his  right  to  the 
2000  acres,  to  the  defendant  and  Henry.  The  2000  acres 
were  thus  received  back  into  the  funds  of  the  estate,  as 
a  substitute  for  the  26^0  acres  which  had  been  transferred  ; 
and  the  two  brothers  became  equally  entitled^  a?  t^nan^^  i^ 
common  and  residuary  devisees  otJellis  F.^  to  all  the  ri^ht 
and  interest,  in  law  and  equity,  of  their^ancestor  to  the 
2000  acres.  The  defendant,  aderwards,  on  the  29th  of 
Jlfay,  1795,  purchased  of  Moses  Johnson,  the  heir  of  Jft7- 
liam  Johnson,  for  600  dollars,  his  right  and  title  to  1000 
acres,  being  part  and  parcel  of  the  2000  acres  originally 
purchased  by  Jellis  F.  from  Brant  Johnson.  The  question, 
then  is,  whether  the  defendant  did  not  make  that  purchase 
for  the  joint  benefit  of  himself  and  his  brother  Henry.  If  the 
deed  of  the  3d  May  1794,  was  given  to  the  defendant,  in 
trust  for  the  purpose  of  facilitating  the  acquisition  of  a  good 
title,  then  the  purchase  from  Moses  Johnson^  was  in  trust 
for  their  joint  benefit.  The  defendant  has  not  interposed 
and  pleaded  the  statute  of  frauds  against  setting  up  a  trust  by 
parol,  in  opposition  to  the  deed  of  the  3d  of  JIf dy,  1 794 ;  and 
we  are  left  at  liberty  to  judge  of  the  truth  and  efiect  of  the 
parol  proof.  I  am  strongly  inclined  to  believe,  that  the  deed 
was  taken  in  trust,  and  that  the  subsequent  purchase  from 
Moses  Johnson  was  made  in  trust,  and  that  Henry  was 
equally  interested  in  the  settlement  made  with  the  State, 
in  March  1 799  ;  and  that  his  representatives  are  entitled 
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to  a  noiety  of  the  payment  received  from  the  Slate».(wbich 
pajmeot  amounted  to  6,600)  afl^  ^llowiag  to  tbe  defen- 
dant, the  payment  he  made  to  Moses  Jn  and  a  just  indemiy- 
ty  for  hia  expenaes  in  proQuriag  tbe  aa^sfaction  from  the 
State* 


.-  In  some  cases,  saya  LiUhtonf  (sec.  307)  a  release  to  Admittiogr 
^  one  joint  tenant  shall  aid  the  joint  tenant  to  Mom  it  was  mcommoDniaj, 
not  made,  as  well  as  him  to  whom  it  was  made.  I  will  parcbase  intn 
not  say,  however,  that  one  tenant  in  common  may  not,  in  Sii«,forhuFown 
any  case,  purchase  in  an  ontstandiog  tit(e  for  his  e^clupive  where  twG^de. 
benefit.  *^  Bot  when  two  devisees  are  in  possession,  vnder  ^^!^km  c? 
an  imperfect  title,  derived  from  their  common  ancestor,  imJMrfelSt  uti^ 
there  would  seem,  natmrally  aad  equitably,  to  arise  an  ob-  bj^ei?  cran 
ligation  between  them,  resulting  from  their  joint  claim  and  ^,^^^^b£ 
community  of  interests,  that  one  of  them  should  not  affect  Sl"!J2tto!&ioJy.' 


the  claim,  to  tbe  prejudice  of  the  other./  It  is  Uke  an  ex-  dSSttsTor*^'^ 
pense  laid  out  upon  a  common  subject,  by  one  of  the  own-  ^^  w^!'^^^ 
ers,  in  which  caae  all  are  entitled  to  the  common  benefit,  ^^  to^thmr 
on  bearing  a  due  proportion  of  the  expense.  It  is  not  con-  fi^SbjJct*^ 
sistent  with  good  faith,  nor  with  the  duty  which  the  con-  SSTto °tS?S!D 
nexion  of  the  parties,  as  claimants  of  a  common  subject,  ^°''' 
created,  that  one  of  them  should  be  able,  without  the  con- 
sent of  tbe  other,  to  buy  in  an  outstanding  title,  and  ap- 
propriate tbe  whole  subject  to  bimself,.and  thus  undermipe^ 
and  oust  bis  companion^    It  would  be  repugnant  to  a 
sense  of  refined  and  accurate  justice*  It  would  be  immoral, 
because  it  would  be  against  the  reciprocal  obligation  to 
do  nothing  to  the  prejudice  of  each  other's  equal  claim, 
which  the  lelationship  of  the  parties,  as  jc^ot  devisees 
created*    Community  of  interest,  prdduces  a  commuiuiy 
oCduty,  and  there  is  no  rea)  difference,  on  the  ground  of 
policy  and  justice,  whetber  one  eo-teaant  buys  up  an  out-  * 
standing  incumbrance,  or  on  Averse  title,  t»  disseiae  and 
expel  his  co-tenant.    It  cannot  be  tolerated,,  when  applied 
to  a  common  subject,  in  which  the  parties  bad  equal  con- 
cern, and  which  created  a  mutual  obligation,  to  deal  can« 


imic.       ;    ^ 
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1821.  didiy  and  lienerolendy  with  each  otber,  and  to  came  iii» 
baim  to  their  joint  interesty/l  hare  no  doubt,  tfaerelbre, 
that  in  a  case  like  the  present,  and  assuming  what  the  evi- 
dence warrante  ut  to  astaoie,  that  the  deed  of  Matfj  17949 
was  taken  hy  the  defendant  for  tnist  purposes,  that  the 
purchase  from  Mom  J^hn$an  ought,  in  equity,  to  enure 
for  the  common  benefit,  snbject  to  an  equal  contribution 
Vy  to  the  expense. 

3.  The  plaintfA  are  entitled  to  i^deem  the  lands  mort- 
gBged  by  Hemy  P^Fmida  to  Jostph  Yntesj  aifrid  to  make 
the  defendant  account  for  the  proceeds  of  such  parts 
of  those  lands  as  have  been  sold  by  the  defendant,  (which 
sale  the  plaintifls  are  wilHng  to  confirm)  and  for  the 
rents  arid  profits  which  have  been  received,  subject  to 
whatever  payments  have  been  actually  made  by  the  de>. 
ftodant  upon  that  mortgage.  The  lands  included  in  the 
mortgage,  purchased  in  by  the  defendant,  and  remain- 
ing unsold,  ought  to  be  conveyed  to  the  plaintiffs,  free  from 
incumbrances.' 

The  defendant  admits,  that  he  purchased  and  took  an 
assignment  of  this  mortgage,  on  the  44h  of  Februan/^  1800, 
and  proceeded  to  advertise  and  sell  the  mortgaged  pre- 
mises, under  a  power  contained  m  the  mortgage,  in  August^ 
1600,  and  that  he  became  the  purchaser  himself.  The  de- 
fendant, in  his  answer,  denies  that  he  ever  said,  or  admitted, 
that  he  bought  in  and  held  the  mortgaged  premises  for  the 
benefit  of  the  plaintiffs,  but  alleges  that  he  meant  to  reim- 
burse himself  for  the  mortgage  debt,  and  then  pay  the  debts 
still  owing  by  the  estate  of  Jdlis  Fondan  deceased,  and  then 
appropriate  the  surplus,  ^<  according  to  his  own  discretion,** 
to  assist  the  plaintiffs  and  their  mother*  He  admits,  how- 
ever, that  the  sale  under  the  power  was  void,  owing  to  the 
minority  of  Henry  V.  F.  when  be  gave  the  power;  and 
in  his  letter  to  W,  Hammond^  of  the  1st  of  Jlfoy,  1804,  he 
says,  that  he  always  intended  to  account  for  the  mortgage 
fo  the  heirs,  or  executors,  of  his  brother.    Whatever  his 
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intentions  on  this  subject  might  have  been,  (for  the  ansirer      1821. 
and  this  letter  do  not  entirely  agree,)  yet  the  purchase 
under  the  sale,  was  in  jadgmetit  of  law,  in  trust  for  the 
plaintiffs.    Being  executor  of  Heiuw  V.  F.^  he  bad  no 
right  or  power,  to  extinguish  the  mongage,  or  other  debts, 
for  bis  own  benefit,  or  to  traffick  with  the  estate  for  bis 
own  emolument  If  a  trustee  or  executor  compound  debts  ormi^wc^c^ 
or  mortgages,  or  buy  in  for  less  than  is  due,  he  shall  not  mort^7^."^  * 
take  the  benefit  of  it  to  himself,  for  when  he  takes  a  trust,  ^^fnfjts  Vt 
be  is  to  take  it  for  the  benefit  of  the  ctstux  qut  trust.    He  ^^^^""^^t;^ 
cannot  be  permitted  to  raise  in  himself,  an  interest  oppo-  ^^^?  ^^"^ 
site  to  that  of  the  party  for  whom  he  acts.    This  is  a  fun-  ^^  '^''^Ith'' ^'Jhe 
daroental  doctrine  in  equity.    (2  Fanb.  b.  2.  c.  7.  sec.  7.)  ^'J»/*  ^^^^^ 
The  baste  with  which  that  purchase  of  the  mortgage  was 
made,  and  the  sale  under  the  power  effected  subsequent 
to  his  brother's  death,  affords  a  very  unfavourable  speci- 
men of  the  spirit  with  which  he  dealt  with  his  brother's 
.estate. 

The  defendant  says,  in  his  answer,  that  he  purchased  up 
a  judgment  of  Adam  Snell  against  Henry  V.  JF!,  on  the  4lh 
of  September^  I8OO5  that  he  revived  the  judgment  in  1814, 
against  the  plaintiffs,  and  sold  a  lot  of  100  acres  in  the 
Rojfol  Grant  covered  by  YatesU  mortgage,  for  853  dollars 
and  97  cents,  and  purchased  it  in  himself.  He  purchased 
in  the  judgment  in  1800,  for  446  dollars  and  37  cents. 

Here  was  also  a  breach  of  trust ;  for  an  executor  is  not 
permitted  to  buy  in  a  debt,  and  then,  afterwards,  make  that 
debt  the  means  to  sell,  and  buy  in  tlie  property  for  his  own 
benefit.  The  defendant  can  only  be  allowed,  in  his  account, 
for  the  payment  of  whatever  was  justly  due  to  Snell,  when 
he  took  the  assignment  of  his  judgment  in  1800,  and  he 
must  account  for  the  price  for  which  the  lot  was  sold  under 
his  judgment,  with  interest.  The  judgment  of  Snell  was 
satisfied,  by  his  purchase  of  it,  as  executor,  in  1800. 

4.  Another  charge  in  the  bill,  is,  that  the  defendant,  in 
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i82f.  (kl9b^r^  1807,  firaudukod^  sold,  and  purchaied  in,  on  hk 
,  own  accouot,  a  fiutn  of  300  acrea  and  u|Mvards«  at  Caugh- 
nawaga,  beloagiog  to  the  plaintiffii  as  cbildrtn  of  Hemy 
V.  F.  k  18  cbargedi  that  the  defendant  sold,  under  two 
smaU  judgneats,  which  had  been  obtained  against  the  plain- 
tiffs,  as  heirs  and  devisees  of  Htnry  V.  K,  and  which  jndg- 
asents  he  then  claimed  by  assijgnaienti  one  entire .  frns, 
worth,  at  the  tine  of  (be  sale,  upwards  of  10,000  dollars ; 
and  that  the  circumstances  attending  the  saledenott  prench 
ditated  fraod.  This  is  the  gravest  charge  in  the  bitt,  and 
one  that  is  most  satisiactorHy  snpponed. 

The  answer  admits  the  existence  of  a  judgment  of  JIf.  B. 
fVempU,  of  the  7th  of  Augmi^  1807,  for  391  dollars  and  96 
cents,  and  another  judgment  of  Peier  Putnam,  of  the  Sd  of 
A/gust,  1807,  for  365  dollars  and  48  cents,  and  that  the 
farm  of  272,  1-2  acres,  was  sold,  by  executions  on  those 
judgments,  on  the  28th  of  October^  1807,  and  purchased  by 
the  defendant,  for  520  dollars  ;  and  he  says,  that  hepurchd* 
sed  fairly,  on  his  own  account,  and  without  any  trust  in  fa- 
vour of  the  plaintiffs,  and  denies,  that  be  had  any  interest  Tn 
those  judgments,  or  any  control  over  the  executions*  He 
says,  that  the  farm  was,  a[t  the  time,  subject  to  a  mortgage 
to  John  J.  Beekman  and  himself,  of  the  10th  of  January^ 
1799,  for  1,347  dollars,  and  to  a  judgment  in  favour  of  John 
Daviij  for  250  dollars,  and  to  the  balance  of  a  judgment  in 
favour  of  Stevenson  and  Dotm,  for  136  dollars  and  32  cents* 
These  two  latter  judgmenu,  he  says,  had  been  assigned  to 
him,  in  September  and  Jfovember^  1799,  and  that  there  was 
due,  at  the  time  of  the  sale,  on  those  three  incumbrances, 
2,937  dollars  and  66  cents.  He  says,  further,  that  he  then 
owned  Beekman^s  interest  in  the  mortgage,  in  right  of  his 
wife,  and  that  he  purchased  to  secure  bis  three  incumbran- 
ces, and  some  other  debts  of  his  brother  Henry  ^  which  had 
been  assigned  to  him. 

It  irabundantly  in  proof,  that  the  farm  was  worth  about 
10,500  dollars,  at  the  time  of  the  sale ;  and  that  from  two 


Foin>A. 

am 


CASES  IN  CHANCERY.  414 

to  eight  or  ten  acres  fironi  th^  east  side  of  it,  would,  upon  a       182L 
sale  have  satisfied  the  two  execotions-    l^t  us  now  sec  how    y'^JJ^^^ 
Air  this  answer  is  contradicted  by  the  proof,  ^r. 

The  defendant,  at  the  time  of  the  sale,  did  own  the  judg- 
ment and  execution  of  Wemplt.  It  is  proved  by  WtmpU 
himself,  that  the  defendant  sent  proposals,  before  tiie  sale,  to 
htm,  to  bdy  his  judgment,  and  take  an  assignment  of  it,  and 
he  satd.  he  iniendtd  to  we  it  for  the  benejit  of  the  plaintiff'^: 
tF.  went  to  the  house  of  the  defendant,  and  agveM  ttf 
sell  and  assign  the  jodgtne«H  to  htm,  whO*paid  for  it»  247 
dollars  and  71  cents.  He  then  agreed  tf  meet  the  de^ 
fendaat,  near  the  place  of  sale,  the  evening  before,  to  exe- 
€Ote  tlie  assignment,  and  the  defendant  leimested  the  witness- 
IQ  keep  the  meeting  a  sbcrbt,  for  fear  the  neigbboiirs  woald 
get  the  land  from  him,  and  the  children  vm^d  net  bt  able  to 
have  it.  They  met,  accordingly,  at  the  place  appointed^ 
and  the  witness  executed  the  assigmaeal,  and  when  the  de- 
fendant took  it,  be  said,  Ae  took  it  for  the  purpoet  ofpwrcha- 
sing  the  lands  for  the  benefit  of  the  plamt^s^the  children  of 
Henryi  The  day  after  the  sale,  he  told  the  witness,  he  had 
purchased  the  farm  for  the  children.  It  is  further  proved, 
by  James  Mlntyre^  the  sheriff,  that  on  the  day  of  the  sale^ 
he  received  the  assignment  of  WempUU  judgment,  in  satis- 
faction of  the  execution ;  that  the  assignment  had  been  exe- 
cuted before  the  day  of  sale,  and  he  received  it,  either  from 
the  defendant,  or  from  D.  Cadtf^  the  attorney  to  the  exe- 
cution* ' 

Here,  then,  the  answer  is  falsified  in  one  essential  point. 
It  is  also  contradicted  by  the  proof,  in  respect  to  the  cir- 
cumstances of  the  sale,  and  the  declared  purposes  under 
which  the  defendant  became  the  purchaser.  We  have  al- 
ready observed,  that  he  frequently  declared  to  JVemple^'ihai 
be  took  the  assignment  of  his  judgment,  and  made  the  pur- 
chase, for  the  benefit  of  the  children. 

The  defendant,  before  the  sale,  declared  to  Abraham  Fan 
Home,  that  be  would  As  a  father  to  the  plaintiffs^  and  take 
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1821.  care  of  their  property.  This  led  that  witness  to  infer,  that 
lie  would  purchase  in  the  Arm  for  their  benefit*  He  said  to 
Jacob  Van  Ahtynt^  on  the  day  of  sule,  that  lie  gave  for  the 
farm  520  dollars,  and  should  not  hav^g^t  ii  $o^  hut  hm  bought 
for  the  ehildren^  and  that  be  told  those  who  attended  the 
sale,  (hat  be  intended  to  purcha$e,  for  the  benefit  of  the  chil' 
dren  of  Henry,  Daniel  Cady  was  the  attorney  to  the  two 
execatioos,  and  lie  attended  the  sale,  ami  bid  op  to  the 
amount  of  them;  he  beard  nothing  about  ioenanbrancesy  and 
was  informed  tlidt  the  defendant  had  the  charge  of  the 
plaintiffs,  and  was,  in  some  measure,  providing  for  them ;  be 
saySf  that  if  he  bad  not  supposed  llur^  he  never  would 
have  suffered  the  ferro  to  have  been  struck  off  for  the  aasount 
of  the  executions.  Jf'Intyre^  the  sheriff,  testifies,  that  at  the 
sale,  one  Rust  was  present;  and  bid  onoe  or  twice,  and  thep 
asked,  if  the  property  was  to  be  bidden  off  for  the  benefit 
of  the  children  of  Henry,  and  that  either  tfie  defendant,  or 
the  witness  replied,  that  it  was,  and  Rust  then  desisted  from 
bidding.  If  the  witness  so  replied,  it  was  from  express  in« 
formation  received  from  the  dofendatit;  for,  before  the  day 
of  sale,  and  on  the  morning  of  the  day  of  sale,  the  defend- 
ant told  the  witness,  that  he  intended  to  purchase  in  the 
premises  for  the  benefit  of  the  children  of  Henry.  He  says, 
that  the  farm  was  not  declared  to  be  sold,  subject  to  any 
incumbrances.  It  appears,  also,  by  the  testimony  of  Peter 
Putnanit  that  on,  and  after  the  day  of  sale,  the  defendant 
declared,  that  he  meant  the  farm  for  the  children.  The  de- 
fendant made  the  same  declaration  to  Evert  Yatety  and  ob- 
served, that  he  hnd  purchased  the  farm  for  the  bentfii  of  the 
children^  and  that  they  should  have  it,  upon  paying  him  back 
his  money,  with  interest ;  and  it  was  for  that  reason  that 
the  witness  sold  him  thirty  acres  adjoining  the  fstrm  so  pur- 
chased,  and  which  thirty  acres  had  been  detached  from  the 
ikrm,  by  means  of  a  sale  under  a  loan  office  mortgage. 
These  wiinesse*  prove  the  answer  to  be  fake,  in  respec 


FOIDA. 


CASES  IN  CHANCERY.  413 

to  the  avowed  character  in  which  the  purcbaie  was  made,       1821. 
and  the  alleged  fairnetft  of  the  sale.    It  it  satisfactorily   J^T^^ 
shown,  that  ihe  defendant  did  assnme  to  boy,  io  the  charac-      ^  ▼. 
ter  of  trasiee,  for  the  plaiotiA,  who  were,  then  infants,  (the 
one  being  fifteen  and  the  other  twdve  years  of  age,)  and  did, 
by  that  means,  sUfle  competitioD,  and  was  enabled  to  bay  io 
the  estate,  for  a  comparatively  nominal  sum*    To  appropri- 
ate the  whole  purchase  afterwards  to  himself,  as  a  specala- 
tion,  was  a  gross  breach  of  his  doty,  as  a  trustee.     It 
necessarily  follows,  that  he  is  answerable  for  that  purchase, . 
in  the  character  which  be  had  assumed ;  and  considering  that 
he  was  the  owner,  at  the  time,  of  one  of  the  judgments,  and 
had  the  control  of  one  of  the  eiecotions,  and  that  a  large 
and  valuable  Aurm  was  sacrificed  under  false  pretences,  when 
only  a  very  inconsiderable  part  of  it  would  have  satisfied 
the  executions,  we  are  required,  by  the  most  obvious  princi- 
ples of  justice,  to  make  tlie  defendant  account  for  that  pur-, 
chase.    And  it  is  worthy  of  notice,  that  the  defendant  ad- 
mits, in  his  answer,  that  be  visited  bis  brother  a  few  weeks 
before  bis  death,  and  that  the  latter  expressed  great  solicitude 
about  bis  children,  wbeq  the  defendant  voluntarily  told  him, 
he  would  tote  care  of  his  children.    He  thus  stood,  in  all  his 
subsequent  transactions,  in  loco  parentis,  and  was  under  the 
most  sacred  obligations,  to  execute  the  trust  with  parental 
fidelity, 

5.  The  defendant  sets  up,  as  a  debt  against  the  estate,  a 
mortgage  executed  by  JF/.  V.  F.  to  J.  J.  Beekman  and  himself, 
on  the  10th  of  January,  1799,  on  the  Caughnawaga  farm,  to 
secure  the  payment  of  157/.  to  Beekman^  with  interest  from 
tlie21st  of  June,  1797,  and  of  3S0Z.  to  the  defendant,  with 
interest  from  the  date.  This  mortgage  debt  was  one  of  the 
incumbrances  upon  the  farm,  which  the  defendant  says  in- 
duced him  to  make  the  purchase ;  and  he  says,  the  mortgage 
debt  to  him  was  founded  upon  notes  to  that  amount,  which 
he  previously  held  against  Henry^  and  which  notes  were 
then  delivered  op., 
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1831  •  There  if  reason  to  believe,  that  this  iMrtgage  debt  bed  beeir 
satisfied  even  prw  to  tlie  death  of  Henrtf  ;  or  ibat  it  was 
origioally  created  either  by  iopositioOt  or  upon  some  secret 
trost  001  disclosedt  or  la  aeet  Anoee  lespoDsibilities  not  io- 
carred. 

When  the  defeodaot  met  with  the  other  execotora  of  Het^ 
f^,  shortly  after  hb  death,  be  exhibited  a  statement  of  the 
debts  due  from  the  estate  of  JE?ienf;y  ;  and  he  admits  that  it  was 
a  statement  of  debu  owing  by  Henry,  ^*  as  far  as  the  same  had 
then  been  ascertained."  In  that  statement,  he  entirely  omits 
his  demand  under  that  mortgage,  and  there  is  no  accounting 
for  the  omission.  He  mentioned  the  debt  due  under  that 
mortgage  to  Beckmarif  amounting,  as  he  stated,  to  160/., 
and  his  attention,  therefore,  mqst  have  been  directed  to  that 
very  mortgage.  One  of  the  witnesses  who  was  present  when  the 
statement  was  produced,  {James  Lansing,)  said,  that  die  de- 
fendant was  asked,  if  he  had  any  dairo,  and  he  replied,  that 
was  a  matter  of  no  consequence*  There  is  another  document 
in  proof,  still  more  decisive ;  and  that  is  the  boo£<{/*  account 
of  Henry  T.  F.,  containing  entries  in  it,  admitted  to  be  in 
the  handwriting  of  the  defendant.  In  one  place,  the  de- 
fendant writes  against  an  account  of  Henry  against  him, 
"By  cash  in  full,  September  1st,  1796i''  and  in  another 
place,  on  the  credit  side,  by  your  note  of  l%i  and  2d  Septem- 
ber, 60/»  And  this  credit  is  given  as  of  tbe  date  of  June  21 , 
1797.  And  in  another  place,  of  the  date  of  Jlpril  ISth, 
1799,  the  defendant  adds,  *^  by  a  settlement  made,  and  I  am 
due  on  this  account  to  my  brother  a  balance  o/*41^.  195.  1<21 
To  my  note  for  the  above,  in  full  ^  40/."    And  then  he  adds 

below,  "  To  an  abatement, iSl  10    0 

^  To  balance  short, 0    9    1 


£41  19     1'^ 
Could  the  mortgage  debt  be  subsisting,  after  this  settle- 
ment ?    Can  this  note  of  40/.,  which  he  thus  applied,  only 
thirteen  days  before  his  brother's  death,  as  a  set-off|  be  the 
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100  doUftrii  wbkti  be  saye  be  lent  co  bit  brother  a  few  days       1831 . 
bafore  bU  death?    Cao  tbal  100  dollars  be  still  a  subsisi- 
iagdebtf 

These  entries,  ia  his  owa  band,  and  the  mnission  of  either 
of  those  debts  in  the  istateiiieiit,  are  sajkient  to.pat  biai  up* 
on  the  proof  of  a»y  debt  origiqally  due  to  him,  oader  that 
ipprtgage,  or  otherwise.  The  defendant  ought,  therefore^ 
not  to  be  allowed,  in  accounting  before  the  master,  for  the 
mortgage  debt.of  380i«,  on  the  foot  of  the  mortgtigtj  and  he 
ooght  not  to  be  allowedany  part  of  that  debt,  oraayf  tber  debt 
of  his  own,  agaiQsl  the  estale  QfM^nrjf^  wjihool  satisftctory 
piTDof  of  its  sabsistiug,  at  the  death  of  Beniy,.  He  ooght, 
also,  to  be  decreed  to  convey  the  Ckn^hnawaga  farm  to  the 
pkdotifls,  free  from  incumbrances,  and  be  ooght  to  be  char«- 
ged  with  the  rents  and  profits,  and  credited  vtrith  expenditures 
for  actual  repairs,  and  with  moneys  actually  paid  by  him 
for,  and  in  the  purchase  of  debts  really  due  by  Hert' 
ry,  and  also  with  the  value  of  the  dower  of  the  widow 
of  Hmry  in  the  &rm,  not,  however,  exceeding  the  sum 
paid  by  the  drfendant,  upoa  the  conveyance  to  him,  by  her 
and  het  husband.  The  defendant  ought  not  to  be  absohite- 
ly  precluded  from  showing  the  existence  of  any  debt  due 
from  Henry  to  him,  provided,  he  can  prove  it  to  entire  sa- 
tisfection,  independent  of  the  mortgage,  or  note,  which  he 
might  produce.  He  ooght  to  be  put  to  show  the  circum* 
stances,  and  how  it  arose,  and  when ;  and  to  reconcile  its 
existence  with  the  entries  made  by  him  in  bis  brother's  book. 
*^  A  bond  or  mortgage,"  says  Lord  Talbot^  in  Piddock  v. 
Brown,  (3  P.  fFnu.  289.)  '*i8,  friwia  facie,  good  evidence 
of  a  debt  But,  whenever  there  are  manifest  signs  of  fraud 
in  the  obligee,  be  ought  to  be  put  to  the  proof  of  actual 
payment;  and  though  he  may  happen  thereby  to  lose  some 
part  of  the  money  really  due  to  him,  for  want  of  being  able 
to  make  sufficient  proof,  this  is  but  a  just  punishment  of  him 
for  the  fraud." 

Nor  do  I  think  that  the  defendant  ought  to  be  allowed, 
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•1891  •  under  the  circumstances  of  this  caie,  for  what  might,  others 
wise,  be  deemed  beneficial-  improvements  made  by  him  on 
the  CcMghnamagiX  farm.  He  entered  in  his  own  wrong,  and 
field  under  a  claim  of  tide,  procured  by  fraud,  and  be  is 
not  entitM  beyond  the  amount  of  bis  actual  expendi- 
tures. Every  thing  beyond  that  was  gratuitous.  A  frau- 
dulent possessor  is  never  allowed  for  beneficial  improve- 
meuto.     (2  Johns.  Ch.  Rep.  603.) 

The  defendant  ought,  in  addition  to  the  Uenu  already 
noticed,  to  be  directed  to  account,  generally,  relative  to  the 
real  and  personal  estates  of  JiUis  F.  and'  of  Htnry  V.  jP., 
deceased,  and  also  of  Jannetjey  the  widow  of  JelKs  F.  He 
o|iglit  aUo  to  be  examined,  if  required,  upon  oath,  and  to 
produce  all  popers,  in  his  custody  or  power,  relative  to  those 
estates ;  and  to  be  allowed  for  actual  expenditures,  for  board, 
clothing,  and  education  of  the  plaintiffs,  or  either  of  them ; 
but  all  affirmative  matters  stated  in  the  answer,  and  all  mat- 
ters set  up  by  way  of  avoidance,  or  discharge,  and  which 
are  competent,  as  a  defimce.  must  be  satisfactorily  proved. 
I  shall  direct  a  reference  to  a  master,  to  take  and  state  an 
account,  upon  the  principles,  and  under  thadirections already 
.  declared^ 

Decree  accordingly. 


^ 
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tluDRIGOXZ 

RoDEioucz  agaimt  HsiTERirAK  and  otben*  v 

HlFFXRHAr^ 

tA*  and  B.  being  conoenMd  ^ogfetber  in  commeroial  adrentares  to  S. 
Americttj  A.,  unknown  to  A,,  who  was  abroad,  assi^ed  over  the 
whole  of  a  return  cargo  to  C,  to  secure  the  individaai  debt  of  ^., 

^  Who  was  insolvent ;  and  C  knew,  at  the  time,  there  was  a  ninning 
■ocomit  between,  «/t.  and  B.,  arising  from  these  mc^rcantild  adven- 
tores,  though  he  was  ignorant  of  the  nature  or  eztettt  of  the  trans* 
actions  between  them,  or  of  ibe  amount  of  interest,  if  any,  of  B^ 
Heidj  that  C.  having  snficient  notice  of  the  r^hts  of  JD.  to  put  him 
on  inquiry  as  to  the  extent  of  his  Bitei«st»  took  the  assignment  sub<. 
jeet  to  an  the  rightsand equities  of  J5t. 

A  factor  cannot  pledge  the  goods  of  his  principal,  eren  thongb  the 
•  creditor  has  no  notice  of  bis  being  a  factor. 

An  assignee  of  one  partner  is  entitled  only  to  bis  share,  after  a  settle^ 
ment  of  the  accounts  of  the  partnership,  and  all  the  just  claims  of  the 
jco-partner  are  satisfied. 


BILL,  filed  February  5th,  1820.  !t  staleJ^  that  the  J^^^ 
plaintiff,  Vinctnie  Rodriguez^  formerly  of  the  province  of 
Carraca&f  being  Id  the  city  of  Ktw-Yotk^  in  18I  3«  he,  at  the 
request  of  jQT.,  became  jointly  interested  with  him,  in  an  ad- 
Tentare  from  JVew-  York  to  Laguira,  by  the  schooner  Louisa* 
(Captain  Esquinwgo.)  That  the  vessel  proceeded  to  Lagvi" 
rOy  and  after  her  cargo  had  been  disposed  of,  and  a  return 
cargo  laden  on  board,  she  was  captured,  on  her  return,  by  a 
British  cruizer,  and  carried  into  Italifax^  where  the  vessel 
«nd  cargo  were  condemned.  That  ihe  IMud  Slates  were 
then  at  war  with  Chreat  Britaiuy  and  in  order  to  protect  the 
property  and  interest  of  if.  from  seizure,  the  adventure 
was  conducted  solely  in  the  name  of  the  plainlKf,  who  was 
a  subject  of  the  King  of  Spain*  That  the  defendant  //. 
Was  jointly  and  equally  interested  with  the  plaintiflf  in  (he 
adventure ;  that  H.  had  received  very  considerably  sums 
of  money,  arising  from  sales  of  parts  of  the  outward  oargo, 

VouV.  53 
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1 82  Y .  at  Laguira^  and  considerable  Bums  in  consequence  of  the  de« 
^-^^v^^^  cree  of  condemnation  having  been  reversed,  and  for  which. 
oDRiooEz  1^^  j^^j  ^^^  accounted  to  the  plaintiSl  Thttt  to  1016,  K 
Hefferwaii.  purchased  in  bis  own  name,  but  for  the  joint  benefit  of 
himself  and  the  plaintifTi  the  brig  Active^  and  has  receitdff 
considerable  sums  of  money  for  her  freight  and  earnings, 
for  which  be  has  not  accounted  to  the  plaintiff.  That  the 
plaintiff  and  i/.,  previous  to  the  last  of  the  year  1818,  had 
various  other  dealings  together,  in  which  the  plaiAtiff  paid 
large  sums  of  money  toHhe  defeiMlaBt  H.,  and  H.  abef  re- 
ceived large  sums  of  money  on  account  of  the  plainti£^  and 
also,  large  quantities  of  goods  belonging  to  tbe  plaintiff,  in 
whole  or  in  part,  and  which  were,  afterwards,  sold  by  tbe 
defendant  //.,  who  converted  tbe  proceeds  to  bis  own  use, 
and  6f  which  he  has  rendered  no  account  to  the  plaintiff* 
That  in  December^  1818,  the  plaintiff  caused  to  be  laden 
on  board  the  schooner  Good  Hope,  then  lying  at  Porio 
CabellOf  in  S^jimerica,  a  cai^o  to  the  value  of  15,000 
dollars,  belonging  wholly  to  the  plaintiff  That  this 
schooner  sailed  from  Porto  Cabello  for  Jfew-Tork^  con- 
signed to  the  defendant  H.  The  plaintiff  was  then  a  na- 
turalised citizen  of  the  United  States^  but  residing  in  the 
province  of  Caraccas^  and  well  known  to  the  owners  of  the 
patriot  privateers ;  and  to  cover  the  property  from  loss  by 
these  privateers,  it  was  agreed  between  the  plaintiff  and 
//•,  that  the  cargo  should  be  shipped  in  the  name  of  ff.,  to 
whom  the  schooner  belonged.  The  cargo  was  purchased 
with  the  money  of  tbe  plaintiff,  and  wholly  belonged  14 
Iiim ;  and  H.  was,  at  that  time,  indebted  to  the  plaintiff, 
nbove  If, 000  dollars.  That  the  Good  Hope  arrived  ia 
New-York^  in  February,  1819;  and  ff.,  who  bad  then 
stopped  payment,  took  possession  of  the  cargo,  and  as- 
signed and  delivered  it  to  the  defendants,  Gthhard  and 
lieechnan^  as  sfcurity  for  a  debt,  and  they  have  since  sold 
the  cargo,  and:  onverted  the  same  to  their  own  use.  That 
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at  the  tiiDe  of  the  alrignment  by  H.  to  them,  G.  and  B.      1Q3K 

were  inrormed,  and  knew,  that  the  cargo  belonged  solelj 

to  the  f  laintifil    A,  at  the  same  iime,  sold  and  conveyed 

to  Q.  and  B.,  to  secare  a  debt,  the  brig  Active^  of  which   Hrfwbiait 

be  and  the  plaintifT  were  joint  and  equal  owners ;  and  O^ 

and  B.  knew,  at  the  time,  that  one  half  of  the  brig  belonged 

to  the  plaintiff;  That  the  defendants  refuse  to  render  any 

account  to  him,  &c.  Praytr^  for  a  true  account  of  the  cargo 

of  the  Goad  Hope^  which  has  come  to  the  possession  of  the 

dffendantSi  and  how  they  have  disposed  of  the  same ;  and 

that  they  be  decreed  to  account  and  pay  the  piaintifT  thp 

amount  of  the  proceeds  of  the  cargo,  and  for  one  half  of 

Ihe  brig  Actim  ;  and  for  general  relief.  ' 

The  defendant  H.,  in  his  answer,  admitted  his  concern 
with  the  plaintiff,  in  the  adventure  to  Laguira,  but  he  stated 
that  part  of  the  proceeds  of  the  outward  cargo,  remaining 
after  the  purchase  of  the  return  cargo,  was  remitted  to  the 
'  plaintiff  at  Jiew^Yark^  in  indigo,  and  the  residue,  if  any, 
waa  never  received  by  the  defendant ;  and  he  averred  that 
be  rendered  to  the  plaintiff  a  true  account  of  the  adven- 
ture, and  of  what  had  been  received,  in  May  or  June^ 
1819.  He  denied  that  he  ever  received  any  thing  on  ac- 
cftunt  of  the  reversal  of  the  decree  of  condemnation  at 
Halifax.  That  in  Augutti  1819,  he  received  a  letter  from 
the  agents  in  London^  who  had  the  management  of  the  ap- 
peal, iaformiQg  that  th^  cargo  was  restored  on  paying  the 
captain's  eipenses,  and  that  the  whole  sum  decreed  to  be 
restored  was  consumed  in  costs.  That  the  loss  by  reason 
of  the  capture^  was  17,700  dollars  and  98  cents,  and  the 
defendant  rendered  to  the  plaintiff  a  full  account  of  the 
cargo  so  captured.  Thatin  1816,  this  defendant  purchased 
the  brig  Jictive^  solely  on  his  own  account ;  but  having 
agreed  to  employ  her  as  a  trader,  between  Jfew-Yorketni 
Laguira^  to  carry  cargoes  on  the  joint  account  of  the  plain- 
tiff and  himself,  he  agreed  that  they  should  share  the  profit 
and  loss  of  the  brig,  equally  between  thenA    That  in  1819, 
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I82L  he  rendered  (o  the  plaintiff,  a  just  and  trtie  accootit  of  bU 
the  freight  and  earnings  of  the  brig.  That  in  1818,  the 
plaintiff  and  defendant,  H,  had  other  dealings  together, 
^  and  it  was  agreed  that  the  plaintiff  should  have  half  of  the 
profits  or  the  joint  adventures,  and  a  commission  of  five  per 
cent,  on  all  sales,  and  four  per  cent,  on  all  returns,  and  the 
half  of  the  defendant's  commission.  That  on  the  4th  otJfch  "* 
vember^  1819,  a  general  account  current  between  the  plain*  - 
tiff  and  the  defendant  was  stated,  and  a  considerable  ba- 
lance found  due  to  the  defendant*  He  admitted  that  he 
made  a  shipment  in  November ^  1818)  on  their  joint  account 
on  board  of  the  schooner  Crood  Hope^  to  the  amount  of 
6738  dollars  and  41  cents,  exclusive  of  freight,  assigned  to 
the  plaintiff  at  Porto  Cabello  ;  and  a  shipment  of  a  return 
cargo  by  the  plainiiff  in  the  name  of  the  defendant  ex- 
clusivelj,  for  the  reason  staled  in  the  bill,  but  oa  ibe  19ce 
equal  and  joint  account,  amounting,  according  to  the  in- 
voice, to  12,091  dollars  and  73  cents.  He  denied  that  the 
return  cargo  belonged  wholly  to  the  plaintiff,  or  that  it  was 
purchased  wholly  with  the  moneys  of  the  plsintiff ;  but  he 
averred  that  it  was  purchased  with  the  proceeds  of  the  out* 
ward  cargo  and  of  prior  shipments  made  oa  thefar  joint 
account.  Thai  it\vas  probable,  that  the  defendant  was,  at 
that  time,  indebted  to  the  plaintiff,  but  it  was  impossible 
to  ascertain  the  amount,  without  a  final  settlement  of  their 
accounts.  He  admitted  that  he  stopped  payment  on  the 
30ih  of  December,  1 81 8,  a  few  days  before  the  arrival  of  the 
return  cargo,  by  the  Good  Hope;  and  insisted,  that  be  had 
a  joint  and  equal  interest  in  that  cargo,  and  full  power,  hy 
reason  of  that  interest,  and  of  a  letter  of  attorney,  to  dis- 
pose of  the  whole  cargo,  bona  Jlde^^mA  to  give  the  plaintiff 
credit  in  account,  as  he  has  done,  for  his  share  of  the  pro- 
ceeds. That  in  October,  1818,  he  assigned  property  *to 
the  other  defendants,  6.  and  B.,  to  secure  loans  and  ad- 
advances  made  by  them  to  this  defendant,  to  about  25,000 
dollars,  and  which  were  afterwards  increased  to  45,000 
dollars.    That  on  the  27lh  o(  Jfovember^  1818,  as  further 
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secorily,  he  assigbed  to  G.  and  B.  the  outward  caiigo  of  the  1831, 
Oood  Hopt^  and  two  poHcies  of  insoraace  on  veMel  and  ^^^^'^'^ 
cargOf  and  the  vessel,  and  alto  the  brig  Active.  That  on  ^^'^'^ 
the  aftth  of  Dtcembtr,  UlS,  he  aold  and  assigned  to  O.  """"^- 
and  £•  tbe'retam  cargo  of  the  Good  Hope^  which  two  as- 
s^nnients  w)ere  made  upon  the  lik^  trusts  as  the  former  as- 
iignnento  of  property,  that  is,  in  trust,  to  pay  6.  and  B. 
the  amount  due  to  them,  or  thereafter  to  become  due,  and 
their  lawbl  commissions,  and  to  account  to  H  for  the 
sorplos.  That  on  tlie  arrival  of  the  Good  Hope^  in  Janua* 
ry,  J  81 9,  he  endorsed  the  hilts  of  lading  and  invoice  of  tti^ 
Icargo  to  6.  and.JB«,  who  took  possession  of,  and  sold  the 
cargo,  and  applied  4he  pet  proceeds,  amounting  to  13,273 
dollars  and  65  cents,  towards  payment  of  the  debt  due  to 
them  from  him ;  and  that  be  had  credited  in  his  account 
with  the  plainlsir,  the  sale  of  the  return  cargo,  as  being 
10,722  dollars  and  65  cents,  after  deducting  the  freight,' 
to  which  the  defendant  was  enidiped,  as  the  vessel  wholly 
hdooged  to  him.  That  G.  and  B.  sold  the  brig  Active^ 
JSprilt  Ist^  1819,  and  applied  the  net  proceeds,  being  3,828 
dollars,  towards  the  payment  of  the  debt  due  to  them  from 
U.  that  a  large  proportion  of  the  advdnces  to  the  defend* 
ant^  and  equal  to  the  estimated  convertible  value  of  there* 
torn  cafgo  of  the  Good  Hope,  and  of  the  brig  Active,  was 
mjide  by  G.  and  B.  on  the  Adih  of  the  security  of  the  said 
cargo  and  brig,  isc.  That  he  presumed  B.  knew,-  or  had 
reason  to  believe,  that  (here  was  an  open  and  running  ac- 
count  between  the  plaintiff  and  the  defendant  fil,  but  O. 
and  £«,  or  either  of  them,  did  not  know,  nor  had  reason  to 
saspect,  that  the  plaintiff  and  fl.  were  jointly  and  equally 
interested  in  the  return  cargo  of  the  Goo  J  Hope,  or  that  the 
plaintiflfhad  any  interest  in  the  brig  Active,  and  which  the 
defendant  wholly  denied.  That  the  assignmenu  to  6.  and 
&  were  bona  fide.  l*hat  on  the  22d  of  Jlfoy,  1811,  the 
plaintiff,  by  a  letter  of  attorney,  empowered  the  defendant 
to  receive  and  discbarge  debts,  to  receive  and  dispose  of 
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laSh  goodf  oT  dKpUntiffyMdaclfsUy,  io  all  dMgii  for  Imi* 
The  defendaal  menml,  tint  Jie  was  uilkoriMd  to  dis- 
pose of  the  brig  AetiepBy  as  she  bdteged  eselasiyefy  to  him ; 
and  of  lilt  retiini.cargo  of  the  Chad  Hope^  by  reason  of  bis 
imefest  thereiot  and  of  bis  powerof  attorney.  Tbat.be  is, 
aad  alwajn  has  been,  ready  to  render  a  tme  aooooot,  be. 
That  oo  the  7lh  of  JwiMiiy,  iSie,t  be  assigned  to  fV.  an& 
3.  Craig  J  far  the  beneit  of  biscMditoiSt  the  snrpias  of  the 
property  assigned  to  6.  and  J3^  after  paying  wbaC  was  doe 
to  them.  That  on  the  8lb  of  dfiHf,  1921,  having  assigned 
all  his  propeHy  to  IT.  and  .&  C,  be  was  doly  disehsrged, 
nnder  the  act,  ts/Ci  from  liabiUty  to  imprisonment,  tse.,  and 
he  objected  that  the  assignees  were  not  made  parties  to  this 
suit. 

The  defendant  G.,  in  his  answer,  averred  ibat  If.,  being 
somewhat  embarrassed  inOe<o6^r,  1818,  applied  to  the  defen* 
4anU  G.  and  fi.  for  aid,  and  promised  to  assign  lo  them,  as 
secnrity,  certain  vessels  and  a  cargo,  as  mentioned»  Tb^  ^» 
agreed,  from  friendship  to  H.,  to  advance  him  85  or  30,000 
dollars,  and  at  various  times  djuring  the  period  of  one  year 
after,  they  advanced  to  the  defendant  A,  in  pursnance  of  the 
agreement,  and  on  faith  of  the  security,  47,000  dpUars* 
The  defendant  then  stated  the  property  assigaed  to  O.  aini 
and  £.,  as  security  for  the  advances,  and  particularly  the 
brig  Active,  and  the  outward  cargo  of  the  G^od  H<ye,  on 
the  27th  «f  Novtmker^  and  her  return  cargo,  on  the  26th 
of  D<cem6er,  1818,  pursuant  to  the  agreement  above  men- 
tioned, and  upon  the  same  trusts;  and  that^he  invoice  and 
bill  of  lading  of  the  return  cargo  was  endorsed  to  them  in 
Januaf;^,  1819^  That  the  invoice  was  signed  by, the  plain- 
tiff, and  recited  that  the  return  cargo  was  shipped  by  the 
plaintiff,  on  the  account  and  risk  of  the  defendant  A,jand 
consigned  to  him.  That  G.  and  B.  took  possession  of  the 
return  cargo,  and  sold  it  for  the  net  sum  of  $13,272  65 
cents  and  they  also  sold  the  brig  Active^  for  3803  dollars,  and 
applied  jLbe  same,  as  well  as  the  proceeds  of  all  the  other 
property  assigned  to  them,  to  satisfy  the  advances  made  by 
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theni,  and  iiittl  a  lai*ge  balance  still  rem^^dde  totlMQ.  18&I. 
The  answer  denied  all  knowledge  of  any  interest  of  Ae^ 
plaintiff,  or  of  any  other  person,  eicept  A,  in  the  property 
so  assigiied  and  sold.  It  etated  farther  that  l!be  register, 
&c.  of  the  brig  Jetivt  was  in  thename  of  H.  a!6de,  atid  fbaf 
H.  always  represented  himself  as  sole  owAer  of  the  brig^ 
and  of  the  return  cargo  of  the  Chod  Hope,  hhd  fbal  thtf 
greater  part  of  the  advances  wete  made  by  O.  and  Bi  on 
the  Mih  of  that  representation.  The  answer  of  B.  wat 
sttbstaotially  the  slime  as  that  of  O.  He  admitted  that  be 
knew  or  had  reason  to  beKeve  that  the  plaintiff  and  H.  had 
g,  rmining  accoant  between  them,  arising  from  mercantile 
adTentnres  to  S.  America ;  hot  whether  they  were  partner- 
filup  transactions  between  them,  or  whether  the  plaintiff  Was 
merely  the  agent  and  factor  of  jK^  or  had  any  interest  in  ther 
retmrn  cargo,  tsc,  ha  did  not  know,  notil  afler  Iho^ng  of 
the  bill  eftbe  pfadmiffl  He  admitted  that,  since  the  bin 
was  filed,  H.  had  informed  him^  that  the  plaintiff  was  Joint- 
ly and  ^ntily  interested  in  the  retara  cargo  of  the  Oood 

Mt^StH.  The  cause  was  brought  to  a  hearing  on  the 
pleadings  and  proofs. 

D.  B.  Ogdm  and  S.  Jmes,  for  the  plaintifis.  To  show 
that  a  factor  could  not  pledge  the  goods  of  his  principal, 
whether  the  purchaser  had  notice  or  not,  they  cited,  S/n 
1178.  5  Fm^,  511.2  Mass.  Rep.  398.  1  Maule  ^  Selw. 
140.  480.  3  Jllk.  144.  1  Liverm.  on  Agency ^  129,  130. 
To  show  that  onej>artner  cannot  bind  his  co-partner  for 
any  thing  beyond  the  scope  of  the  partnership,  they  cited, 
4  Jolms.  Rep.  251.  263.  note.  2  Caines^  246.  2  Johns.  Rep. 
300.  Watson  on  Part.  180.  3  Term.  Rep.  757.  1  Salh 
126.  '  I  Lord  Baym.  115.    1  East^  49.  55.    6  Vesey,  604. 

P.  A.  Jay  and  T.  A.  Emmets  for  the  defendant  They  cited 
1  Manle^Selw.  140. 146.  6  East,  19.  7  £a5f,  210.  1  Bos. 
and  PuL  648.  1  RoseU  Bankrupt  Caseg,29T*  9  East^  506. 
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1821.  Mfy  SOlA«    The  cuse  stood  over  for  consideratioiii  uotil 


Ibis  day* 

BmwwMWMAM.  rpjjj  Chancelwje.  The  sole  question  in  the  case  is, 
whether  the  defendaiits,  O.  and  B.,  are  aceoantable  to  the 
plaintiffs  for  the  proceeds  which  they  have  received  of  the 
seturn  cargo  of  the  schooner  Good  Hope*  The  defendants, 
6.  and  £.,  daim  those  proeeeds,  (which  amonot,  after 
deducting  all  charges,  and  the  freight,  to  the  net  sma  of 
10,733  dollars  and  6S  cents,)  by  virtue  of  an  assignment 
from  the  defendant  A,  of  the  26th  ,of  Dtcemher^  1816, 
executed  about  the  time  the  vessel  sailed  from  Porto  Co- 
6<//o,  in  Satdh  Atmrka,  for  Kew-Yotk.  The  plaintiff  al- 
leges, that  the  cargo  was  exclusively  bis  property,  though 
covered  with  the  name  <if  the  defendant  IT.,  in  order  to  pro« 
tect  it  frdm  Spgnuh  cruisers  -,  and  the  defendant  H.  admits, 
that  the  plaintiff  had  a  joint  and  equal  interest  with  htm  in 
that  cargo* 

The  answers  of  the  defendants,  6.  and  £.,  disclose  the 
manner  in  which  the  assignment  was  take%  and  the  causes 
which  led  to  it.  They  state,  that  in  Odohtr^  1819,  the  de- 
fendant IT,  being  somewhat  embarrassed  in  his  pecuniary 
affairs,  applied  to  them  for  assistance,  and  he  promised  to 
assign  to  tbem,  by  way  of  security  for  advances,  certain 
vessels  and  cargoes,  '^as  hereinafter  mentioned.^  They 
accordingly  did  advance,  as  they  say,  *'  at  various  times, 
during  the  period  of  one  year  after  the  said  agreement,'^' 
47,000  dollars,  and  upwards,  and  the  defendant  H.,  in  exe* 
cution  of  that  agreement,  assigned  to  them,  by  deed  of  the 
4th  of  Kovembtr^  1818,  and  in  trust,  to  secure  the  payment 
of  40,000  dollars,  then  already  advanced,  a  vessel  and  two 
cargoes  therein  mentioned,  and  which  form  no  part  of  the 
present  controversy.  The  defendanUy  G.  and  B.,  were  to 
apply  the  proceeds  to  the  payment  of  the  moneys  due,  and 
to  become  due  to  them,  and  to  re^assign,  or  account  for  ibe 
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Htfploiu    On  the  17th  of  J^ovem^r,  the  defendant  A,  in       182K 
fiirtber  mention  of  the  agreement,  and  for  the  more  eflec*    v^-v-^ii/ 
mal  aecoritjr  of  O.  and  B.j  assigned  to  them  the  brig  Active*       ^•^t 
The  property  hitherto  asvgned,  belonged  to  the  defendant   M«^'*"^- 
A    On  this  point,  there  h  now  no  question  between  the 
parties;  for  a  claim  t^  a  joint  interest  in  the  AcUvt^  was 
waived  at  the  hearing*.    The  next  assignment  was  of  the  date 
of  the  $7th  of  HQvemktu  I&I89  and  was  given.  9s  a  further 
lecaiity  to  Q.  and  B.    It  assigned  the  outward  cargo  of  the 
achooner  Qo<id  Hope,  then  00  a  voyage  from  Jiezo^York  to 
Pwrto  CabeltOf  and  which  had  been  shipped  on  the  7tb  of 
Jfovembetf  together  with  the  vessel,  and  the  policies  cover- 
ing the  vessel  and  cargo,  and  it  was  made  upon  the  trusta 
eipressed  in  the  first  assignment*    Then  followed  the  assign** 
SMnt  of  the  return  cargo,  made  on  the  back  of  the  assign^ 
ment  of  the  27th,  dated  on  the  26th  of  Dee^mber^  1818,  and 
which  was  declared  to  be  given  for  the  purposes,  and  up' 
on  the  trusts  expressed  in  the  other  assignioents. 

This  last  assignment  was  evidently  taken  to  secure  ante^ 
cedent  advances*  There  is  no  evidence,  that  any  advance 
or  loan  was  made  upon  the  credit  of  it.  The  defendant  IL 
•topped  payment,  and  consequently  avowed  himself  a  bank* 
nipt,  on  the  30th  of  December^  and  only  four  days  after,  this 
assignment  was  made*  It  was  taken  from  an  insolvent 
debtor,  on  the  eve  of  bankruptcy,  as  additional  security  for 
an  existing  debt,  and  ought  to  be  subjected  to  all  the  strict- 
ness applicable  to  an  instrument  taken  at  such  a  crisis.  It  was 
|iOt  a  security  taken  in  pursuance  of  the  original  agreement, 
in  October*  That  agreement  related  to  certain  vessels  and 
cargoes  ^*  hereinafter  mentioned  ^''  but  the  defendants  must 
be  understood,  by  these  words,  to  refer  to  the  subjects  spe- 
cified in  the  first  assignment,  and  not  to  the  return  cargo  iq 
this  case,  for  the  outward  voyage  itself  had  not  then  com- 
ipeiiced.  It  is  very  probable,  that  the  defendants  G.  and  A, 
from  the  knowledge  which  the  defendant  B.  hid  of  the  mer- 
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1821.  cantile  adventures  of  the  defendant  H.  with  SemiA  Aiturka^ 
did  not  wish,  or  Intend  to  meddk  with  that  property^  or  it 
woald  have  been  included  in  the  assignment  of  the  4th  of 
November.  The  voyage  was  in  contemplation  by  fl.,  as 
early  as  the  10th  of  October ^  and  he  had  chartered  the 
schooner  Good  Hope  for  that  purpose,  and  the  cargo  must 
have  been  procured,  and  the  voyage  in  full  preparation  oa 
the  4th  of  Jfovembtr^  By  that  time  the  defendants  had  ad- 
vanced at  least  40,000  dollars  4  and  though  the  ansirerSi  with 
a  want  of  precision  that  is  very  unusual  in  soch  a  case,  stale 
that  *^  at  various  times,  daring  the  period  of  one  year,''  they 
advanced  47,000  dollars,  yet  it  must  all  have  been  advanced 
between  October  and  the  30th  of  December ^  1818.  We 
have  seen  that  40,000  dollars  was  due  to  them  on  the  4th  of 
Mtvember^  vod  we  have  no  evidence  that  one  cent  was  af- 
terwards advanced.  The  reasonable  inference  is,  that  the 
whole  advance  was  upon  the  credit  of  the  property  specified 
in  the  assignment  of  the  4th  of  JVbvem&er,  and  that  the  sub* 
sequent  assignmente  of  property  otdoubiftd  titUf  (for  so  the 
defendant  B.  must  have  regarded  the  mercantile  adventure 
in  question,)  were  taken  under  impression  of  the  subsisting 
credit  of  If.,  and  tor  the  purpose  of  adding  further  security 
to  their  fonner  advances*  /These  is  no  evidence,  nor  even 
«n  averment,  that  any  advance  was  made  on  the  credit  of 
this  return  cargo,  or  on  the  strength  of  this  assignment. 

Are  not  these  slight  circumstances  sufficient  to  protect 
the  right  and  interest  of  the  plaintiff  in  the  return  cargo, 
•against  that  assignment?  It  was  not  a  purchase  by  G.  and 
£.  in  the  ordinary  course  of  commercial  dealing,  and  the 
interest  of  G.  and  B.  has  no  better  pretensicms,  in  this  case, 
than  that  of  the  plaintiff,  to  protection.  The  defendant  B., 
admits,  what  may  be  deemed  sufficient  iufermation  of  the 
plaintiff's  right,  at  the  time  he  took  the  last  assignment,  to 
have  put  him  upon  inquiiy,  and  to  charge  both  those 
fartners  with  taking  the  assignment  subject  to  those 
rights.    He  was  acquainted  with  those  circumstanceSi  which 
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ought,  in  eqaity,  and  in  fairaets,  to  have  led  him  to  inqniry,       |821. 


and  if  he  preferred  to  waive  that  inquiry,  the  assignment   _ 
was  taken  ataject  to  the  right  of  the  plaintiff.   He  says,  that  ▼, 


^  he  knew,  or  had  reason  to  believe,  that  the  piaintifT  and 
H.  bad  a  running  account  between  them,  arising  from  mer- 
cantile adventures  to  Sonih  Amtrica^  but  whether  the  said 
adventures  were  partnership  transactions  between  them,  or 
whether  the  plaintiff  acted  merely  as  agent  or  factor  for  K, 
and  was  to  receive  a  certain  fixed  commission  for  his  ser- 
vices, or  whether,  at  the  time  the  return  cargo  of  the  Good 
Hope  was  assigned  to  G.  and  B.,  there  was  any  thing  due 
on  the  said  account,  or  what  interest  the  plaintiff  had  in  the 
«Bid  return  cargo,  except  in  case  the  balance  of  the  running 
account  might  be  in  his  favour,  the  defendant  did  not  know, 
nor  was  be  informed."  And  if  he  knew  that  the  plaintiff 
and  the  defendant  If.  had  running  accounts  between  diem, 
arising  from  mercaniiU  adventures  to  South  America^  and 
which  alluded  to  the  very  voyage  in  question,  and  was  un- 
certain whether  the  plaintiff  and  the  defendant  H.  were  part- 
ners, or  what  interest  the  plaintiff  had  in  the  return  cargo, 
why  did  be  not  inquire  ?  Was  it  not  his  daty  to  have  inqui- 
red of  If*,  who  could  have  told  him  that  they  were  jointly 
and  equally  interested  in  that  very  cargo,  which  he  was  then 
laying  hold  of  as  tabtda  tn  nau/rttgio,  to  secure  his  former 
advances  i  Was  it  dealing  fairly  with  the  rights  of  the  plain^ 
tiff?  Lord  Hardwickt  observed,  io  Sndth  v.  Low^  (i  Atk^ 
490.)  that  whatever  was  suiBcient  to  put  the  party  upon  in- 
quiry, wfM  good  notice  in  equity*  And  we  have  the  (amiliar^ 
case  in  the  books,(JUbore  v.  Benne^f,  2  Ch*  Can.  246.)  where- 
a  purchaser  shall  be  charged  with  knowledge  of  a  fact,  pro- 
vided  he  cannot  make  out  a  dtle  but  by  a  deed  which  leads 
him  to  that  fact,  for  it  was  craeia  negligenjtia  that  he  sought 
not  after  it,  and  this  is  b  law  a  notice.'  Chancery,  says  Lord 
Bacon,  looks  to  the  conscience  of  a  party,  if  he  will  traflick 
for  what  in  equity  he  knows  to  bekMig  to  another.  The  de- 
fendant £•  had  here  reason  to  know,  or  believe,  that  the 
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18S1.       return  c^rgo  belonged,  hi  whdSe,  or  in  part,  to  the  plaintiK 

>^N-^      He  knew  he  was  doling  for  a  subject  in  which  the  interest 

"v?^^'    of  the  plaintiff  was  probably  concerned,  and  that  was  vofll- 

BirricKirAH.  .^-^^^  ^^  have  prompted  him  to  hqoiry.    He  was  bound,  by 

'"*"'"""""'  the  plainest  principles  of  jaslice,  to  have  called  for  ciplaoit- 

tions,  and  to  have  examined  into  the  title  of  the  plaintiff,  be* 

fore  he  took  an  assignment,  for  the  porrpOse  of  eickidinit 

und  barring  his  right.     1  have  no  hesitation  in  conclodhig, 

that  the  assignrment  in  this  case  oaght  to  be  adjndged  to  baTit 

l>een  taken,;  subject  to  the  interest  of  the  plaintiff,  aind  the 

next  and  remaining  inquiry  is,  as  to  the  extent  of  ftat  ia- 

terest. 

It  was  observed,  npon  the  afgtnneiit,that  the  plaintiff  had 
held  out  to  the  world,  the  defendant  H.  as  the  real  owiier  of 
this  return  cargo,  and  thereby  enabled  H.  to  practise  a  Se* 
ception  upon  the  public*.  If  the  defendants,  G.  and  £., 
could  show  that  they  had  been  the  victims  of  this  deceptioQf 
they  would  have  been  entitled  to  have  made  the  complaint. 
If  the  return  cargo  had  arrived,  and  the  letters  of  the  plsiiii-  . 
tiff,  and -the  invoice  and  bill  of  lading  had  been  ahotra'to 
these  defendants,  and  trusting  to  them,  they  had  made  ttd*' 
vances  upon  the  credit  of  that  cargo,  to  the  d^ndant  If*, 
<bey  would  have  had  a  fair,  equitable  clahn  to  protection. 
But  the  assignment,  in  this  case,  was  taken  a  month  befbre 
the  return  cargo  had  arrived,  or  the  documents  attending 'h 
had  been  seen,  and  they  are  notemided  to  the  beniMt  of  any 
such  defence.  The  defendant  H.  adihita,  that  the  f^tum 
eargo  was  marked  with  his  naane,  for  the  purpose  stated 
ita  the  bill,  of  protecting  it  from  this  depredations  of  the  ^^- 
nish  dhirsers,  hostile  to  the  Spanish  royalists,  and  'he  pre- 
tends  only  tb  a  joiiiit  and  equal  interest  with  the  plaintiff  in 
that  cargo. 

If  the  plaintiff  and  H.  were  partners,  then  «thoiliterait^ 
B.  in  that  cargo,  was  his  ^haie  In  tiie  sUrphis,  sulgectlo^ 
partnership  accounts,  and  the  defendants,  6.  and  fi.,  hh  af- 
siguMs,  are  entitled  only  to  (Ms  share,  "after  a 'SeftkoMttit  of 
the  accounts,  and  after  all  just  claims  Qf  the  plaintiff  were- 
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sathfied*    (MeoH  v.  Mumfordy  4  Xohnt.  Ch.  Rtf.  538.)    As  1881. 

the  defendanu  derive  their  title  from  ff.,  ,and  as  he  has  been  J^^"""^^^ 

extremely  well  disposed  to  promote  their  interest,  in  opposi-  w. 

tion  to  that  of  die  plamtiffs,  his  admissions  are  good  testi-  '''"'"*^'' 


mony  against  them,  in  respect  to  that  title ;  and  we  are»  at 
nn  events,  to  consider  tlie  plaintiff  as  jointly  and  eqoally 
concerned  in  the  cargo.    The  only  question  now  is,  whether 
we  are  to  consider  him  as  a  joint  partner,  as  H.  pretends, 
or  as  sole  and  exdnsive  owner  of  the  entire  retom  cargo,  as 
be  himself  asserts.    If  the  whole  cargo  belonged  to  him, 
then  the  assignment  was  the  act  of  an  agent  or  factor,  pledging  Mtpiedge^ 
the  goods  of  his  principal  for  his  own  debt,  and  this  the  law  prioclpai :  j£ 
will  not  permit  A  factor  may  sell,  out  and  out,  in  the  way  S^,*^!  t!^ 
#f  business,  and  the  sale  will  he  binding;  but  he  cannot  ^ilil'^te^oMr 
pledge,  even  under  the  formality  of  a  bill  of  parcels,  and  thb 
was  clearly  such  an  act.    It  was  an  assignment  to  secure  a 
debt,  with  a  trust,  to  account  for  the  surplus.    It  was,  there- 
fore, a  mortgage,  and  not  an  absolute  sale.    It  is  an  old  set- 
tled and  understood  nde,  that  a  factor  cannot  pledge,  even 
though  the  creditor  have  no  notice  of  his  character  as  factor* 
In  such  a  case,  every  creditor  trusts  and  deals  at  his  peril. 
(Sfa*.  1178.    5  Teiey,  311.)    No  conclusion  Vould  appear 
more  dear  and  inevitable,  than  that  the  plaintiff,  in  this  case, 
is  entided,  either  as  partner  wiih  H.,  or  as  sole  owner,  to 
call  the  defendants  G.  and  B.  to  account  for  the  proceeds 
of  the  Tetorn  cargo. 

The  evidence  that  ^fhe  plaintiff  was  the  sole  owner  of  the 
return  cargo,  consists  principally  in  the  letters  that  passed 
between  tiie  plaintiff  and  H.  it  is  evident,  from  the  letters 
of  die  defendant  A,  ofthe  5th  of  June,  and  of  the  7th  and 
8th  of  JVbven^er,  1618,  that  CumM  Aereinmenimied,  was 
some  assumed  or  fictitious  name,  and  intended,  the  better  to 
cover  ifae  properly  from  depredation,  to  stand  for  the  plain- 
tiff. Then  we  have  the  declaration  of  the  plaintiff,  in  his 
letter  of  the  80th  ofDuembtr,  1818,  to  H,  and  which  was 
produced  on  the  part  of  the  defendants,  that  the  greatest  part 
of  the  r$tym  cargo  »a$  purehaeed  wUh  the  monetf  Mr.  Cur^ 
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riel  teni  me,  or,  in  other  words,  with  the  plaintiff's  own  mo- 
ney. Here  is,  at  least,  sufficient  ground  for  a  reference  to  a 
master,  to  inquire  and  report  what  interest,  if  any,  beyond 
or  greater  than  a  joint  or  eqnal  interest,  the  plaintiff  had  in 
the  return  cargo,  and  to  whatever  extent  that  interest  shall 
be  duly  ascertained,  to  that  extent  the  defendants  6.  and  B. 
must  be  decreed  to  account. ' 

I  shall,  accordingly,  declare,  ^^that  the  defendants*  6. 
and  J3.,  took  the  assignment  of  the  26th  of  jDec«f»6er,  1818, 
by  way  of  security,  and  in  trust,  principally,  if  not  entirely, 
for  the  purpose  of  securing  the  payment  of  advances  antece- 
dently made,  and  of  debts  antecedently  incurred,  and  that 
the  same  was  not  a  sale  and  purchase  in  the  ordinary  course 
of  commercial  dealing;  and  that  the  defendants,  G.  and  fi., 
were,  at  the  dme  they  took  the  assignment,  chargeable  with 
sufficient  notice  of  the  rights  of  the  plaintiff,  to  have  put  them 
upon  inquiry  as  to  the  extent  thereof,  and  to  charge  them 
with  taking  the  assignment,  subject  to  all  the  prior  rights  and 
equities  of  the  plaintiff,  and  tliat  as  the  plaintiff  claims  to 
have  been  the  sole  and  entire  owner  of  the  return  cargo  in 
the  assignment  mentioned,  and  as  the  defendant  H.  admits 
the  plaintiff  to*have  been  jointly  and  equally  interested  with 
himi  and  that  it  be  referred  to  a  master,  to  inquire  and  as- 
certain the  extent  and  quantity  of  interest  of  the  plaintiff,  &c. 
and  to  report  the  amount*  with  the  interest,  if  any,  due  there- 
on, together  with  the  amount  of  the  net  proceeds  of  the  re- 
turn cargo,  received  by  the  defendants,  G.  and  £.,  with  in- 
terest thereon ;  and  that  he  call  for  papers,  be.  and  examine 
either  of  the  parties,  on  oath,  &c.  and  that  the  pleadings  and 
exhibits  in  this  cause,  be  received  as  proof  before  the  master, 
together  with  such  farther  proof  as  the  parties  may  otktJ^* 

Decree  accordingly. 
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RooBRS  and  others,  executors  of  Hskderson, 

against  • 

Benson  and  others. 

Jl  deed  by  hiulwiid  and  wife,  of  their  joint  estate,  in  tnut  to  pay  all  tlie     * 
debts  of  the  husband,  and  the  residae  to  the  use  of  Oe  wife,  and  her        / 
heirs  in  fee,  is  a  Talid  conreyaoGe,  as  beings  founded  on  a  valuable 
and  meritorious  consideration;  and  cannot  be  impeached  by  a  sub- 
sequent purchaserwithout  notice  of  the  trust 

Where  land  is  conveyed  (o  husband  and  wife,  they  do  nottajce  as  joint 
tenants,  nor  as  tenantB  in  common;  but  are  both  seized  of  the  entire-     -^ 
ty ;  neither  can  sell  without  the  consent  of  the  other,  and  the  surri- 
▼or  takes  tiie  whole ;  this  case  not  beingf  within  the  provision  of  the 
state  relative  to  joint  tenancies.    (seM.  9.  eft.  12.  s.  6.) 

The  ,  trustee  in  this  case  was  hdd  not  to  be  responsible  to  the  purdvi- 
4er,  on  the  ground  of  any  misoondnct,  nuarepiesentation,  or  fraud. 

THE  bill,  filed  March  38th,  1818,  stated  that  Wmiam  Htn^  ^%f%f^^ 
JUr$onj  the  testator,  died  the  12th  of  Jantfaiy,  1812,  having 
appointed  the  plaintiffs,  his  executors^  That  on  the  5th  of 
DecetnUr^  1 808,  William  Houitont  to  secure  the  payment 
of  three  thousand  dollars,  borrowed  by  him  of  John  Hunter^ 
executed  his  bond  for  that  sum,  payable  in  one  year,  and 
a  mortgage  to  /.  A,  on  eight  lots  of  ground  in  the  city  of 
JVeo-ForAr.  That  on  the  Utot  December j  1810,  the  prin- 
cipal  of  the  said  tiond  and  mortgage  being  due,  with  inte- 
rest, from  the  5th  of  December^  1809,  J.  H.  assigned  the 
same  to  W*  Henderson^  the  testator.  That  the  assignment 
was  duly  acknowledged  on  the  12tb  of  January^  18 1 2,  and 
registered  on  the  12th  of  May  following,  in  the  register's 
office  in  the  city  of  Aeo-Fori.  That  soon  aAer  the  exe- 
cutioD  and  delivery  of  the  assignment,  notice  thereof  was 
given  to  W»  Houston^  and  the  whole  of  the  principal  and 
large  arrears  of  interest  now  remain  due  on  the  bond  and 
mortgage  to  the  plainllfis,  as  executors  of  W.  Henderson* 
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1821.       That  William  Homton died  iotestate,  on  the  ISth  of  JlfofcA, 
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1813,  and  no  person  has  administered  on  his  estate.     That 
vi  the  plaintiffs  applied  to  W.  Houstorij  before  bis  death,  for 

'  payment  of  the  bond,  who  pretended,  that  previous  to  the 
execution  of  the  mortgage,  he  had  conveyed  the  premises 
to  Egbert  Benson^  in  trust.  That  the  plaintiffi^*  on  inquiry 
and  search,  discovered  a  deed  recorded  in  the  office  of  the 
clerk  of  the  city  of  JVeto* Vbrifc,  on  the  Slst  of  /iins,  18U, 
bearing  date  the  6th  of  Jtins,  1805,  from  fF.  H<m$ionmnd 
his  wife,  to  Egbert  Benaon,  in  fee,  of  (he  mortgaged  pre- 
mises, together  with  other  lands,  upon  certain  trusts  and 
conditions  therein  expressed;  which  deed  the  plaintiffs 
charged  to  be  voluntary  and  without  any  consideration ; 
and  that  John  IhMtr^  at  the  time  of  the  execution  of  the 
mortgage  to  him,  was  ignorant  of  the  exiiteoce  of  that 
deed ;'  and  that  W.  Hauaton,  from  the  date  of  the  deed  to 
the  time  of  his  death,  continued,  with  the  knowledge  and 
consent  of  Egbert  Bemon^  in  possession  of  the  premises, 
and  received  the  rente  and  profits,  end  paid  alt  the  taxes 
and  assessments  thereon ;  and  the  plaintiffs  tabmitted,  that 
the  deed  was,  therefore,  so  far  as  regarded  Ihe  mortgage^ 
void.  That  JIfary,  the  wife  of  W.  Housttmt  died  before 
the  execution  of  the  mortgage,  and  her  husband  being 
then  insane,  administration  on  her  estate  was  granted  to 
the  defendant,  E.  Benson.  The  bill  prayed,  that  the 
money  due  on  the  mortgage  be  decreed  to  be  paid,  or 
that  the  premises  be  sold,  and  the  money  paid  out  of  the 
proceeds. 

The  answer  of  the  defendant,  E.  Benson^  set  forth  the 
deed  from  Hotislon  and  his  wife,  to  him,  mentioned  in  the 
bill,  by  which  they  conveyed  to  him,  the  premises  mort- 
gaged, and  another  lot,  afterwards  reconveyed,  in  tru$t,  to 
•ell  the  whole,  or  as  much  as  might  be  necessary  to  pay 
the  debts  then  due  or  contracted  by  W.  Houston ;  and  as 
to  the  residue  not  sold,  or  retained  to  be  sold,  for  the  pay- 
aieot  of  the  debts  of  Houston^  the  defendant,  £•  B.,  might 
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make  leases  thereof,  and  pay  over  the  rents  to  Mary  i?.,  1821. 
bar  heirs  and  assigns  ;  and  the  said  Mary  H.  was  autbo- 
rizedy  at  any  time,  during  her  life,  and  if  during  coverture, 
with  the  consent  of  her  husband,  to  revoke  the  trusts  as  to 
the  whole  or  any  part  of  the  residue,  after  which  revocation, 
the  defendant  E.  B.  should  stand  seized  to  the  use  of  Mary 
H.y  her  heirs  and  assigns :  and  if  .Mary  H.  should  not  re- 
voke such  trusts,  she  might,  whether  covert  or  not,  make 
a  will,  and  upon  her  death,  the  defendant  £•  B»  should 
stand  seized  to  the  uses  of  such  will ;  and  in  case  ^he  should 
die  intestate,  then  £.  B.  should  stand  seized  to  the  use  of  her 
heirt*  at  law  :  and  it  was  agreed  that  £.  B.  as  to  the  said  re- 
sidue, might,  at  any  time  during  the  life  of  himself  aud  Mary 
H  convey  the  v^^ame  to  her  in  fee,  or  to  such  person  or  per- 
sons as  she  might  appoint  as  her  trustee  in  the  place  of  the 
defendant,  £.  B  ThHt  the  lots  described  in  the  said  deed, 
bei  g  parcel  of  certain  lots  held  by  gifk  and  graut  from  M- 
cholas  Bayard,  (father  if  Mary  H,)  to  Wvlxam  H,  and  his 
wife,  and  were  so  conveyed  in  trust  to  E.  B.  for  the  pur- 
pose of  paying  the  debts  of  the  said  IV,  Hovstottn,  then  re- 
maining due  and  unpaid.  That  the  defendant  £.  H,  hav- 
ing accepted  the  trust,  paid  off  the  ciebts  of  the  said  /F.  Hous- 
touUf  mentioned  and  intended  in  the  said  deed  of  trust,  with 
his  own  proper  moneys,  with  moneys  borrowed  b^  the  said 
W'  Houstouriy  for  which  the  defendant  Joi  .ed  as  security, 
and  with  moneys  furnished  by  the  said  fy.  Honstoun  /  and 
he  claimed  a  balance  due  to  him  on  limt  account.  That 
in  October^  1813,  the  defendant  £.  B.  sold  tlirt'e  of  the  tiusc 
lots  to  jf.  H.  Lawrence.  That  on  the  7lh  of  Dccembtr,  18.  8, 
fV.  Housloun  paid  to  the  defendant,  £.  /I,  one  thousand 
dollars,  on  account ;  and  from  the  coincidence  o(  the  daies 
of  the  loan  by  JT.  Hunter^  and  the  said  payment,  he  inferred, 
as  highly  probable,  that  the  sum  so  paid  to  him  by  W.  Hous^ 
Icmn,  was  part  of  the  money  borrowed  of  J.  Hunter,  but  ex- 
cept such  inference,  the  defendant  was  wholly  igtioraui  how^ 
Vol.  V.  65 
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1821.  or  from  whom,  W»  Hofutaun  obtained  the  said  money :  That 
00  the  29tb  of  Januaty,  1810,  fT.  Houttaun  paid  him,  E.  B.^ 
two  thousand  dollarsi  which  two  sums  were  all  the  payments 
ever  made  to  him  by  W.  Hatuioun*  That  on  a  settlement 
of  their  accounts  on  the  11th  ifJtaut  181 1,  a  balance  was 
found  doe  from  W*  Houitwtn  to  the  defendant  £•  B.^  which 
still  remained  due.  The  defendant,  E.  £.,  admitted  that 
the  trust  deed  was  without  any  other  consideration  than  as 
above  stated ;  and  he  denied  that  the  same  was  ever,  in  any 
manner,  kept  secret  and  concealed*  He  stated,  that  the 
lots  described  in  the  trust  deed  were,  and  during  the  life 
time  of  fV>  Houston^  continued  to  be,  vacant  and  unoccupi- 
ed, and  he  did  not  know  whether  any  taxes  or  assessments 
had  been  paid  on  them.  That  W.  Houttoun  died  intestate, 
and  no  person  had  administered  on  his  estate.  That  soon 
after  the  executing  of  the  trust  deed,  Mary  H,  went  to  Gear* 
gia^  where  she  died,  August  lih,  1806,  during  the  life  of  her 
husband,  leaving  Maria  Houstoun  (since  intermarried  with 
the  defendant  J.  R.  M.)  and  Elizabeth  H«  her  only  issue, 
and  who  are  the  other  defendants.  The  answer  of  the  other 
defendants  stated  that  Jiicholas  Bayard^  on  the  8th  of  /)«• 
cember,  1797,  in  consideration  of  natural  love  and  afiection 
for  his  daughter  Maty^  the  wife  of  W.  Houitotm^  conveyed  to 
her  and  her  husband,  in  fee,  the  one  fifth  part  of  all  his  real  es- 
tate. That  a  partition  was  made  between  fV.  H,  and  his  wile, 
and  the  other  tenants  in  common  of  the  real  estate,  and  the 
lots  mortgaged  were  conveyed  in  severalty  to  the  said  IV, 
H.  and  his  wife.  The  deed  of  partition  was  dated  the  37tb 
of  December^  1804.  That  Mary  H.  never  revoked  the  trusts 
contained  in  the  deed  to  £.  £.,  in  the  residue  of  the  lots, 
not  sold  or  retained  to  be  sold  for  the  payment  of  the  debts 
mentioned  in  the  deed  ;  and  that  £.  £.,  therefore,  on  the 
death  of  M.  H.  became  seized  of  those  lots  to  the  use  of  the 
defendants  Maria  and  Elizabeth^  in  fee  :  and  they  insisted 
that  William  H.  bad  not,  at  the  time  the  mortgage  was  ex- 
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acuted,  any  estate  or  interest  in  the  premises  ;  and  that  the       lO^t. 
trust  deed  was  made  for  a  good  consideration,  and  ought  to     ^^^^^^ 
be  ophdd  for  the  benefit  of  the  defendants  Maria  and  £/i-      ^  ▼. 
gabeth. 

The  plaiotiffs,  on  the  Ist  of  Jfovember,  1819,  filed  a  sup* 
pltnunial  bill,  in  which  they  charged  that  the  defendant  £• 
£•,  at  the  time  John  Ihmltr  lent  the  money  to  W.  Haus* 
loim,  was  informed  or  knew  of  the  same ;  and  that  after  the 
death  of  Mary  H«,  he,  £•  B.  bad  frequent  conversations  with 
the  person  employed  by  W.  Houstdun  to  negotiate  the  loan , 
and  with  the  person  employed  by  J.  Hunter  to  eiamtne 
the  titles  to  the  lots  proposed  to  be  mortgaged,  in  which 
conversation  he,  E.  B*,  gave  no  notice  or  intimation  of  the 
said  trust  deed ;  but,  on  the  contrary,  represented  W.^Hous- 
lotm  to  be  seized  of  an  absolute  estate  in  fee  in  the  premi- 
ses mortgaged.  That  before  the  execution  of  the  mort- 
gage, W.  Housiaun  being  desirous  to  sell  the  premises,  ob- 
tained the  written  opinion  of  £•  B.  as  to  the  nature  of  iht 
estate  of  W.  H.,  dated  May  14, 1808,  in  which  it  is  set 
forth,  that  W.  H.  had  then  solely  the  entirety  of  the  pre- 
mises ;  and  that  at  the  time  JV.  Housioun  was  negotiating  ibe 
loan  of  J.  Hvnterj  that  opinion  was  shown  to  his  agent. 
The  plaintifis  submitted,  that,  if  the  Court  should  be  of 
opinion  that  the  debt  due  to  them,  ought  not  to  be  satis- 
fied out  of  the  mortgaged  premises,  that  then  the  defendant 
£.  B.  ought  to  be  decreed  to  pay  and  satisfy  the  mortgage* 

The  defendant  £•  £.,  in  his  answer  to  the  supplemental 
bill,  stated,  that  after  the  execution  of  the  trust  deed,  it  was 
discovered  that  there  were  a  number  of  vacant  lots  belong- 
ing to  the  estate  ofMcholat  Bayard^  which  it  was  believ- 
ed had  never  been  aliened  by  him,  and  which  consequent- 
ly passed  by  his  deed  of  gift  above  mentioned,  and  that 
as  no  person  appeared  to  claim  them,  the  co-donees  agreed 
to  make  partition  thereof  between  them ;  ana  a  deed  of 
partition,  bearing  date  the  82d  day  of  Ju/y,  1806,  was  ac» 
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1831.  cordingly  executed  by  them;  (exrept  the  wife  of  Tfl 
,  Houstomi ;)  which  partition  was  confir  med  bj  an  art  of  the 
legislature  f)a88ed  the  4th  ofMareh^  1808.  That  fV.  Hamioun 
afterwards,  being  desirous  of  disposing  of  the  iot;^  which 
fell  to  hift  share  in  that  partition,  consulted  T,  A.  Emmet^ 
and  the  defendant  £•  £.,  as  to  the  nature  of  his  estate  in 
those  lots,  and  they  gave  him  a  written  opinion,  dated  May 
14th,  1808,  which  was  set  forth  in  the  answer  that  it  was 
Dot  a  joint  tenancy^  within  the  statute  regulating  convey* 
ances  by  joint  tenancy,  &c.,  and  that,  consequently,  od 
the  death  oi  Mrs,  IIouBtoun^  her  husband  became  entitled  to 
the  entirety.  The  defendant  £.  B  did  not  recollect,  nor 
believe,  that  after  giving  that  opinion,  and  before  the  loan 
by  J.  Hunter^  he  bad  any  conversation  with  any  person  re- 
specting ii ;  and  as  to  the  other  matters  charged  in  the  sup- 
plemental bill,  he  referred  to  his  answer  to  the  original 
bill. 

Junt  6th.  The  cause,  this  day,  came  on  to  be  heard  on 
the  pleadings  and  proofs. 

T.  A.  Emmet,  for  the  plaintiffs. 
Boyd  and  S.  Jones^  for  the  defendants. 

July  30/A.  The  cause  stood  over  for  consideration  to 
this  day. 

The  Chancellor.  1-  The  children  of  jifary  Hot»/otiyi, 
have  a  valid  title  to  the  mortgaged  premises  under  the 
deed  of  trust  of  the  6(h  of  June,  \eOh.  That  deed  was 
founded  on  a  valuable  consideration,  and  there  is  nothing 
in  the  case  to  impeach  its  validity.  It  referred,  by  way  of 
recital,  io  the  deed  of  Nicholas  Bayard  to  WilUam  Hous* 
toun  and  Mary  his  wife,,  of  the  dato  ot  the  8lh  of  Decern" 
htr^  1797|  for  one  equal  undivided  fifth  part  of  bis  estate. 
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BU^  to  the  partition  deed  of  the  date  of  the  27th  of  December^ 
l804y  in  which  the  premises  contained  in  the  trust  deed 
viere  released  to  Houftaun  and  his  wife,  in  fee,  bj  the  other 
tenants  in  common.  The  conveyance!  on  its  face,  purport- 
ed to  be  made  in  consideration  of  the  trusts  declared,  and 
whxb  were,  that  the  defendant  fienson  should  sell  the  whole 
or  such  parts  as  might  be  necessary,  of  the  (Estate  thereby 
conveyed  to  him,  to  pay  the  debts  of  William  Houstoun  then 
due  or  contracted,  and  to  hold  the  residue  of  the  estate, 
if  any,  in  (rust  for  the  wife  and  her  heirs,  in  the  manner 
particularly  described. 

Thi*^,  then,  was  a  conveyance  by  the  wife  and  her  husband 
of  their  joint  estate,  for  the  meritorious  purpose  of  pay- 
inghis  debts,  and  of  settling  the  surplus  upon  her  and  her 
children.  The  husband  and  wife,  in  this  case  were  not  p  o- 
perly  joint  tenants  or  tenants  in  common,  for  they  were  but 
one  person  in  law,  and  could  not  take  by  moieties.  Tliey 
were  both  seized  of  the  entirety,  and  npither  could  sell 
without  the  consent  of  the  other,  and  the  survivor  would 
take  the  whole.  The  same  words  of  conveyance,  which 
could  make  iwo  other  persons  joints  tenants,  will  make  the 
husband  and  wife  tenants  of  the  entirety;  This  is  a  nice 
distinction  laid  down  in  the  old  books,  and  which  has  con- 
tinued to  be  law  to  this  day  ;  and  the  special  provision  in 
our  statute,  that  no  estate  in  joint  tenancy  shall  be  held 
under  any  grant  or  conveyance,  unless  the  premises  were 
eipressly  declared  to  pass,  not  in  tenancy  in  common,  but 
in  joint  tenancy,  do^s  not  reach  this  case,  for  the  estate  of 
the  husband  and  wife  is  not  a  joint  tenancy.  (LitL  s.  291. 
666.  Co.  LitL  187.  b.  Biro.  Abr.  lit.  cut  in  vUa^pL  8.  Back 
V.  Andrtw^  2  Vtm.  120.  Green  v.  King^  2  Black  Rep^ 
12a.     Jackson  v.  Stevens^    16  Johns.  Rep.  110.) 

The  case  of  Ward  v.  Shallet,  (2  Fc««y,  16.)  is  very  much 
in  point,  in  respect  to  the  consideration  and  validity  of  this 
deed.  The  wife,  in  that  case,  bad  a  contingent  interest  un- 
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182U  der  a  bond  given  bj  the  husband  on  the  marriage.  She 
had  also  the  lease  of  an  office  left  her  by  her  father's  wilL 
She  agreed,  in  consideration  of  settling  part  of  the  money 
arising  from  the  sale  of  the  office,  for  her  separate  use,  du* 
ring  her  hiisband's  lifei  and  afterwards  for  her  children,  to 
part  with  her  contingent  interest  in  the  bond.  The  hos- 
band  became  a  bankrupt,  and  his  assignees  endeavoured, 
by  bill,  to  subject  her  separate  estate.  But  Lord  Hardwickt 
held  the  settlement  to  be  good,  and  the  deed  valid  against 
creditors,  for  it  had  a  sufficient  consideration  to  support 
it,  and  this  was  her  parting  with  her  ewUn^ent  interest  under 
the  &ofuf,  which  may  be  a  consideration  as  well  as  a  certain 
interest.  The  consideration  takes  it  out  of  Che  statute  of  £/u. 
as  to  creditors,  **  to  bring  it  within  which,  it  must  be  proved, 
he  was  indebted  at  the  time  of  the  conveyance^  and  the  con- 
trary rather  appears  here.''  The  bill  was  dismissed  as 
far  as  it  sought  to  impeach  the  deed.  But  Lord  Eldan^  in 
the  case  of  Lady  ArundtU  v.  Phipps  and  Taunttmy  (10  Ve^ 
sey^  139.)  went  further,  and  held  that  a  purchase  by  a  mar- 
ried woman  from  her  husband,  through  the  medium  of  tms^ 
tees,  for  her  separate  use,  might  be  sustained  against  credi- 
tors, if  bonafde^  and  for  a  valuable  consideration,  though 
the  husband  be  indebted  at  the  time. 

In  the  present  case,  the  wife  had  a  present  vested  inte- 
rest,  equal  to  that  of  her  husband  in  the  estate  conveyed, 
and  a  contingient  right  to  the  whole,  by  survivorship ;  and 
she  joined  in  a  conveyance  of  the  whole  to  pay  all  the  debts 
of  her  husband,  in  consideration  that  the  residue  should  be 
settled  upon  her  in  fee.  The  whole  estate  came  to  her 
from  her  father ;  and  is  it  possible  for  a  conveyance  to  be 
upheld  by  a  more  meritorious  and  valuable  consideration  ? 
The  conveyance  is  impeached,  not  by  any  then  existing 
creditor,  (for  they  were  all  provided  for,)  but  by  a  creditor 
of  the  husband,  for  a  debt  accruing  yean  afterwards,  and 
after  the  death  of  the  wife. 
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There  was  no  existing  law,  that  required  this  trust  deed      18S1* 
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to  be  pat  upon  record ;  and  there  are  no  circumstances 
showing  that  the  conveyance  was  intended  to  be  a  secret  *^ 
transaction.  It  was  as  notorious  as  any  other  ordinary  family 
settlement,  and  it  was  known  to  Judge  Livingston^  in  1805* 
The  subsequent  mortgagee,  therefore,  took  a  mortgage,  from 
the  husband  of  the  trust  lands,  at  his  peril,  and  under  the 
same  peril  that  any  other  purchaser  buys.  The  mortga- 
ged premises  did  not,  at  the  time,  belong  to  the  husband,  but 
to  the  infant  children  of  his  deceased  wife ;  and  their  vest* 
ed  interest  could  not  be  affected  by  any  act  of  their  father  ; 
nor  have  the  plaintiffs  shown  any  right  to  come  in  as  credi* 
tors  under  that  trust  deed. 

3*  There  does  not  appear  to  be  any  well-founded  pre« 
tence  to  charge  the  defendant  £•,  in  his  individual  person, 
or  property,  with  the  payment  of  the  mortgage  debt  or  any 
part  of  it.  He  was  not  guilty  of  any  fraud,  by  the  opinion 
which  he  subscribed,  as  counsel,  on  the  14th  of  May  ^  1808« 
The  opinion  was  intended  to  refer  to  the  lands  specified 
in  the  partition  deed  of  the  22d  of  Ju/y,  1806,  and  refer- 
red to  in  the  act  of  the  4th  of  March^  1808,  confirming  that 
partition,  and  those  lands  were  only,  as  the  act  says, 
^  parcel  of  the  lands  heretofore  of  the  said  Mcholas 
Bayatdf^^  and  were  not  included  in  the  trust  deed.  It  i& 
true,  the  case  as  stated  and  which  preceded  the  opinion,  was 
broad  enough  to  include  the  trust  property,  and  the  opi- 
nion might  seem  to  refer  to  the  whole  property  derived  to 
Houstou  n,  and  his  wife,  from  her  father* 

The  general  description,  and  the  want  of  precision  in 
marking  the  property  to  which  the  opinion  was  intended  to 
apply,  has  probably  led  to  this  controversy,  and  to  the  at« 
tempt  to  charge  the  trustee  with  fraud.  But  the  case  af- 
fords no  reasonable  ground  for  any  inference  of  fraud.  It 
is  impossible  that  the  defendant  could  have  seriously  meant 
that  Houttoun  might  lawfully  traffic  with  the  property  then 
held  by  the  defendant  in  trust  for  bis  children ;  and    to 


\ 


44»  CASES  IN  CRANCERT. 

1821*  suppose  (hat  he  meant,  by  that  opinion,  to  afford  Houstinm 
the  fDParifl  to  cheat,  whenever  he  could  find  a  suitable  vic- 
tim, would  be  most  eitravagant  and  groundless.  The  de* 
fendant  bad  no  motive  for  such  an  act  of  depravity  ;  and 
the  charge  is  repelled  by  the  intrinsic  circumstanceB  of 
the  case,  as  well  as  by  the  unimpeachable  character  of 
the  party. 

The  defendant  B.  was  not  responsible  for  the  misapplica- 
tion, by  Hotiftoun,  of  his  opinion  to  fraudulent  purposes. 
The  statement  of  the  case  to  which  the  opinion  was  annex- 
ed, was  carelessly  drawn,  and  left  to  be  applied  to  property 
to  which  it  was  not  intended.  But  this  was  the  act  of  the 
defendant  as  counsel,  and  not  as  trustee,  and  it  would  be 
Uftjust  to  ch'-^rge  him,  as  trustee,  because  his  opinion.^ given 
in  the  way  of  his  profession,  was  fraudulently  misapplied 
by  tf.  about  seven  months  after  it  was  given,  and  with- 
out the  knowledge  or  consent  of  the  defendant.  The 
charge  could  not,  in  any  case,  affect  the  vested  rights  of  the 
children  of  Mrs.  Housiwm ;  nor  can  I  consent  to  make  the 
defendant  personally  responsible,  because  (  believe,  from  the 
intrinsic  circumstances  of  the  case,  from  the  answer,  from 
the  want  of  connection  in  point  ol  time  and  reference  be- 
tween the  opinion  and  the  loan,  from  the  absence  of  proof, 
and  from  the  character  of  the  defendant,  that  no  fraud  was 
intended,  and  that  the  opinion  had,  in  fact,  reference  to  the 
twenty-one  lots  contained  in  the  second  partition  deed,  and 
not  to  tho'e  in  the  Ww^i  deed.  The  bill  must,  consequent- 
ly, be  diamissed  without  costs. 

Decree  accordingly* 
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1821. 

MiNtTSE  and  others  against  Cox  and  others. 

Where  land  was  conreyed  to  the  defendant,  in  trust  to  sell  the  same 
«<  at  auction,  or  otherwise,  in  whole  or  in  parcels,  on  g^ving^  three 
weeks  notice  thereof :"  Heid,  that  the  direction,  as  to  notice,  applied 
only  to  a  sale  by  public  auction,  and  that  the  trustee  haring  a  dis- 
cretion, a  private  sale  by  him,  without  any  notice,  was  valid. 

Where  a  trustee  is  directed  to  sell,  on  giving  public  notice,  &c., 
a  sale  by  him  without  such  notice,  will  be  valid,  so  as  to  confer 
a  good  title  on  the  purchaser ;  but  the  trustee  will  be  responsible 
for  any  deficiency  in  the  price,  below  the  real  value  of  the  land 
sold  by  him. 

Where  there  is  no  unreasonable  delay  by  a  trustee,  in  applying  the 
trust  monies,  according  to  the  directions  of  the  trust  deed,  and  he 
does  not  apply  the  monies  to  his  own  use,  he  will  not  be  chargeable 
with  interest. 

Objections  to  the  admissibility  of  evidence  before  a  master,  not  made 
the  ground  of  exception  on  the  report  being  filed,  will  be  considered 
as  waived,  and  cannot  be  raised  at  the  final  hearing, 

Aflidavits  taken  ex  parte,  after  a  cause  has  been  set  down  for  a  final 
hearing,  are  inadmissible. 

To  g^ve  effect  to  a  devise,  the  testator  must  not  only  be  actually  seised 
of  the  land  devised  at  the  time  of  making  his  will,  but  must  continue 
so  seised  to  the  time  of  his  death.  A  conveyance,  therefore,  by  the 
testator,  of  the  land  devised,  is  so  far  a  revocation  of  his  wilL 

Although  the  plaintiff  was  entitled  to  ^e  his  bill  for  an  account  and 
distribution ;  yet  where  the  charges  of  fraud,  collusion  and  miscon- 
duct against  the  defendants,  which  formed  the  main  ground  of  the 
suit,  were  proved  to  be  false,  unjust  and  vexatious,  it  was  dismissed 
with  costs,  as  to  the  defendants  not  liable  to  account,  and  the  de- 
fendant who  was  accountable  as  trustee,  was  allowed  all  his  taxable 
costs  and  extra  charges  and  expenses  out  of  the  fund,  before  distri- 
bution. 

THE  bill,  filed  JVcwemier  28,  1818,  stated,  that  the  plain- 
tiff  Catharine^  who  married  the  plaintifTJoAn  .Hintise,  was  j%Uy9Ut 
the  only    daughter  ipf  Alexander  Hnk^   deceased.    Her 
father,  by  bis  will,  dated  October  18,  1816,  gave  to  his 
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J821.  daughter  and  his  three  sons,  (defendants,)  equally*  all  his 
personal  estate,  and  to  his  daughter,  a  house  and  lot  on  the 
corner  of  Grand  and  Second  streets,  in  the  city  of  .Yiizo- 
Tork,  and  another  lot  adjoining;  and  devised  the  resi- 
due of  his  real  estate  to  his  executors,  in  trusty  to  sell  the 
same,  and  divide  the  same  t* qualiy  among  his  children,  and 
made  the  defendants.  Jamieson  Cox  and  David  Grim,  his  ex- 
ecutors. On  the  30th  of  October,  1816,  A.  F.,  the  tr^tator, 
conveyed  to  the  defendant,  Cox,  two  houses  and  lots,  No. 
37,  and  39,  in  Chatham  street,  a  house  and  lot  in  William 
street,  and  three  lots  of  land  at  the  corner  of  Grand  and 
Second  streets,  and  a  mortgage  of  C  and  T.Coles  A^XqA  April 
26,  ]816,  for  3,000  dollars  and  all  the  bonds,  notes,  debts, 
and  personal  estate  of  ^.  F-,  in  trust,  to  take  possession 
and  receive  the  rents,  and  to  pay  thereout  sufficient  for  the 
comfortable  maintenance  of  A.  F.^  and  to  pay  h  s  debts, 
excepting  those  due  to  his  children;  and  in  case  the  rents 
and  personal  estate  should  not  be  sufficient,  then  in  trust, 
after  his  death,  to  sell  at  auction  or  olherwise,  in  whole, 
or  in  parcels,  on  three  weeks  notice,  the  real  estate,  or  so 
much  thereof  as  may  be  adviseahle  and  necessary,  and 
out  of  the  proceeds,  to  pay  the  co^^ts  and  expenses,  and  the 
debts  due  by  A.  F«,  and  out  of,  the  residue  to  pay  the  debts 
due  to  his  children;  and  the  residue  to  divide  among 
his  children,  according  to  bis  will.  A.  F.  died  December  11, 
1816 ;  and  the  deed  to  Cox  was  recorded  January  10,  1 817. 
The  bill  further  stated,  that  the  plaintiff  Catharine,  some 
months  before  his  death,  supported  the  testator,  who  was 
indebted  to  her,  at  bis  death,  850  dollars  for  moneys  advanced 
to  him  and  for  his  use ;  that  the  plaintiff /•  M.,  executed  an 
assignment  to  the  plaintiff  J.  JIf.,  jun.,  reciting  the  will  of  ^. 
F.,  and  that  he  was  indebted  to  /.  JIf.,  jun.,  in  500  dollars, 
and  assigned  to  him  all  his  interest  under  the  will,  in  trvit^ 
that  /•  ^t,  jun.,  should  carry  into  effect  the  intentions  of  the 
will,  as  respected  the  plaintiff,  Catharine.  That  J.  M.  was 
made  a  plaintiff  for  the  sake  of  form  only,  having  no  interest 
in  the  suit.  That  the  defendant  Cox^  under  the  deed  of  <rta< 
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tohiiDi  took  possession  or  the  property,  and  after  the  death  1821. 
of  A.  F,  assumed  solely  the  trust  of  executor.  1'hat  Cox, 
combining  with  the  other  defendants  to  defraud  the  plaintiff 
Catharine,  on  the  1st  of  May,  1817,  leased  the  lot  in 
fVilliam  street,  to  the  defendant  Sparks,  for  an  inadequate 
rent  of  400  dollars,  when  500  dollars  rent  was  offered  and 
refused.  That  the  defendant  Cox,  in  collusion  with  the  de- 
fendant S.j  (a  son  in  law  of  A,  F,)  and  the  defendant 
•/f.  F.  jun.,  in  March,  1807,  agreed  to  sell  the  lot  in  William 
street,  for  6,500  dollars,  when  8,000  dollars  had  been  offer* 
ed  for  it,  and  that  without  any  notice  of  (he  sale,  as  requi- 
red by  .the  deed  of  trust.  That  the  defendant  Cox,  collu* 
lively  and  corruptly  agreed  to  pay  certain  pretended  debts 
of  the  defendants  Philip  Fink  and  John  L.  Fink,  who  were 
to  connive  at  the  said  sale,  and  which  debts  were  according- 
ly paid. 

The  bill  further  charged,  that  the  defendant  Cox^  in  Sff* 
tember,  1818,  pretersded  to  give  public  notice  of  sale  of  the 
two  lots  in  Chatham  street,  and  entered  into  a  corrupt 
agreement  with  the  defendant  R.  Brown,  to  allow  him  to  be- 
come the  purchaser;  and  the  lots  were  accordingly  btruck 
off  to  him,  at  an  inadequate  price,  and  corruptly  and 
fraudulently  sold,  on  a  tetnpestuousday,  for  11,350  dollars, 
though  some  person  interested  under  the  will  requested 
a  postponement  of  the  sale.  That  the  lots  were  worth 
16,000  dollars,  and  ihe  defendant  C.  knew  that  other  per- 
sons had  offered  that  smomi  ^  That  the  defendant  B.  is  the 
son  in  law  of  the  defendant  C.  That  the  defendants  P.  F. 
tLXidA.  F.  jun.,  corruptly  agreed  with  the  defendant  C,  to 
allow  the  defendant  B.  to  become  the  purchaser;  and  C, 
in  pursuance  of  such  agreement,  paid  them  their  debts 
s^ainst  the  estate  of  the  testator.  That  the  defendants  Q. 
or  G.fOr^oneof  them,  posses^sed  themselves  of  the  personal 
estate  of  the  testator,  and  applied  the  same  to  their  owu 
Qse,  and  refused  to  account  That  in  December ,  ISIS, 
the  defendant  C  furnished  an  account  of  monies  received 
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1821,  I  and  paid  by  hiflu,  which  was  false*  The  hilXprajfed^  thai 
(he  sales  to  S«  and  £•  might  be  declared  fraudolent  and 
void,  and  the  deeds  be  decreed  tQ  be  delivered  up  and  can- 
celled, and  that  the  defendants  be  decreed  to  answer  for 
the  fair  value  of  the  lots  so  sold,  or  that  they  be  re-sold,  &»• 
That  the  plaintiffs  Catharine  and  /.  M*  jun.,  may  be  quieted 
in  the  premises  devised  to  the  plaintiff  Catharinej  and  that 
the  defendant  C«  may  be  decreed  to  come  to  a  fair  account 
with  the  plaintiffs,  touching  the  premises  so  conveyed  to 
him,  and  to  pay  the  plaintiffs  what  may  be  found  due ;  and 
that  the  residue  of  (he  estate  not  specifically  devised,  be 
sold  and  distributed,  according  to  the  (rusts ;  and  for  general 
relief. 

The  defendants  put  in  separate  answers ;  but  it  is  not 
necessary  to  state  them  particularly.  The  defendant, 
CoXy' in  his  answer,  admitted  the  will  oiA.F.  and  the 
iruit  deed  as  set  forth  in  the  bill ;  and  that  A.  F.  was  seiz- 
ed of  the  real  estate  described  in  the  deed.  He  admitted 
that  he  took  possession  of  the  property  mentioned  in  the 
trust  deed,  and  received  the  rents  and  profits,  of  which  he 
gave  a  <full  account,  in  a  schedule*  He  admitted,  that  he 
was  the  sole  acting  executor ;  the  defendant  G.  never 
liaving  qualified  or  intermeddled  with  (he  estate.  He  an- 
swered every  part  of  the  bill,  and  fully  denied  every  charge 
of  fraud,  collusion,  or  improper  conduct.  He  denied  that 
he  had  ever  applied  any  part  of  the  estate,  or  the  proceeds 
thereof,  to  his  own  use,  or  bad  been  in  any  manner  bene- 
fitted thereby.  He  s(ated  (bat  be  kep(  (he  monies  of  the 
estate  distinct  from  his  own,  and  deposited  the  balance 
due  from  him,  on  the  first  of  December  last,  in  tbeJlfecAa- 
nics  Bankj  where  it  still  remained.  The  answer  of  the 
defendants  5.  and  B.  confirmed  the  statejnents  made  by  (be 
defendant  C.  as  to  the  sale  and  disposition  of  the  lots. 

Witnesses  were  examined;  and  an  order  of  reference  to 
a  Master  was  made,  (he  39th  of  June,  1820.  The  master'a 
report,  dated  October  lltb,  1820,  was  very  full  and  special* 
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Exceptiops  having  been  filed  to  the  report,  they  were  re-  1821. 
ferred,  by  an  order  of  the  17th  of  Novmber^  1820,  to  the 
master  to  report  thereon,  and  leay  was  given  to  either 
party  U>  produce  further  proof  before  the  master.  The 
master  made  a  report  on  the  6th  of  March^  182 1 .  All  the 
material  facts  admitted,  or  proved,  or  reported  by  the 
master,  are  sufficiently  stated  in  the  opinion  of  the  Court. 

May  20ih.    The  cause  was  this  day  heard  on  the  plead- 
ings, proofs,  &c. 

A.  Burr^  for  the  plaintiffs* 
Slossan,  contra.  / 

The  Chancellor.  1  •  The  allegation  of  fraud  or  breach 
of  trust  in  the  defendant  Coxj  in  the  sale  at  auction  of  the 
houses  and  lots,  No.  37  and  39  in  Chalham  street,  is  without 
a  shadow  of  foundation.  It  was  a  fair  and  regular  sale  on  due 
public  notice,  at  the  coffee  house  in  the  city  ofJitw-York^ 
and  for  a  fair  and  full  price,  and  in  the  presence  of  a  re- 
spectable number  of  bidders.  This  is  the  opinion  of  the 
master,  and  this  is  my  opinion,  after  a  careful  review  of  all 
the  proofs.  The  pretence  of  its  being  a  stormy  day  is 
destitute  of  any  real  solidity,  when  it  is  well  known,  that 
in  the  midst  of  a  crowded  and  busy  city,  and  in  the  very 
heart  of  its  commerce,  such  a  circumstance,  unless  in  a 
very  extreme  case,  never  interrupts  or  disturbs  the  ordina- 
ry course  of  business.  The  reasoning  and  opinion  of 
the  master  in  his  first  report,  of  the  11th  of  October^  1820, 
seems  to  me  to  be  conclusive.  It  is  further  to  be  observ- 
ed, that  the  plaintiff  John  Minme^  the  elder,  and  the  two 
sons  of  the  testator,  Alexander  and  John  L.  Fink,  were 
^esent  at  the  sale,  and  made  no  objection,  nor  did  they 
request  any  postponement.  The  only  evidence  of  such  a  re- 
quest is  the  testimony  of  Peter  Deunltj  who  says,  that  Mrs. 
J^inwe  made  such  a  request  on  the  morning  of  the  auction 
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1821  •  sale  to  a  person  whom  she  saw,  but  whom  he  did  not  know 
to  be  the  defendant  Cox.  This  request  being  positively 
denied  in  the  answer^bat  testimony  is  of  no  avail. 

2.  Nor  is  the  charge  of  fraud  or  breach  of  trust,  in  es- 

pect  to  the  renting,  and  in  respect  to  the  sale  of  the  house 

and  lot,  No.  238  IViUxatn  street,  better  supported.     I  (was 

prudently  rented  and  prudently  sold,  and  the  whole  charge 

going  to  impeach   the  motives  and  integrity  of  the  trustee 

was  equally  untrue  and  unjust*     The  sale  was  for  a  full  and 

fair  price,  and  that  decidedly  appears  from  the  weight  of  the 

Where  a  troi-  testimony.    Nor  was  there  any  irregularity  or  breach  of  trust 

tTMUtbirtnuit  i"^  selling  at  private  sale,  without  public  notice.    By  the  tes- 

pSijr^iuctio'a  tator'swill,   of  the  date  of  the   18th  of  Octobtr.  1816,  the 

-i.«u!!!TifS.l"  testator  devised  the  residue   of  his  estate  to  his  executors 

Whole  or  in  par- 

Sreew"c?8ii<?  *"  ^^^^  ^^^  '"  iTUsX^  *' to  sell  and  dispose  of  the  same  by 
diretftioo^'u^o  P"*^''*^  auciion  or  private  contract,  as  to  them  or  biro  should 
toaseietfplib*  **®'"  expedient."     The  will  left  the  mode  and  manner  and 
Md  tbe"tru»tee  *'™^  ^^  ^^'®  entirely  in  the  sound  discretion  of  the  executors^ 
tion"a*private  ®"^  g*^®  "®  direction  as  to  notice ;   and  it  is  to  be  observed, 
!mi!d.^^ '"'"'  *'  tl^at  it  is  under  the  will  that  the  plaintiff  Catharine  was  en- 
titled to  claim,  and  did  actually  receive  to  herself,  exclu- 
sively, the  two  lots  on  the  corner  of  Grand  and  Second 
streets.    The  trust  deed  which  followed  after  the  making  of 
the  will,  declared,  that  the  testator  was  desirous  that  the  resi- 
due of  his  estate  '*  might  be  sold  and  disposed  of,  after  his 
decease,  among  his  children  and  next  of  kin,  according  to 
the  directions  of  his  last  will."     It  then  conveys  the  whole 
real  and  personal  estate  to  the  defendant  Cox^  in  fee,  and 
in  trust,  to  sell  '*  by  public  auction,  or  otherwise,  and  to- 
gether or  by  parcels,  at  bis  and  their  discretion,  upon  giv- 
ing three  weeks  notice  thereof,  in  one  or  more  of  the  daily 
public   newspapers  to  be  ^published   in  the  city  of  JVezD- 
York."     The  trustee,  under  this  deed,  as  well  as  under  the 
will,  had  a  discretion  to  sell  at  public  or  private  sale,  and 
the  direction  to  give  three  weeks  public  notice  m  the  daiiy 
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papersj  evidently  alluded  to  sales  at  aacUon,  and  not  prirate       1821. 
sales.       The  direction  was  to  give  three  weeks  notice  there*      v^v^i^ 
of^  that  is,  of  the  auction.     To  give  three  weeks  notice  of  a  v 

private  sale  would  be  absurd  ;  and  it  would  be  equally  so  to  ' 

suppose  the  testator,  when  he  gave  to  his  trustee  a  discre- 
tion to  sell  at  auction  or  otherwise^  that  he  meant  to  debar 
him  from  accepting  of  an  advantageous  offer,  because  there 
had  not  been  three  weeks  notice  of  the  time  of  accepting  it 
These  words  must  be  construed  according  to  the  reason  of 
the  thing,  and  the  usages  of  business  applicable  to  the  case  ; 
and  there  can  be  no  possible  doubt  of  the  intention  of  the 
deed,  that  the  notice  should  be  applied  to  the  auction  sales, 
and  not  to  any  other. 

Bui  if  that  notice  did  apply  to  all  and  every  sale,  public  Bat  ifthe  di- 
and  private,  I  should  concur  in  opinion  with  the  master,  ^|-ce?did  a^ 
that  the  sale  without  the  notice  would  be  valid,  and  confer  a  p^ik  aod  a 
good  title  on  the  purchaser  ;  and  that  ihe  only  consequence  SSef  *  withoat 
would  be,  (hat  the  trustee  might  be  responsible  for  any  defi-  be  ydid,To"as 
ciency  in  the  price,  for  which  it  sold,  below  (he  real  value  of  utieT*^on  ^the 
the  land.  But  he  reports  (hat  in  ihi^  case,  the  house  and  lot  Sm*^  ^"^tniaiM 
sold  for  a  full  and  fair  price,  and  probably  for  as  much  sponsible  for 
or  more  than  it  would  have  fetched  at  auction.  It  ap-  ofche  ^^ITbL 
pears  further  in  proof  that  the  private  sale  was  at  the  raToe  ^of  "iSa 
request  of  the  plaintitf  JoAfi  Minuse^  the  elder,  and  of  the 
defendant  Alexander  Fink. 

3.  Another  charge  of  fraud  and  breach  of  trust  in  the 
defendant  Cox^'x^  that  he  ptiid  the  debts  oi  Alexander  and 
Philip  Flnkf  against  the  estate  of  the  testator. 

Those  debts  had  been  liquidated  and  acknowledged  by 
the  testator  himself,  under  his  own  hand.  The  acknowledg- 
ment was  proved  by  the  plaintiffs,  the  elder  and  the  younger 
Minuse ;  and  the  account  of  Alexander  Fink ^  in  particular, 
the  testator  acknowledged  and  signed  at  the  request  of  the 
elder  Jlfmu^e.  One  of  the  witnesses  heard  both  JohnJUintue 
and  his  wife  declare,  on  the  very  day  the  testator  settled 
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1821.       these  accounts  with  hia  two  tons,  that  they  were  salUjied, 

^^V*^^     and  glad  it  was  settled.     The  weight  of  proof  was  also 

V.  very  decidedly  in  favour  of  the  competency  of  the  testator, 

^^"^        noi  only  to  make  a  will,  (in  which  the  plaintiffs  acquiesce, 

for  the  plaintiff  Catharine  takes  under  it  a  specific  devise,) 

but  to  decide  on,  admit  and  acknowledge  the  demands  of 

^     his  two  sons.    After  such  settlements,  and  with  such  ap- 

probation^  was  it  for  the  defendant  Cox  to  contest  them, 

^  and  throw  a  brand  of  discord  into  the  heart  of  that  family  ? 

There  is  no  colour  for  the  accusation  of  a  breach  of  trust 

on  this  ground. 

4.  Another  charge  is,  that  the  defendant  Cox  paid  a  debt 
of  John  W.  Tuthill  against  the  estate ;   but  the  master  re- 
ports the  proof,  and  it  was  amply  sufficient  to  support  the 
charge,  and  justify  the  payment. 
Where  then      5.  The  counscl  for  the  plaintiffs  have  objected  to  the  mas- 
mbiTd^ier  bj  ter's  report,  because  he  had  not  charged  the  defendant 
pt^^^'^tArt  Cox  with  interest  on   the  trust  monies  which  had  from 
.l^g^to  rh?^«'  time  to  time  come  to  his  hands.     But  the  master  observed 
tSi1*dSed[a*?d  that  there  was  no  unreasonable  delay  of  the  defendant  C. 
^piy^'to  iSl  in  the  payment  of  debts,  nor  any  evidence  that  any  of  the 
^T^r^Jw  monies  had  been  applied  to  his  use.     It  further  appears, 
With  interest,     that  the  lostator  died  in  December,  1816,  and  the  trust 
deed  is  dated  the  20th  of  October,  1816 ;  and  by  the  1st 
of  Z)ecem6er,  1817,  the  trustee  had  paid  towards  debts,  and 
necessary  disbursenients,   16,568  .dollars  and  36  events, 
and  had  deDOsited  the  balance  in  bank,  on  the  Ist  of  Decern- 
ber,  1817.    There  was  no  proof  of  any  culpable   negli- 
gence in  the  case  ;  and  the  master  would  have  done  injus- 
tice to  the  defendant  C,  if  he  had  charged  him  with  into- 
rest.      This  Court  is  as  solicitous  tO  protect  a  faithful,  as 
it  is  to  punish  a  faithless  trustee. 

6.  The  counsel  for  the  plaintiffs  have  made  an  objec- 
tion to  the  admission  by  the  master  of  parol  proof  before 
him,  as  not  within  the  order  of  reference  of  the  29th  of 
June,   1820.     But  as  far  as  parol  proof  waa  admitted 
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voder  that  order,  it  did  not  form  a  groand  of  objectroo  to  1821. 
die  report  of  the  11th  of  October^  1820,  made  nnder  that 
order,  nor  was  it  one  of  the  five  objections  taken.  It  was 
therefore  waived,  and  canncft  be  raised  at  the  final  bearing. 
This  is  a  clear  and  decisive  answer  to  the  objection ;  and 
as  far  as  parol  proof  was  admitted  by  the  master,  under  the 
second  order  of  reference  of  the  17th  of  Xovtmber^  1820^ 
it  is  sufficient  to  observe,  that  the  order  expressly  declared, 
that  "  either  party  might  give  farther  proof  before  him,*  as 
to  the  points  so  excepted  to.'*  And  it  is  worthy  of  notice, 
on  this  point,  that  the  order  of  the  17tb  of  November  con- 
firmed the  report  in  all  points  not  excepted  to,  and  the  ex- 
cepdon  now  referred  to  was  not  taken  until  the  coming  in 
of  the  second  report  in  the  following  March. 

There  was  another  objection  to  the  second  report,  that 
the  master  had  not  stated  accurately  one  or  two  facts  in 
relation  to  the  testimony,  but  the  circamstances  referred  to 
were  so  immaterial,  as  (o  the  merits  of  the  case,  whether 
they  were  correct  or  not,  that  I  have  not  thought  it  worth 
while  to  take  farther  notice  of  them. 

7.  The  counsel  for  the  plaintiff  offered  at  the  hearing,  the 
affidavits  x)f  John  Punfzius^  and  John  Minuse^  (he  plaintiff^ 
taken  on  the  26th  or  May^  IS2I,  ex  parte,  and  after  the 
cause  was  set  down  for  final  bearing,  and  upwards  of  two 
months  after  the  coming  in  of  the  second  report,  and  tife 
exception  taken  thereto.  This  was  an  irregularity,  and  an 
abuse  of  the  privilege  of  taking  testimony,  loo  glaring  to 
suffer  me  to  pause  for  a  moment,  in  declaring  them  to  be 
irregular  and  inadmissible. 

8.  The  master  has  mentioned  in  his  first  report,  <hal  it 
was  shown  to  his  satisfaction,  that  the  plaintiff,  John  Mmtae, 
had  a  demand  against  the  testator's  estate  for  753  dollars 
and  82  cents,  including  the  boarding,  lodging  and  necej^ 
saries  furnished  the  testator  by  Minuse  and  his  wife.  In 
respect  to  this  debt;  it  is  to  be  observed,  that  the  bill  does 
not  embrace  it.    It  is  declared  that   the  plaintiff^  John 
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1831.  MmusB,  the  elder,  is  made  a  parly  for  form  only,  and  thai 
lie  has  no  interest  in  the  suit ;  and  the  bill  states,  (bat  the  eU> 
der  Minuse  had  assigned  to  the  younger  MinvBC^  all  his  right 
and  interest  under  the  will  of  the  said  testator.  The  debt, 
therefore,  due  to  the  elder  Minuse^  was  not  included  in  the 
deed  of  assignment,  for  it  was  not  a  right  or  interest  deri- 
ved under  the  will  or  deed  of  trust  of  the  testator.  In  re- 
spect to  that  debt,  the  elder  Minuse  stands  as  a  creditor, 
and  disclaims  to  sue  in  that  character  in  this  suit.  The 
answer  says,  he  has  Sued  at  law  for  his  demand,  and  that 
the  suit  was  then  at  issue,  and  we  hare  no  concern  with 
that  demand  in  this  suit. 
To  i^iv6efl«ct      9.  The  whole  (?round  of  the  bill  has  failed;  and  the  highly 

to  a  devUe,  the  ...,  .  ^i-.  Z 

tetiHtor    must  inflamed  and  most  mjurious  charges  of  iraod,  corruptioni 

continue  lobe  "  y 

Mi»<>d  of  the  and  abuse  of  trust,  were  without  the  least  shadow  of  foun- 

land  devifed  to  rr, 

^e  time  of  hit  dation  in  truth  or  justice.  There  is  no  proof  that  even  the 
conveyance  of  the  two  lots  given  to  the  plaintiff  Catharine^ 
by  the  will  of  ber  father,  had  ever  been  demanded  of  (he 
trustee ;  and  as  these  lots,  as  well  as  the  rest  of  the  estate, 
had  been  conveyed  Xo  the  defendant  by  deed,  executed  sub* 
sequent  to  the  will,  it  was  so  far  a  revocation  of  the  de- 
vise. It  was  a  subsequent  alteration  of  the  estate  by  the 
act  of  the  testator  himself,  and  the  testator  was  no  longer 
seised  after  the  conveyance  in  trust  j  and  to  give  effect  to  a 
devise,  the  devisor  must  not  only  be  actually  seised  at  the 
time  he  makes  his  will,  but  be  must  continue  to  be  seised 
of  the  land  devised  at  (he  time  of  his  death.  {Bro,  Abr. 
tit.  Devise,  pi.  15.  1  Rot.  Ahr.  615.  and  pi.  6,  and  2.  pi. 
1.)  The  title  of  the  plaintiff  C.  to  these  two  lots  rested  on 
the  trust  deed,  and  not  on  the  will ;  and  the  defendant  C. 
had  a  right  to  retain  the  same  a  reasonable  time,  to  see  if 
the  sale  and  proceeds  of  them  might  not  be  wanting  to 
satisfy  debts.  There  was  no  default  on  the  part  of  (he  de- 
fendant C,  in  not  re-conveying  these  lots  to  the  plaintiff 
C,   at  the  commencement  of  this  suit,  that  would  render 
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bim  deserviog  of  blame.  There  sboold  at  least  have  been  1821. 
a  formal  demand  upon  him,  for  the  release  of  those  specific 
lots,  to  put  him  in  the  wrong ;  and  it  appears  now  to  be  ad- 
mitted by  the  connsel  for  the  plaintiff,  that  at  the  time  of 
the  first  reference  in  the  cause,  in  June,  1820,  to  have  an 
account  of  the  estate  taken  and  stated,  the  defendant  C 
agreed  and  had  since  released  to  the  plaintiff  C,  the  two 
lots  devised  to  her  by  the  will.  The  two  references  to  tha 
master,  and  all  the  litigation  accompanying  it^  were  there* 
fore  confined  to  the  charge  of  fraud  and  abuse,  which  have 
been  already  considered.  If  the  •  bill  had  simply  been  to 
call  for  an  account  and  distribution,  there  would  have  been 
DO  real  ground  to  complain.  What  then  remains  for  the 
defendant  Cox  to  do  f  It  is  to  sell  at  auction  the  remaining 
lot  unsold,  and  to  retain  out  of  the  proceeds  of  that  lot, 
and  of  the  surplus  monies  in  hand,  sufficient  to  meet  the 
demand  at  law  of  the  plaintiff  John  Minuse^  and  to  distri- 
bute the  residue,  after  all  the  charges  of  this  salt  are 
deducted,  among  all  the  children  of  the  testator  in  rateable 
proportions.  And  considering  the  great  vexation,  and  in- 
justice and  falsehood,  of  the  charges  forming  the  main 
ground  of  this  suit,  I  shall  direct :  1.  That  the  bill  as  to 
all  the  defendants,  except  the  defendant  Cox,  be  dismissed, 
with  costs  to  be  paid  by  the  plaintiffs.  2«  That  the  defend- 
ant Cox  recover  his  taxable  costs  of  this  suit,  and  charge 
the  same  upon  the  'surplus  fund*  coming  to  the  plaintiffs, 
or  to  one  of  them,  and  that  he  charge  all  his  other  extra  ex- 
penses and  charges  of  this  suit,  that  were  just  and  neces- 
sary, on  the  fund  at  large,  before  any  division  and  distribu- 
tion thereof.  3.  That  the  lot  remaining  unsold,  be  sold  In  a 
reasonable  time,  by  the  defendant  Cox,  at  auction,  on  giving 
three  weeks  notice,  and  that  oat  of  the  proceeds  thereof,  and 
of  the  monies  in  hand,  be  retain  sufficient  to  meet  any  de- 
mand at  law  of  the  plaintiff  JbAn  Minust,  against  the  estate 
of  the  testator,  and  any  other  just  demand  now  existing ;  and 
that  he  distribute  the  residue,  equally  and  rateably,  amon^ 
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1821.       the'chHclren  of  the  testator,  after  having  previoasly  dedaci* 
^'"^^      ed  his  extra  expenses  and  charges  justly  incurred  in  this 
V.  suit,  from  the  fund  at  large,  and  his  taxable  costs  of  this 

"''*^''  suit  OBt  of  the  share  or  proportion  of  such  surplus  coning 
to  the  plaintiff  Catharine,  or  to  such  of  the  plaintiffs  as 
may  lawfully  represent  her.  And  the  plaintiffs  are  to  be 
at  liberty,  at  any  time  hereafter,  to  apply  to  this  Court,  by 
petition  or  due  notice,  on  the  foot  of  this  decree,  to  compel 
a  performance  of  the  same  on  the  part  of  the  defendant 
Coxy  as  to  such  sale  and  distribution,  according  to  4he  di- 
rections aforesaid* 

Decree  accordingly. 


Titus  against  Neilson  and  others. 

The  Courts  of  law  having-  decided,  that  a  mortgagor  in  possession  of 
land  mortgaged  in  fee,  before  foreclosure  or  entry  by  the  mortgagee, 
bas  (in  r^ard  to  all  the  rest  of  the  world,  except  the  mortgagee)  the 
legal  seisin,  and  that  his  equity  of  redemption  might  be  sold  on  ex* 
ecution ;  and  that  in  case  of  his  death,  while  in  possession,  and  be- 
fore foreclosure,  his  widow  was  entitled  to  her  dower  in  the  land 
mortsaged,  of  which  she  could  not  be  deprived  by  a  purchaser  of 
the  equity  of  redemption  of  her  husband ;  this  Court  will  follow  the 
doctrine  of  the  Courts  of  lajv,  and  allow  the  widow  her  d^weroutof 
the  pix>ceeds  of  the  sale  of  the  mortgaged  premises,  on  a  bill  for  a 
foreclosure  and  sale. 
As  where  the  wife  of  a  mortgagor  joined  in  a  mortgage  in  fee ;  and  the 
mortgagor,  afterwards,  executed  a  second  mortg^;e,  in  which  the 
^'  wife  refused  to  join ;  and  after  a  decree  for  sale,  on  a  bill  filed  by 

the  first  mortgagee,  but  before  sale,  the  Mortgagor  died ;  held,  that 
his  widow  was  entitled  to  her  dower  out  of  the  surplus  proceeds 
remaining  after  the  first  mortgage  debt  was  satisfied, 

^t:tg^  2d.  THE  petition  of  Catherine  NeiUon  was  presented,  claim- 

ing dower  out  of  the   proceeds  of  the  sale  of  an  equity 
of  redemption,  in  certain  mortgaged  premises. 


CASES  IN  CHANCERY.  453 

ll  ftpp6ared  from  the  petidon,  that  her  husband  WiUiam  1821« 
^nbotiy  during  the  coverture,  executed  a  mortgage  to  the 
plaintiff,  ffiUiam  Tkw^  in  fee,  to  secure  the  p^ment  of 
40,000  dollars,  and  that  she  joined  in  the  mortgage,  and 
duly  executed  and  acknowledged  it.  Her  husband,  after- 
wards, gave  another  mortgage  upon  the  same  land^  to  the 
defendant  Coles^  to  secure  the  payment  of  a  sum  of  money 
to  him ;  but  she  did  not  join  in  this  mortgage.  Titus  filed  a 
bill  to  foreclose  his  mortgage,  and  made  J^eUson  and  his  wife, 
and  Cvles^  the  second  mortgagee,  parties.  The  petitioner, 
in  her  answer,  admitted  all  the  facts,  and  prayed  that  her 
rights  might  be  protected  and  preserved ;  and  the  defendant 
Colegj  in  his  answer,  claimed  to  be  paid  his  debt  out  of  the 
proceeds  of  the  mortgaged  premises,  next  after  the  payment 
of  the  monies  due  on  the  plaintiff's  mortgage.  On  the  6th 
of  JVboem6er,  1820,  the  cause  was  brought  to  a  final  hear- 
ing, and  the  mortgaged  premises  decreed  to  be  sold,  and 
the  proceeds  of  the  sale  to  be  brought  into  Court,  and  the 
debt  and  costs  due  to  the  plantiff  Titus  first  to  be  paid,  and 
after  certain  other  costs  were  deducted,  that  then  two  third 
parts  of  the  residue  of  the  proceeds  be  paid  to  Coles,  the 
second  mortgagee,  and  that  the  other  third  part  of  the 
residue  "  abide  the  further  order  of  the  Court."  On  the 
26th  of  Myoemberf  and  before  the  sale,  WiUiam  J^eUsorif 
the  mortgagor,  died.  The  sale  took  place  according  to  the 
decree,  and  the  defendant  Cdes  became  the  purchaser,  and 
after  the  payments  directed  by  the  decree  to  be  made,  2,281 
dollars,  being  one  third  part  of  the  net  surplus,  was  retained 
in  Court,  subject  to  the  question  raised  by  the  petition, 
whether  the  widow  of  Neilson  was  entitled  to  dower  in  the 
equity  of  redemption.  She  prayed  that  the  said  sum  might 
be  invested  in  productive  stock,  and  the  interest  or  income 
thereof  paid  to  her,  during  life. 

The  prayer  of  the  petitioner  was  resisted  by  the  defend- 
ant Coles,  who  claimed  the  whole  of  the  surplus  proceeds 
towards  satisfaction  of  his  mortgage,  and  he  denied  that 
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1821.       the  widow  wag  entided  to  dower  in  tbe  equity  of  redemp- 
tion. 

B.  Robimant  for  the  petiiiooer.  He  cited  7  Johns*  Rep. 
278.  15  Johns.  Ijlep.  321.  1  Caines  Ca.  in  £r.47.  4  Johns. 
Rep.  41.  6  Johns.  JR^p.  295.   1  Johns.  Ch.  Rep.  45.  55,  56. 

P.  W.  RadcUff,  contra.  He  cited  Prec.  Ch.  65.  97. 336. 
10  Vis.  263.  1  El.  Com.  445,  notes.  Crmse's  Dig.  tit 
12.  Trust,  ch.  2.  sec.  12.  2  P.  fVm.  700.  Ca.  ^«»/r. 
Ta«o<,  138.  2  j3/*.  525.  3  P.  Wm.  229.  2  P.  Wm. 
719.  note.  1  £ro.  C.  C  326.  1  Pow.  on  Mortg.  35. 
2  J37.  Com.  132.  1  Cruisers  Dig.  tit.  15.  ch.  3»  sec.  9. 
6  JoAn9.  Hep.  290.  7  Johns.  Rep.  278.  Free,  in  Chan* 
137. 

The  Chancellor.  The  claim  of  the  widow  must  be 
admitted,  according  to  a  series  of  decisions  in  the  Coarts 
of  this  State.  In  England,  dower  is  considered  as  a  mere 
legal  right,  and  equity  follows  the  law,  and  will  not  create 
the  right  where  it  does  not  subsist  at  law.  It  is  on  this 
principle,  according  to  Lord  Redesdale,  (2Sch.  and  Lef. 
388.)  that  a  Court  of  Equity  will  not  allow  dower  of  an 
equity  of  redemption  reserved  upon  a  mortgage  in  fee, 
though  there  may  be  dower  of  an  equity  of  redemption 
upon  a  mortgage  for  a  term  of  years,  because  in  that  case, 
the  law  gives  dower,  subject  to  the  term.  The  justice, 
however,  of  allowing  dower  of  an  equitable  estate,  seems 
to  have  been  very  generally  felt  and  acknowledged  in  the 
English  Courts  of  Equity.  But  we  have  nothing  to  do, 
at  present,  with  the  English  adjudications  on  the  subject^ 
lor  as  our  Courts  of  law  do  now  allow  dower,  in  certain 
cases,  of  an  equity  of  redemption,  this  Court,  according  to 
the  doctrine  referred  to,  ought  to  follow  the  law,  and  also 
allow  dower  out  of  the  proceeds  of  the  equity  of  redemp- 
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lioBy  aivl  which  proceeds  have  in  this  case  been  placed  be-       1821. 
fore  the  Court. 

In  Waters  v.  Slewart^  (I  Caines  Cases  in  Error^  47.) 
in  which  the  decree  of  this  Court  was,  in  1804,  unanimously 
afirmed  in  the  Court  of  Errors,  it  was  establisiied,  that  an 
equity  of  redemption  reserved  upon  a  mortgage  in  fee,  might 
be  sold  on  execution  at  law  against  the  mortgagor,  as  real 
estate^  so  long  as  the  mortgagor  was  in  possession,  and 
there  had  not  been  a  foreclosure  of  the  mortgage.  The 
purchaser  would  take  as  the  mortgagor  held,  subject  to  the 
Den  aud  rights  of  the  mortgagee.  According  to  this  decl* 
sioD,  die  mortgagor  was  regarded  as  seised  at  law,  before 
foreclosure  •r  entry  by  the  mortgagee.  In  pursuance  of 
this  decisiou,  it  was  decided  by  the  Supreme  Court,  in  1809, 
in  Jackson  t.  WUlardj  {4  Johns.  Rep.  41.)  that  the  interest 
of  the  mortgagee  in  the  mortgaged  premises,  before  fore- 
closure or  entry  by  him,  was  not  the  subject  of  sale  on  ex- 
ecution at  law  as  real  estate.  The  one  decision  was  a 
necessary  consequence  of  the  doctrine  in  the  other.  This 
doctrine  was  first  applied  in  the  case  of  Hitchcock  v.  Har* 
ringtoUf  in  18]  0,  (6  Johns.  Rtp.  290.)  to  the  case  of  dower. 
The  mortgagor  died  in  possession  after  the  debt  became 
due,  and  before  foreclosure ;  and  he  was  held  to  have  died 
seised,  in  respect  to  the  dower  of  his  wife,  and  that  she  was 
entitled  to  dower,  as  against  a  purchaser  holding  under 
the  heir.  But  in  that  case,  the  mortgage  was  no  longer  sub- 
sisting, and  had  been  paid  off  and  satisfied  by  the  purchaser; 
and  the  case  is  only  worthy  of  notice  in  this  review,  for  the 
recognition  which  it  contains  of  the  doctrine,  that  the  mort* 
gagor,  in  respect  to  all  the  world  but  the  mortgagee,  con-* 
tinned  seised  in  law,  so  long  as  the  mortgagee  bad  not  exert- 
ed his  right  of  entry  or  foreclosure  under  his  mortgage,  and 
that  such  a  seisin  was  sufficient  for  the  wife's  dower.  The 
case  of  Collins  v.  Tbrry,  (7  Johns.  Rep.  278.)  went  a  step 
further,  and  held  that  the  estate  of  tlie  mortgagor  was  the 
real  estate  at  law,  and  that  the  widow  of  a  person  purchasing 
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1821.  of  the  mortgagor,  subsequent  to  the  mwrtgagt^  might  recover 
her  dower,  against  a  purchaser  under  the  husband,  who 
could  not  set  up  the  mortgage,  even  as  a  subsisting  title, 
there  having  been  no  entry  or  foreclosure  under  it.  In  that 
case,  however,  the  mortgage  was  not  considered  as  any 
longer  a  subsisting  title :  but  in  respect  to  the  general  doc- 
trine, that  the  mortgagor,  before  entry  or  foreclosure,  was 
seised,  and  that  no  purchaser  of  the  equity  could  set  it  up 
in  bar  of  dower,  the  Court  go  on  and  observe,  that  it  did, 
<<  in  effect,  enable  the  wife  to  be  endowed  of  an  equity  of 
redemption,  and  under  the  above  limitations,  it  was  just,  and 
consistent  with  principle,  that  she  should  be  endowed  of  it 
We  cannot  now,  (alluding  to  the  above  decisions,)  with  any 
justice  or  consistency,  say,  that  the  interest  of  the  mortga- 
gor is  the  real  estate  at  law,  and  yet  that  it  is  not  such  an 
estate,  when  the  mortgagor's  widow  comes  to  ask  her  dower 
of  the  heir  or  grantee  of  her  husband.  The  plain  and 
necessary  rule  is,  to  allow  her  the  dower,  which  she  musi 
take,  as  the  heir  or  purchaser  takes  the  estate,  subject  to  the 
mortgage/' 

It  is  to  be  observed,  (bat  the  mortgage,  in  that  case,  was 
given  by  a  person  from  whom  tb^  husband  purchased,  and 
therefore,  the  interest  of  the  wife,  as  well  as  of  tbe  husband^ 
subsequently  acquired,  might  have  been  held  subject  to  the 
mortgage.  It  could  not  have  been  intended,  by  any  observa-^ 
tions  in  the  else,  that  if  the  husband,  during  coverture,  and 
while  seized  of  the  equity  of  redemption,  should  mortgage 
that  equity,  that  the  right  of  dower  of  the  wife  could  be  af- 
fected by  that  mortgage  any  more  than  by  an  absolute  sale 
of  the  equity. 

The  case  of  Colts  v.  Coles y  15  Johns.  Rep.  319.)  went 
a  step  still  further,  and  held,>that  where  a  person  seised  of 
land  in  fee,  mortgages  it,  and  afterwards  marries,  his  widow 
was  entitled  to  dower  out  of  that  equity  of  redemption^ 
against  the  purchaser  of  that  Equity,  though  the  mortgage 
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Was  still  subsisting*  Here  was  a  final  and  full  establish^  1821* 
ment  in  our  Courts  of  law  of  the  principle  not  admitted  in 
the  English  Courls  of  law,  that  a  wife  could  be  endowed 
x>f  an  equity  of  redemption  arising  upon  a  mortgage  in  fee> 
and  this  Court  ought  to  follow  the  rule  of  law*  It  ought  to 
do  S0|  according  to  the  rule  and  practice  of  the  Courts  of 
Equity  in  Englandj  in  the  like  case,  and  because  the  doctrine 
recognizing  the  legal  title  of  the  mortgagor  before  fore- 
closure, first t>rigipated  in  this  Court,  and  was  confirmed  ia 
the  Court  of  Appeals,  and,  finally,  because,  it  is  a  most 
just  and  reasonable  doctrinei  and  has  been  so  acknowledge- 
ed  throughout  the  history  of  the  cases. 

When  Coles  took  his  second  mortgage,  be  took  it  as  a 
purchaser  would  have  taken  the  equity,  subject  to  the 
Tight  of  dower  of  the  wife ;  and  if  he  did  not  deem  the  secu- 
rity  sufficient,  under  that  condition,  he  should,  as  the  first 
mortgagee  did,  have  procured  a  release  of  her  right* 
When  the  wile  joined  in  the  first  mortgage^  she  only  part- 
ed with  her  right  of  dower  to  the  extent  of  that  mortgage 
ilebt,  and  she  would  have  been  entitled  to  have  redeemed 
the  mortgage,  upon  her  husband's  death,  for  the  sake  of 
her  dower,  and  to  reinstate  herself  in  all  her  rights.  If  she 
consents  to  a  sale  under  the  first  mortgage,  it  is  with  a  re- 
servation of  her  rights;  and  if  the  right  of  dower  be  con- 
summated by  the  husband's  death,  before  the  sale,  (for  it 
is  clear,  that  she  would  have  had  no  claim  upon  the  pro- 
cee4s,  after  the  satisfaction  of  the  first  mortgage,  if  her  hus- 
band had  been  living,)  she  has  a  good  right  in  equity  to 
have  her  dower  satisfied  out  of  the  surplus  proceeds, 
which  represent  the  equity  of  redemption.  Suppose  the 
land  could  properly  have  been  sold  in  parcels,  and  the  di-^ 
rection  in  the  decree  had  been  to  have  sold  only  one  par- 
cel of  the  mortgaged  premises,  sufficient  to  have  satisfied 
the  first  mortgage,  she  would  have  been  most  clearly  en* 
titled  to  her  dower  in  the  residue  of  the  land,  in  preference 
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li^21.  to  tiie  ^Iftinw  of  the  second  mortgagee  ;  end  then,  Ats 
cording  to  the  doctrine  on  the  part  of  CoUe^  the  second 
fRortgagee,  her  right  must  depend  upon  a  circumstance 
resting  so  entirely  in  discretion,  as  the  mode  to  be  adopted 
for  satisfying  the  mortgage  sought  to  be  foreclo^^ed  by  the 
bin.  Her  right  most  be  of  a  more  fixed  and  stable  cha* 
racter. 

lo  TabeU  y.  7Me/e,  (1  Johns.  Oh.  Rtp.  46.)  tliere  waa 
no  question  raiaed,  or  opposite  interest*  aet  up,  but  it  seeia- 
-ed  to  be  aMumed,  as  the  course  of  the  Court  in  such  casea, 
<o  allow  to  the  widow  her  dower  out  of  the  surplus  pro* 
ceeds  of  the  mortgaged  premises,  after  satisfying  the  mort- 
gage in  which  she  had  joined.  I  do  not  perceive  what 
rigM  a  aubeequeDt  mortgagee  of  the  husband's  equity^  has 
to  that  equity  or  its  proceeds,  in  a  case  in  wbicfa  the  wife 
vas  no  party  to  <he  mortgage^  which  aay  subsequent  pnr> 
chaser  or  other  lawlU  repreaentattveof  the  husband,  wouM 
aot  equally  have. 

I  shaU  accordingly  grant  the  prayer  of  the  petition,  by 
•directing^  that  the  sum  of  2,281  dollars,  be  invested  in 
^veroment  stock,  and  the  income  thereof,  as  it  may  he 
received  from  time  to  time,  be  paid  to  the  petitioner  dur- 
ing her  natural  life,  and  that  the  principal,  after  her  death, 
and  the  income  thereafter  accruing,  reanain  subject  to 
the  further  order  of  the  Court.  Her  claim  to  costs  against 
liim  is  denied. 

Order  accordingly. 
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E.  CoopKB  again9t  Remsen  aiul  otliers. 

A  testator,  by  his  will,  gwe  to  the  plaintiff^  his  daughter,  <*  during  her 
separation  from  W,  C,  her  husband,  one  thousand  dollars  a  year,** 
which  he  charged  on  his  real  estate ;  and  the  daughter  was,  in  fact, 
liring  separate  from  her  husband'  when  the  will  was  executed ;  but 
they,  afterwards,  Kved  together,  and  were  lirtng  and  cohafatting  to- 
gether, at  the  time  of  the  testator^i  death  ;  and,  about  three  months 
after  his  death,  they  again  separated  and  continued  to  lire  separate 
far  a  year :  HMy  that  the  legacy  depending  on  a  separation  whioh 
existed  at  the  time  of  the  execution  of  the  will,  between  the  lega-  ^ 

tee  and  her  husband,  and  with  a  view  to  that  fact,  the  condition  an- 
nexed was  lawful  and  proper;  and  the  separation  baring  ceased, 
when  the  will  took  effect  by  the  death  of  the  testator,  there  was  an 
end  to  the  legacy ;  and  a  voluntary  separation  of  tbo  plaintiff  and 
her  husband,  after  the  de^  of  the  testator,  would  not  entitle  her 
to  it. 

THE  bill  stated,  that  the  plaintiff  was  the  widow  of  W,  jhtgruf  3d. 
Cooper^  deceased,  and  daughter  o{  Isaac  Clasorij  deceased. 
That  on  the  26th  of  Septetaker,  ISIO,  /.  C.  made  his 
will,  to  which  he  added  a  codicil,  dated  Ftbruary  14, 
1815,  a  short  time  before  his  death,  by  which  he  ap- 
pointed two  additional  executors.  The  defendants,  Hempen, 
Dickinson,  and  Delaplaine^  were. the  executors.  The  will 
contained  the  following  clause:  "  I  give  and  devise  to  my 
daoghter  FUiza  Cooper,  her  heirs  and  assigns,  for  ever,  all 
the  furniture  which  she  has  received  from  me,  amounting 
to  3,570  dollars  and  23  cents,  and  which  now  stands  in  my 
books  against  her,  and  in  full  satisfaction  of  all  further  pro- 
vision out  of  my  estate.  I  do  give  and  bequeath  to  her, 
during  her  separation  from  William  Cooper^  ber  present 
husband,  one  thousand  dollars  a  year,  which  sum  is  hereby 
charged  upon  my  real  estate,  and  shall  be  paid  by  the 
other  children,  in  proportion  to  their  income  arising  out  of 
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1821.  their  portions  of  the  real  estate:  and  I  do  bereb>  declare 
it  to  be  my  intentioD,  that  oeiiber  my  said  daughter  Eliza 
Coifper^  nor  any  of  her  children,  by  the  said  William 
Cooper^  shall  inherit  any  part  or  portion  of  the  real  estate 
hereafter  devised,  or  the  rents,  issues  or  profits  thereof,  as 
heirs,  or  heirs  to  any  of  my  other  children,  nor  shall  she» 
nor  any  of  her  said  children,  be  considered  or  adjudged  as 
the  legal  representative,  or  representatives,  of  any  of  my 
other  children,  so  as  to  be  enlided  (o  recover  any  portion 
of  my  real  or  personal  estate,  except  that  which  I  have 
hereby  expressly  given  to  her.''  On  the  26th  of  Septem^ 
ber^  1810,  and  before  that  Ume,  the  plaintiff  and  her  bus- 
band  FT.  C*  lived  separate  and  apart,  and  she  then  resided 
with  her  father*  This  separation  continued  for  eight  or  tea 
months,  when  they  again  lived  and  cohabited  together. 
The  bill  further  stated,  that  a  disagreement  existed  between 
the  plaintiff's  husband  and  her  father,  at  the  time  the  will  was 
made,  and  which  continued  to  his  death.  That  shortly  after 
her  father's  death,  she  was  constrained  by  her  husband  to  live 
separate  and  apart  from  him,  and  so  continued  to  live  sepa- 
rate, for  more  than  a  yean  That  the  separation  was  not  inda* 
ced  by  any  desire  on  the  part  of  the  plaintiff  to  obtain  the  le- 
gacy given  to  her  by  her  father's  will ;  and  she  was  at  the  time 
of  the  separation,  ignorant  of  the  contents  of  the  will.  That 
the  separation  was  compulsory  and  against  the  will  of  the 
plaintiff.  That  the  real  estate  was  more  than  sufficient  (b 
pay  all  the  debts,  and  the  legacy,  &c.  That  her  husband 
W.  C.  was  unable  to  maintain  her,  and  died  intestate,  Jfo- 
vember  1, 1819 ;  and  his  property  was  not  sufficient  to  pay 
his  debts.  That  she  has  three  children  by  W»  C,  who  are 
infants,  and  they  are  destitute  of  the  means  of  support* 
That  she  had  offered  to  the  executors  and  heirs  of  /.  C, 
security  to  refund,  in  case  of  a  deficiency  of  assets.  That 
her  sisters  /.  and  £.,  had  satisfied  her,  as  to  that  part  of  the 
legacy  chargeable  on  their  portions  of  the  seal  estate.    She 
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praged  that  the  defendante  might  be  decreed  to  pay  to  her,        1821. 
the  arrears  of  the  annuity,  given  by  her  father's  will,  with      ^^^^^^ 
iDterest,  and  for  general  relief. 

The  answtr9  admitted  roost  of  the  facts  charged  in  the  , 
bin.  That  the  plaintiff  and  her  hosfoand  lived  apart  when 
the  testator,  /.  C,  made  his  will,  but  were  living  together 
when  the  codicil  was  made,  which  fact  was  known  to  the 
testator.  It  was  proved,  that  about  three  months  after  the 
death  of  the  testator,  the  plaintiff  and  her  husband  separa- 
ted;  and  continued  to  live  separate  fpr  a  year. 

H.  Sedgwickj  for  the  plaintiff. 

fi.  Robinsofij  contra. 

Thb  Chancellor*  I  have  had  occasion  already  to  ex^ 
press  my  opinion,  on  the  condition  annexed  to  the  legacy 
to  the  plaintiff.  (3  Johns.  Ch.  Rep.  382.  522.)  The  tes- 
tator intended  to  make  the  provision  for  the  plaintiff,  during 
her  separation  from  her  husband,  and  that  separation  actu- 
ally existed  at  the  date  of  the  will.  He  only  intended  it  to 
continue  ^'  during  the  separa^tion ;"  and  at  the  time  of  his 
death  there  was  no  separation,  but  the  plaintiff  and  her  hus- 
band lived  and  cohabited  together,  as  husband  and  wife. 
The  testator  had  a  right  to  judge  for  himself,  whether  any, 
and  what  provision  he  would  make  by  will  for  the  plaintiff, 
and  he  determined  to  give  her  the  furniture  she  had  received, 
absolutely ;  but  be  expressly,  and  in  very  clear  and  deter- 
minate language,  excluded  her  from  any  share  of  his  estate, 
except  the  annuity  in  question,  upon  the  condition  express- 
ed. The  Court  cannot  make  a  will  for  tije  testator,  but  it 
is  bound  to  support  the  will  as  it  is  made,  if  the  condition 
is  not  void  by  being  impossible,  or  conhra  bonos  niore^ 
There  is  a  wide  difference  between  a  .bequest  to  a  daughter 
diiring  her  separation  from  ber  husband,  when  the  separation 
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1831.  was  then  aclaalljr  existing,  withont  beiag  procured  by  Ae 
testator,  and  a  legacy  lo  her,  if  »Ae  Uo^d  apart  frwim  h€T 
husband;  for  that  would  be  to  bold  tanH  a  temptatioa  to  a 
separa'ion,  which  woald  he  cmAra  beno$  more$*  The  legacy 
would  be  siaiple  and  pure  in  the  Tafter  case,  according^  lo> 
the  decision  of  Lord  JVoriA«ig^on,  in  Brown  v.  Peek; 
(1  Elden.  140.)  but  in  the  former  ease,  the  legacy  dependa 
upon  the  fact  of  separation  then  already  conMnenced,  mad 
was,  in  that  event,  a  kind  and  charitable  proTision* 

The  condition  annexed  to  the  legacy  being,  in  thia  case^ 
lawful,  the  plaintiff  most  bring  herself  within  its  terms  U> 
entitle  her  to  the  annuity ;  and  she  has  failed  on  thi<t  point  of 
fact.      She  and  her   husband  lived  together  at  the  time 
of  the   te-'tator's  death;    and   they  separated    in    tbre^ 
months  after  his  death,  and  continued  separate  for  one  year. 
I  am  to  presume  that  they  then  came  together  and  cohabited 
until  her  husband's  death<  which  was  upwards  of  fboryeara 
after  the  death  of  her  father.  The  separation  of  her  and  her 
husband  6y  his  deaths  was  not  the  separation  alluded  to  or 
intended  by  the  wjIL     The  testator  evidently  referred  to  a 
separation  in  the  life  time  of  the  husband  ;  and  he  only  in*> 
tended  to  make  a  provision  for  her  during  that  interval,  for 
he  declares,  that  he  gives  her  the  furniture,  ^'  in  full  satisfac* 
tionof  all  further  provision  out  of  his  estate."  The  question, 
then,  is,  whether  the  plaintiff  was  entitled  to  the  annuity  dur- 
ing the  separation  of  a  year  subsequent  to  the  testator'sdeath  f 
I  have  already  observed,  when  the  suit  ^  was  before  me  for  the 
annuity,  which  was  brought  in  the  life  time  of  the  husband, 
that  a  voluntary  separation  of  the  plaintiff  and  her  husband* 
after  the  testator's  death,  would  not  entitle  her  to  the  legacy. 
She  must  show,  at  least,  an  involuntary  separation,  coerced 
and  rendered  necessary,  by  the  acts,  or  by  the  desertion  of 
tho  husband.     We  have  no  such  proof  in  this  case.     We 
have  only  proof,  by  one  witness,  of  the  real  fact  of  separation 
for  one  year,  and  that  is  not  tnfficient.    The  plaintiff  may 
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have  volantttrily  renounced  ber  conjugal  duties.  She  avers 
in  the  bill,  that  the  separation  was  against  her  will ;  but 
the  defendants  do  not  admit  it,  in  their  itnswers,  and  she 
furnishes  no  proof  of  the  manner  and  cause  of  the  separa- 
tion. She  was  bound  to  make  out  her  case,  especially 
as  it  bad  been  declared,  when  her  case  was  formerly  be- 
fore the  Court,  that  an  involuntary  separation  on  her  part 
was  indispensable  to  be  shown. 

I  incline  to  think,  that,  if  the  subsequent  separation 
had  been  involuntary,  it  would  not  have  satisfied  the  will. 
The  testator  must  have  made  Ihe  will  in  reference  to  the 
actual  separation  existing  at  the  time  he  made  it,  and  the 
separation  must  have  been  sub^iisting  at  his  death,  when  the 
will  took  effect,  to  bring  the  plaintiff  within  its  terms.  If  he 
had  made  the  will  in  reference  to  a  separation,  to  take 
flace  efier  his  death,  it  would  have  been  a  provision  con- 
trary to  good  morals,  and  good  policy,  because,  it  would  be 
holding  out  a  temptation  to  the  parties  to  separate,  by  pri- 
vate agreement,  for  the  very  purpose  of  acquiring  the 
annuity*  And  it  would  be  extremely  dangerous,  to  allow 
the  wife  to  set  up  a  separation,  subsequent  to  her  father's 
death,  and  to  claim  a  benefit  from  it.  Such  a  claim  is  lia- 
ble to  great  abuse,  and  ought  to  be  viewed  with  extreme 
suspicion.  If  the  condition  be  valid,  as  I  think  it  was,  for 
the  reasons  already  mentioned,  then  the  condition  must 
have  been  fulfilled  at  the  testator's  death ;  and  a  subse- 
^oet»t  fplfilmeot  of  it,  is  inadmissible  on  every  principle  of 
Bound  policy. 

Bill  dismissed,  without  costs. 
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V.  £•  S.  KsNHY  against  Udall  and  Kbitny. 


The  equitable  right  of  the  wife  to  pencmal  property  ia  the  hands  t>f  her 
trustees,  cannot  be  disposed  of  by  the  husband,  without  makioig^  a 
suitable  provision  for  her  support. 

The  wife's  equity,  as  it  is  called,  attaches  upon  her  personal  property, 
whenever  it  is  subject  to  the  jurisdiction  of  tbe  Court,  and  is  the  ob- 
ject of  a  suit,  into  whose  ever  hands  it  may  have  come,  or  in  what- 
ever manner  it  may  have  been  transferred :  and  it  makes  no  differ* 
ence,  whetiier  the  applicatioD  to  tiie  Court  be  by  the  husband,  or 
his  representatives  or  assignees,  in  order  to  obtain  possession 
of  the  property,  or  whether  it  be  by  the  wife  or  her  trustee,  seeking 
a  provision  out  of  the  property.  And  this  equity  is  equally  binding, 
whether  the  transfer  of  the  property  be  by  operation  of  law,  or  by 
the  act  of  the  party  to  general  assignees,  or  to  an  individual,  or  whe* 
theV  the  particular  transfer  was  voluntary,  or  made  upon  a  good  and 
valuable  consideration.  And  the  Court  may,  in  its  discretion,  give 
the  whole,  or  part  only  of  the  property,  to  the  wife,  according  to  the 
circumstances  of  the  case. 

Where  the  husband  lives  with  his  wife,  and  maintains  her,  and  has  not 
misbehaved,  the  course  is  to  allow  him  to  receive  the  interest  and 
dividends  on  her  property. 

As,  where  Bank  stock,  settled  by  a  father  on  his  infant  daughter,  placed 
in  the  hands  of  tbe  assistant  register  of  this  Court,  as  trustee,  to  execute 
the  trusts  in  her  favour,  declared  by  the  deed  of  settlement,  was,  within 
one  year  after  lier  marriage,  and  while  she  was  an  infant,  sold  and 
transferred  by  her  husband  and  her,  for  a  valuable  consideration, 
the  "assignee  knowing,  at  the  same  time,  of  the  deed  of  settlement  and 
the  infancy  of  the  wife,  the  assignment,  on  a  bill  filed  by  the  wile 
against  her  husband  and  his  assignee,  was  declared  to  be  null  and 
void,  so  far  as  respected  the  wile's  equity  ;  and  the  husband  having 
misbehaved  himself,  the  dividends  were  directed  to  be  paid  to  the  wife 
herself,  until  she  came  of  age :  with  liberty  for  her  then  to  apply  for 
such  suitable  provision  out  of  the  property  as  might  be  determined^ 
on  the  usual  reference  to  a  master. 


-^"i^^  ^i^!"^      The  plaintiff,  the  wife  of  tbe  defendant  Edward  M. 
L.  Kmn^j  being  an  infant  and  permitted  to  sue  in  forma 
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pauperis^  by  £.  Elmendotfj  her  next  frieod,  filed  her  bill  1631. 
the  1  lib  or  Jiovemberj  1820,  egainst  the  defeodants*  She 
wag  the  daughter  of  Thonuu  Hewiit^  late  of  Cheiiiirtj  in 
flnglamd^  deceased,  who  removed  to  Jfew-York  about  the 
year  1810,  and  died  here,  the  12th  of  Oc/oi^r,  1814,  pos* 
eessed  of  considerable  property*  The  plaintiff  was  bom 
in  Cheshire^  the  9th  of  ^ovemAer,  1801.  Her  father  owned 
SIO  shares  of  stock  in  the  Bank  of  America  ;  and  on  the  Ist 
of  June^  1814,  executed  a  deed  of  settlement,  by  which 
be  transferred  those  shares  to  the  President^  Directors  and 
Company  of  the  Bank  of  Anur%ca>^  in  trusty  for  the  follow- 
ing uses  :  1.  To  pay  the  bank  what  he  owed  them  ;  and 
then  to  pay  him  all  dtTidends  on  the  stock,  and  to  retraosfer 
it,  when  requested  by  him  in  writing  :  2,  To  dispose 
of  sufficient  of  the  stock,  to  carry  into  effect  the  trusts 
therein  after  expressed,  and  to  defray  the  expense  of  execu- 
*ting  them,  and  also  to  pay  one  thousand  dollars  to  his 
wife,  as  soon  as  she  might  want  it,  after  his  decease :  3.  To 
pay  his  von  Tho$nai^  4,000  dollars,  as  soon  after  his  decease 
as  they  might  think  proper :  4.  To  pay  his  daughter  £/i- 
4Mi  (the  pfarntifi)  the  dividends  on  eight  thousand  dollars  of 
die  stock,  as  the  same  should  accrue,  for  her  education, 
which  was  to  be  under  the  care  of  her  mother,  and  to  trans* 
iev  the  principal  to  her,  (the  plaintifl^)  at  the  age  of  twenty* 
one  years ;  and  should  she  die  before  twenty-one,  and  with- 
out issue,  the  principal  to  go  to  his  son  Thomas^  &c.  stat- 
ing other  irusts*  After  the  death  of  T.  HemUt^  his  widow^ 
the  mother  of  the  plaintiff,  obtained  letters  of  admim'stra* 
tion  upon  his  estate,  and  was  appointed  guardian  of 
the  plaintiff.  The  mother  died  on  the  9th  of  October^ 
181 9.  Previous  to  her  death,  on  petition  to  this  Court, 
Isaac  L.  JCjp,  the  assistant  register,  was  appointed  trustee, 
to  receive  the  dividends  on  the  8,000  dollars,  and  to  pay  the 
«ame  over  to  the  mother  of  the  plaintiff,  for  her  education, 
whereby  she  became  a  ward  of  this  Court  On  the  19th  of 
Joaiiary,  I8I89  she  married  with  the  defendantX,  withoqt 
Vol.  V.  59 
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the  coDf  ent  of  her  moihcf,  bring  then  about  sixteen  $  attd  it 
A  boarding  school.  Od  the  9lh  of  February  folloiting,  upoA 
the  petition  of  her  husbandi  for  an  immediate  transfer  of 
the  stocky  or  a  power  to  receire  the  diTtdendS)  dn  ord^ 
was  granted  that  JIfr.  JKp,  the  trustee,  should  pky  to  tbe 
defendant  K.  tbe  dividends  on  the  8)000  dollars,  bat  to 
-continue  tolioldthe  principal,  in  trusr,  until  further  order. 
The  bill  stated  further,  that  the  defendant  K^  before^ 
Dr  soon  after  his  marriage  with  the  plaintiff,  became  eoibar* 
rassed  iu  his  circumstances,  and  with  a  TieW  to  relieve  him* 
self,  by  raising  money  on  the  sto^k,  through  the  agency  of 
JBrra  L.  Ingraham,  since  deceased,  who  offered  to  assist 
lihn.  negotiated  a  contract  with  the  defendant,  RichardVdatty 
by  which  it  wa«  agreed,  that  17.  should  pay  JT  5,000  dollars 
«ash  for  the  stock,  and  (hat  K*  and  his  wife  should  make 
an  absolute  assignment  and  transfer  of  tbe  stock  to  17. 
That  during  (he  negotiation,  U.  investigated  the  title  of  K. 
•and  his  w(fe  to  the  stock,  and  was  informed  of  the  terms  of 
tbe  settlement  of  the  stock  on  the  plaintiff  by  ker  father. 
The  bill  then  stated,  that  after  U.  had  paidJT*  4d0  dollars, 
he  refused  to  pay  the  residue,  alleging,  that  it  was  a  bad 
bai^ain ;  and  finally  concluded,  as  his  only  terms,  to  pay  as 
follows  :  760  dollars  in  cash,  a  promissory  note,  at  60  days, 
for  ],000  dollars ;  another  note  at  90  d»ys,  for  820  dollars  ; 
UdalPs  bond  to  JT.  for  1,000  dollars,  payable  in  four  y^ars; 
and  980  dollars,  a  premium  of  insurance  on  tbe  life  of  tbe 
plaintiff.  That  K.  having  been  arrested  on  aca.  ra..  and 
not  able  to  find  bail  for  the  goal  liberties^  was  under  the 
necessity  of  accepting  the  terms  so  offered.  That  the 
defendant,  U.^  was  advised  by  counsel,  whom  he  con- 
sulted, that  K.  and  tbe  plaintiff  could  not  make  an  absoluCe 
and  valid  transfer  of  the  stocks  An  assignment  was,  ho#- 
ever,  executed  by  them,  in  which  tbe  consideration  ek- 
pressed  Was  8,000  dollars,  and  a  receipt  thereon  indorsed 
for  that  amount  in  foil,  which  receipt  was  aote<>dafrd  at 
tbe  reqncfat  of  U.    That  a  guaranty,  by  request  of  K,  was 
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iDdopeed  on  the  aseigoineDty  stipolatii^g  for  the  perfoimapc^ 
of  the  terois,  ^nd  which  was  executed  bjf  Ingraham.  Tb^ 
AT.,  a  few  days  alter,  by  the  agency  of  Jngraham^  procur- 
ed the  two  notes  to  be  discounted  by  U.^  for  1,663  dollar?  . 
and  90  cents,  and  the  bond  frir  500  dollars,  and  the  noles 
and  bond  were  delivered  up  to  U.  to  be  cancelled.  That 
Ingraham  paid  K.  the  ]|663  dollars  afid  ^0  cents,  but  pot 
the  500  dollars.  Th^t  the  plaintftf  rereiTed  no  benefit 
from  the  nioney  so  obtained  by  K.>  eiLcepI  abaiii  150  dol- 
lars, paid  for  board  and  wearing  apparel ;  and  JT-  notwithr 
standing,  was  thrown  into  goal,  from  which  he  wasdit- 
charged  under  the  act.  That  by  an  order  of  this  Court^ 
granted  June  ]7th,  1819,  on  the  petition  of  U-^  he  was  al- 
lowed to  receive  the  dividends  on  the  stock,  which  hac) 
accrued  from  January  Ist,  18)9-  Prayer,  that  the  assign- 
inent  of  the  stock  to  17.  may  be  declared  void,  that  U.  b^ 
directed  to  reassign  the  same  to  ^ome  person,  to  be  ap- 
pointed in  behalf  of  f  he  plaintifT;  and  that  he  account  to  ^ 
the  plaintiff,  for  the  dividends  received  by  him,  with  in* 
terest,  and  that  the  order  of  the  i7tb  of /tine,  1&19,  be  sus- 
pended. 

The  answer  of  I^i^  admitted  most  of  the  facta  stated 
in  the  bill ;  but  it  denied  any  unfairness,  or  undue  advan- 
tage, in  the  transaction  relative  to  the  purchase  of  the 
stock,  which  he  alleged  was  not  worth  more  than  5,000 
dollars.  That  the  assignment  and  guaranty  were  prv;par- 
ed  without  the  knowledge  of  the  defendant  V*  That 
the  business  was  negotiated  by  Ingraham^  on  whose  repre- 
sentatipiis  the  defendant  consented  to  make  It  j  t^cha. 
He  denied  that  he  was  informed  by  counsel,  that  the  as- 
signment would  aot  be  valid.  That  Ingrahatn  showed 
him  the  order  pf  the  Court,  for  the  payment  of  the  divi- 
dends to  ICy  and  the  opinion  of  a  lawyer,  that  by  insuring 
the  lives  of  the  plaintiff  and  f  .,  and  obtaining  an  irrevoca- 
ble power  to  receive  the  dividends,  the  defendant  would 
be  secure  in  makiDg  the  purchase*      That  he  agreed  with 
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1821.       Ingraham  to  pay  4,000  dollars  and  give  his  bond    for 


1,000    dollars,  payable    in    foor    years,   (or  when    the 
V.  plaintiff  should  be  of  age,)  without  interest;  that  he  con- 


Vdall. 


sented  to  the  purchase,  at  the  earnest  request  of  /•, 
who  represented  the  situation  of  £",  as  embarrassed, 
#nd  that  the  sale  was  necessary  for  his  relief.  That  he 
advanced  to  /.  1,300  dollars,  and  /.  told  him,  the  next  day^ 
that  he  had  paid  it  to  K.  That  he  was,  afterwards,  intro- 
duced to  £y  and  told  him,  that  if  he  objected  to  the  terms, 
that  he  might  return  the  money,  which  had  been  advanced. 
That  the  assignment  was  prepared  by  counsel,  employ- 
ed, as  the  defendant  believed  by  £.,  and  duly  executed  and 
acknowledged  That  the  guaranty  of  Ingraham  was  not 
taken  with  any  fraudulent  intent  That  the  receipt  was 
indorsed  on  the  assignment  by  K.,  without  any  request  from 
the  defendant.  That  it  was  no  part  of  the  contract  that 
any  part  of  the  consideration  for  the  purchase  of  the 
stock,  should  be  paid  for  a  premium  of  insurance  o.n  the 
life  of  the  plaintiff  or  of  £1,  and  no  such  insurance  was  ever 
effected.  That  the  only  consideration  paid  by  the  defea* 
dant  for  the  8,000]dollars  of  stock,  was  2,000  dollars  in  cash» 
1,200  dollars  of  six  per  cent,  stock  of  the  United  Siaies^  and 
the  defendant's  bond  for  1,000  dollars,  payable  as  above 
staled,  and  which  bond  was  drawn  by  Ingraham.  That 
all  the  payments  were  made  to  Ingraham,  when  no  other 
person  was  present,  and  the  defendant  believes  that  L  paid 
the  amount  (after  deducting  his  compensation)  to  K*  That 
the  defendant  had  received  the  dividends  on  the  stock, since 
January  1  st,  1 8 1 9.  That  in  April  or  May,  1819,/.  brought 
him  the  bond  for  1,000  dollars,  stating,  that  K,  was  in  great 
want,  and,  as  he  said,  at  the  request  off,,  offered  (he  bond 
for  500  dollars  ;  that  the  defendant  paid  the  500  dollars, 
and  the  bond  was  destroyed.  He  denied  that  the  purchase 
of  the  bond  was  any  part  of  the  contract  for  the  sale  of 
the  stock.  He  admitted  that  K.  had  been  discharged  un« 
der  the  act,  and  was  embarrassed  and  infirm* 
Several  witnesses  were  examined  on  the  pait  of  the 


Udali. 
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plaintiff;  the  material  facts  proved  are  stated  in  the  opi-       1821. 

nion  of  the  Court.     It  appeared  that  Ingraham  was  dead.  v-^-v-^^ 

June  2d.  The  cause  came  on  to  be  heard  this  day,  on  y 

the  pleadings  and  proofs. 

ffeUsj  for  the  plaintiff,  made  the  following  points :  ]• 
That  the  assignment  of  the  stock,  from  the  plaintiff  and 
ber  husband  to  Udallf  was  in  violation  of  the  special  trusts 
contained  in  the  deed  of  settlement  of  the  2t8t  of  June, 
1814,  and  therefore  void.      {Hyde  v.  Price^  3  F^esey,  437.) 

2.  That  the  assignment  was  void  aa  against  the  equita- 
ble rights  of  the  plaintiff,  to  have  the  whole  of  the  stock 
settled  and  secured  for  the  separate  benefit  of  herself  and 
her  children.  {Jewsonv.  Mouleoti,  2  Jltk.  417.  lAker* 
£eresfordf  3  Fesey^  609.  Macaulay  v.  Philips^  4  Veeey^  15* 
19.     14  JoAnt.i2ep.527.) 

3.  That  the  defendant  [7.,  in  obtaining  the  assignroeni, 
look  an  anconscieotions  advantage  of  the  necessities  o(  K.; 
and  admitting  it  to  have  been  otherwise  valid,  it  ought  not 
to  stand,  except  as  security  for  the  amount  which  U.  shall 
satisfactorily  prove  to  have  been  paid  by  him  for  the  con- 
sideration. 

Sloison,  contra,  stated  the  following  points :  1.  That 
the  property  of  the  stock  io  question  was  a  vteitd  interest, 
subject  to  the  limitation  over,  on  the  contingency  of  the 
wife  dying  without  issue  before  twenty  one.  (3  Bro. 
C.  C.  3.     1  Roper  on  Legacies ^  184.) 

2«  That  the  husband,  at  law,  has  an  absolute  right  to  all 
his  wife's  personal  estate,  and  a  qualified  right  to  all  her 
ckoses  in  action^  which  includes  the  powei  of  disposing  of 
them.  {Co>  Lift.  351.  a.  Comyn^i  Dig.  til.  Bar.  and  Feme, 
pi.  81,  82.) 

3  That  if  the  husband  had  a  right  to  dispone  of  the 
stock,  the  wife  cannot  impeach  the  transfj^r,  on  the  ground 
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1821*  that  it  was  unfairly  or  improperly  obtained.  That  right 
belongs  only  to  the  basbaiid,  or  those  deriving  an  interest 
under  him.  Thai  equity  never  interferes  with  the  legal 
right,  but  leaves  it  to  the  husband  undistarbed*  {2  Johns. 
Ch.  Rep.  208.  2  Atk.  420.  614.  2  P.  IVm.  641.  1  Ves. 
536.  3  Bro.  C.  C.  195.  1  P.  Wm.  459.  10  Jokm. 
Rep.  484.     Doug,  52a.     3  Tciey,  617.     9  Vtsty,  176.) 

4.  That  the  atQck  is  legal,  nojt  equitable,  property ;  and 
the  wife,  on  arriving  at  full  age  might  maintain  an  accion 
•gainst  the  bank  in  whom  ibe  title  is  vested. 

5.  That  the  wife,  at  the  time  of  the  transfer,  wais  not  a 
luard  of  this  Court.  (I  Madd.  Ch.  ^77.  Ambl.  303.  Cuti$^ 
temp.  Ta'bot,  68.     3  Flrtfey,  506.  n.  a.    1  Ke^ey,  dl.) 

6.  That  even  if  the  stock  was  equitable  property,  yel  t 
specific  aBsignment  of  it,  b)  contract,  for  a  vaiuaUe  CBOe 
fidetation,  is  valid,  and  not  subject  to  aay  eqni?y  of  the 
wife  for  a  provision.    (1  P.  IVm.  469.  note.  2  Ftmon.  207» 

1  PjTi.  Ca,  Abr.  58.     1  P.  Wm.  Z47.  4oS.     I  Vernon^  t. 

2  A*.  651.     II   Vesey,  18.) 

7.  That  the  dividends  on  the  stock,  at  any  rale,  are  free 
from  hM  claims  of  the  wife.     (2  ^'««y,  662.) 

8.  That  if  the  stock  is  subject  to  ai>  equity,  it  can  only 
extend  to  a  part,  and  noi  to  the  whole;  anJ  (he  full 
amount  of  the  principal  and  interest  advanced  by  the  de- 
fendant ought  to  be  reimbursed. 

Tbb  Chancellor.  The  wife  is  here  the  plaiotiCi  and 
the  bill  is  against  her  husband  and  the  assignee  of  her  hus^ 
band,  to  set  afiide  an  assignment  by  him  to  the  defendant 
Vdall,  of  her  interest  in  6^000  dollars  of  the  stock  pf  the 
Bank  of  America.  She  was  married  at  the  age  of  sixteep, 
and  is  still  an  iolaot*  Ibe  assignoieDt  of  her  interest 
in  that  stock,  was  made  by  her  husband  and  her,  within  a 
year  after  her  marriage ;  and  as  far  as  the  assignment  waa 
her  act  and  deed,  it  was  and  is,  of  covim^  npU  and  void,  by 
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reason  of  her  infancy.  The  case  is  to  be  considered  pre-  1821. 
isiseljr  as  if  the  husband  had  alone  excHcoted  the  assignment. 
The  t^ircumstances  attending  the  sale  and  as'^ignment  of 
this  stock,  by  tiie  husband  to  the  defendant  Udall,  are  of 
an  aggravatf'd  nature,  and  denote  an  unfair  and  unconsci 
entions  advantage  taken  of  the  necessities  of  the  husband* 
The  defendant  Udall  admits,  that  he  knew,  at  the  time  of 
the  transaction  with  Kenn^j  of  the  existence  of  the  deed  of 
tirust  or  settlement,  and  that  he  saw  it.  By  that  deed,  TAo- 
mae  Hetoitt^  the  father  of  the  plaintiff,  makes  a  disposition  of 
310  shares  which  he  owned  in  the  Bank  of  America.  He 
itiakes  over  those  shares  to  the  President,  Directors  and 
Company  of  the  Bank,  in  trust,  among  other  things,  to  pay 
to  the  plaintiff  the  dividends  on  8,000  dollars  of  the  stock, 
as  the  same  should  accrue,  for  her  education,  and  to  trans- 
fer to  her  the  principal,  at  the  age  of  twenty-one;  and  that 
if  she  should  die  before  the  age  of  twenty-one,  without  is- 
sue, the  principal  was  to  go  to  his  son  Thomas.  The  Bank 
feflised  to  accept  of  the  trust,  and  by  an  order  of  this 
Court  of  the  3d  of  Ju/y,  18l5,  the  assistant  register  of  this 
Court  iX^as  appointed  a  trustee,  to  execute  the  trust  raised 
by  the  deed  #  settlement.  The  defendant  Udall  admits, 
also,  that  he  knew  that  the  plaintiff  was  an  infant.  It  is  in 
proof  that  the  husband  was  poor,  and  in  embarrassed  cir- 
cumstances, tvhen  the  sale  of  the  stock  took  place,  through 
the  agency  of  one  Ingraham^  an  intimate  friend  of  the 
defendant  Udulh  It  is  admitted  that  Udall  was  acquainted 
with  this  peconiary  embarrassment  of  Ktnny^  when  be  en- 
tered into  the  negotiation  for  the  purchase  of  the  stock* 
It  is  also  in  proof,  that  Udall  was  informed  by  counsel, 
whom  he  consulted,  that  the  plaintiff,  being  an  infant,  could 
Ikot  legally  transfer  her  stock.  Udall  was  to  give  nomi- 
nally 5,000  dollars,  for  8,000  dollars  in  the  bank  stock ; 
and  he  says,  in  his  answer,  that  he  paid  in  cash  to  Ingra- 
ham^  before  the  assignment,  1,300  dollars,  and  1,500  dollars 
mfter  the  sale,  and  delivered  to  him  United  Slates  stock,  to 
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1821.       the  amount  of  1,200  dollars,  and  a  bond  for  1,000  dollars* 
The  plaintiff  does  not  admit,  rhat  Udall  ever  paid  to  Ken-^ 
ny^  or  to  Ingraham^  or  to  his  agent,  in  the  whole,  above 
3,900  dollars,  or  thereabouts,  and  that  not  above  150  dol- 
lars ever  came  to   the  use  of  the  plaintiff;  and  there  is  no 
other  proof  of  the   pajme'^ts   alleged  to  have  been  made 
by  the  defendant  17{2a//.    The   bond  was  for  1,000  dollars, 
payable  in  four  years,  without  interest ;  and  the  defendant 
admits,  that  he  took  it  up  in  the  hands  of  Ingraham^  aod 
cancelled  it,  on  paying  500  dollars.     This  last  act  marks 
the  character  of  the  whole  transaction,  and  shows  that  the 
defendant  made  a  mosc   unconscientious  speculation  out  of 
the  distret^ses  of  the   husband,  or  the  fraud  of  his  agent ; 
and  if  the  inquiry  now  was,  as  to  the  amount  of  these  pay- 
ments, I  should  think  that  the  defendant  (7.  ought  to  be  put 
to  the  proof  of  his  payments,  as  every  person  is  obliged  to 
do,  when  strong  symptoms  of  fraud  or  imposition  appear. 
(3  P.  ff'm.  288.     6  Vtsey,  48,  49.)   There  is  reason  to  be- 
lieve the  defendant  retained  the  980  dollars  which  were  in- 
tended to  be  appropriated  as  a  premium  for  insurance  on 
the  plaintiff's  life,  until  twenty-one,  and  that  he  meant  to 
stand  as  i\\%  own  insurer,  after  the  applicatmp  to  the  com- 
pany  for  insurance   had  failed.     It  appears,  that  shordy 
after  this  speculation,  and  after  the  defendant  Udall  had 
got  into  the  possession  of  the  dividends  of  this  bank  stock, 
Ktnny  having  found   tio  relief  from  this  dissipation  of  his 
wife's  property,  was  imprisoned  for  debt,  and  discharged 
under  the  insolvent  act,  and  continues  still  embarrassed  and 
in&rm.     The  bill  charges,  that  he  was  unable  to  procure  the 
necessaries  of  life.     Dealing  in  the  manner  which  has  been 
stated,  with  a  necessitous  person  in  distressed  circumstan-  * 
ces,  and  for  the  future  and  contingent  interest  of  his  infant 
wife,  forms  a  very  alarming  case,  and  one  that  would  seem 
to  call  f  r  relief,   (even  if  the  assignment  was  otherwise 
^valki,)  to  the  extent  of  making  the  assignment  stand  as  a 
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security  only  for  the  amoutit  which  the  defetidant  V.  flboulcl      lg2i, 
satisfactorily  prove  to  have  been  actually  paid* 

But  iodepeodent  of  any  undue  advantage  taken  of  the 
bofibandt  tbe  wife  had  an  equitable  interest  in  that  fund, 
which  could  not  be  defeated  by  the  act  of  the  husband  $  and 
that  interest  she  is  entitled  to  assert,  and  to  have  protected  The  wife's 
against  the  claim  of  the  assignee*  The  right  of  the  plain-  to  her  penonai 
tiffin  this  case,  was  an  equitable  right,  known  by  tbe  name  CIIa^  oruvs- 
of  the  wife^s  equity,  and  tbe  husband  could  not  dispose  of  disposed  "of  bt 
it,  hot  upon  the  condition  of  its  being  subject  to  a  suitable  ^IboJt^Sis 
provision  tor  her  support.  .^stoli^ft^  ^£r 

The  stock  was  trust  property,  under  tbe  control  of  the  ""PP^ 
Court,  and  placed  under  the  care  of  one  of  its  officers* 
l^he  legal  title,  at  this  time^  is  probably  in  the  personal  re«- 
presentatives  of  HemU^  and  there  can  be  no  doubt  of  the 
power  and  duty  of  the  Court,  notwithstanding  the  assigD* 
ment  by  the  husband  to  Uiallf  to  give  full  effect  to  the 
equitable  title  of  tbe  plaintiff*  It  is  now  understood  to  be  1^«  wife;ft 
settled,  that  the  wife's  equity  attaches  upon  her  persoaal  caiied,'attache« 

1         .    .         .  p  t      .      •    ^  •  *  .  ^  •      ^  to  her  penonai 

property,  when  it  is  subject  to  tbe  jurisdiction  of  the  Court,  propeK/when- 
and  IS  the  olnect  of  the  suit,  mtq  whosoever  hands  it  may  jecttotbejuru- 

,  .         ,  -.  •  .  dictioD    of  the 

have  come,  or  in  whatever  manner  tt  may  have  been  trans-  Court,  in  whau 
ferred.    The  same  rule  applies,  whether  the  application  be  may  be^or  in 
by  tbe  husband,  or  his  representatives  or  assignees^  to  ob-  neHtmaVhTv* 
tain  possession' of  the  fHroperty,  or  whether  it  be  by  the  ^  traaif«r^ 
wife  or  her  trustee,  or  by  any  person  partaking  of  that 
eharacter,  praying  for  a  provision  out  of  that  property* 
It  is  equally  binding,  whether  the  assignment  be  by  opera- 
tion of  law,  or  by  tbe  act  of  the  party  to  generarassignees» 
or  by  particular  transfer  to  an  individual,  and  whether  that 
particular  transfer  has  been  voluntary,  or  been  made  for  a 
good  and  valuable  consideration. 

In  Gardiner  y.  Walker^  (1  Sir.  503.)  the  bill  was  filed 
by  the  executor  of  the  testator,  to  stay  the  husband,  who 
bad  instituted  a  suit  in  tbe  Spiritual  Court  for  his  wife's 
legacy.    Lord  MaccUfJkld  said,  it  made  no  difference  who 
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1B21.       W&8  plaiotiff  in  equity,  aod  he  directed,  that  the  money 
should  be  disposed  of  for  the  benefit  of  the  wife     Id  the 
case  ex  parte  Coysegame^  (i  Atk.  192.)  and  in  Elibank  v. 
Montolieu^  (5  Fetey,  73.)  the  wife,   as  in  the  present  casei 
""""""""""^^  applied  to  the  Court,  and  had  lier  equity  secured. 

Assuming  that  the  defendant  Udalt  was  b  bona  fide  pur- 
chaser of  the  wife^s  personal  estate*  for  a  valuable  con- 
sideration, or  that  the  same  had  been  fairly  assigned  to 
him  by  the  husband,  as  security  for  a  debt,  or  in  payment 
ThiicqaHyof  of  a  debt,  yet  the  wife's  equity  would  not  be  aff  cted.    This 
tipofTtiM'pclctt.  equity,  as  (he  Master  of  the  Rolls  said,  in  Murray  v.  Lnrd 
ij!!r  fo^riTui  EWbank,  (13  Fe^ey,  6.)  stands  upon  the  peculiar  doctrine 
fenerjKason-  of  <he  Court,  and  WO  must  ascertain  (he  extent  of  the  doc- 
"^'  trine,  not  by  general  reasoning,  but  by  the  practice  of  the 

Court.  The  case  of  Jewson  v.  MauhoHf  (2  Atk.  417.) 
may  be  selected  as  the  first  direct  authority  in  favour  of  the 
wife's  equity,  as  against  a  particular  assignment  by  the 
husband  of  her  equitable  portion,  for  a  valuable  considera- 
tion. Vobe  being  indebted  to  the  defendant  Moufson^  as« 
signed  over  to  him  all  the  share  whir  h,  in  rii^ht  ('f  his  wife, 
he  was  entitled  to,  in  h^r  father's  personnl  estate.  The 
father  had,  by  will,  given  the  proceeds  of  his  real  estate  to 
his  executors,  in  tiust,  after  c  ertain  payments  ciiarged  there- 
on, to  be  divided  between  his  Dons  and  his  d.'.ughter.  and  if 
either  died  before  tw^nly-one,  the  share  of  such  person 
was  to  go  to  the  survivor.  This  daugh  er  was  roarrit  d  (a 
Fobe^  and  had  no  settlement,  a<.d  was  an  infant  when  the 
assignment  was  made  to  Movison.  The  case  is,  therefore, 
very  considerably  analogous  to  the  one  now  before  me. 
There  were  two  bills  brought :  one  by  the  executors,  to  be 
discharged  of  the  tnisi,  upon  paying  and  assigning  over 
the  wife's  share,  and  the  other  by  thf*  defendant  ti.  to  be 
paid  that  share,  under  his  assignment.  Lord  Hirdaicke 
held,  that,  there  was  an  equity  attached  to  tl.e  property  it* 
45elf,  and  that  the  assignee  took  it.subjetttu  ihat  equity, 
U  was  an  equity  grounded  upon  natural  justice,  aod  pre^ 
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iqriled  eqaally  against  the  hasband  aod  his  eie€utor8,  and  1821, 
his  general  assignees,  aod  his  ▼oluntary  assignee.  In  all 
these  cases^  the  equity  was  extremely  clear,  and  the  only  io- 
atanre  where  the  party  had  got  the  better  of  that  eqaityi  , 
was  the  case  of  a  particular  assignment  of  a  specific  article^ 
fer  a  valuable  consideration.  But  in  that  case,  he  relied 
upon  the  circumstances,  that  the  wife,  daring  all  the  transact* 
tjon,  was  an  infant,  and  a  particular  object  of  the  care  of 
rile  Court,  ai id  that  it  was  an  assignment  at  once  of  her 
whole  portion,  and  that  the  defendant  M  was  chargeable 
with  notice  of  the  wife's  equity,  and  that  the  husband  was- 
in  deHt  before  be  married,  and  had  married  the  wife  clan^ 
d^tinely. 

It  is  remarltable,  that  in  alK these  particulars,  that  case, 
and  the  present  one,  correspond ;  and  Lord  Hardwicke  re- 
quired a  provision  to  be  made  for  the  wife,  out  of  the  portion,, 
before  the  claim  of  the  creditor  could  be  admitted.  The 
parties  afterwards  agreed  to  let  the  wife  have  half  the  por« 
tioo,  after  deducting  the  costs,,  and  that  the  other  half  should 
go  towards  ttie  debt  The  Chancellor  decreed,  that  the 
agreement  should  be  performed,  having  pravioosly  decla- 
red, that  he  should  not  allow  the  creditor  to  receive  the 
whole  tortune  of  the  wife,  without  a  provision  for  her«. 
After  this  case,  it  is  not  so  easy  to  understand,  how  Lord 
Thvrltnjo  should  have  been  able  to  say,  in  Worrdl  v.  Mar- 
lar,  and  Busknan  v.  PeU,  ( 1  P.  Wm.  459.  note  by  Mr. 
CoXy  and  1  Cox's  CaseSj  153.  S.  C.)  that  "  he  did  not  find- 
it  any  where  decided,  that  if  the  husband  make  an  actual 
assignment  by  contract,  for  a  valuable  consideration,  the 
assignee  should  be  bound  to  make  any  provision  for  the 
wife  out  of  the  property  assigned*'^ 

Again,  in  the  case  of  the  Earl  of  Salisbury  v.  Jiewton,  (1 
£Jen,  370.)  the  wife  was  held  to  be  entitled  to  a  provisioa 
against  the  particular  assignee,  who  was  a  creditor  of  the; 
husband,  for  a  valuable  consideration,  of  the  whole  of  ^her 
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18S1*      eqaitable  interest.    The  Lord  Keeper  dedsred,  that  the  as« 


Kbhiit 


rignroeot  could  act  stand  against  the  wife  and  her  issue ; 
vf'       and  be  directed  an  inquiry  as  to  a  proper  provision  for 
^^^^^^^^^^^  herself  and  children,  and  that  the  overplus,  if  any,  should 
go  to  the  creditor. 

This  last  case  was  in  1 7S9,  and  seems  also  to  have  been 
overlooked  by  Lord  Tkurlow^  for  it  appears  to  carry  the 
wife's  equity  to  an  extent,  which  he  had  not  discovered. 

The  case  of  Like  v.  Beresfordf  (3  Fisey^  506.)  put  an 
end  to  all  previous  doubts  on  the  subject.  Lord  Alvanhy 
directed  the  settlement  of  the  property  of  a  married  wooiao, 
a  ward  of  the  Court,  and  of  all  the  dividends  and  interest 
accrued,  in  opposition  to  the  assignment  by  the  hosbandf 
for  a  valuable  consideration.  He  observed,  in  the  learned 
review  which  he  gave  of  all  the  cases,  that  Lord  Hardwicke 
gave  a  reason  which  was  convincing,  in  favour  of  the  wife 
against  any  assignee  of  the  husband ;  that  a  decision  in  fa- 
vour of  an  assignee  for  a  valuable  consideration,  would 
put  an  end  to  the  equity  of  the  wife.  Lord  Hardwicke  and 
Lord  Marthinglon  had  given  decided  opinions,  that  an  as- 
signment, even  for  a  valuable  consideration,  would  not  avail 
against  the  wife's  equity.  The  subject  came  before  Lord  .^. 
again,  in  MaeauUty  v.  Philips^  (4  Fesey,  15.)  and  he  said, 
he  was  clearly  of  opinion,  that  the  doubt  respecting  the  as« 
signment  of  the  husband,  for  a  valuable  consideration,  of 
the  wife's  equitable  interest,  was  not  well  founded,  with  the 
single  exception,  perhaps,  of  a  trust  for  a  term  for  years  of 
land,  and  that  the  assignment  for  a  valuable  consideration 
would  not  bar  the  equity  of  the  wife.  .If  the  wife's  per- 
sonal fortune  be  vested  in  trustees,  or  be  in  any  way  under 
the  control  of  the  Court,  or  placed  within  its  reach,  the 
Court  will  not  suffer  it  to  be  removed,  until  an  adequate 
provision  be  made  for  her. 

Afterwards,  in  Wrigfu  v.  MorUy,  (U  Ftity,  12.)  Sir  Wm^ 
Grant  seemed  to  pause  upon  the  doctrine  so  emphatically 
declared  by  Lord  Alvavley^  and  deduced  from  the  decisions 
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of  Lord  Hardtoicke  and  Lord  Kwrthington.  The  husband  1821  • 
bad  assigned,  for  a  valoable  consideration,  only  a  part 
of  his  wife's  equitable  Interest  He  had  assigned  1002. 
out  of  2602.  a  year,  of  dividends  of  stock  held  in  trust  for 
her,  and  then  had  gone  abroad  and  left  her  without  any  pro- 
vision. Sir  Wm,  Grant  deemed  to  think  it  worth  his  while 
to  look  ilito  the  authorities  in  reference  to  the  question, 
whether  there  was  any  difference  between  an  assigninent  for 
.  a  valuable  consideration,  and  by  operation  of  law  \  and  he 
considered  it  to  be  a  litigated  point,  whether  the  equity  of 
the  wife  could  be  bound  or  affected  by  the  husband's  assign- 
ment for  a  valuable  consideration.  But  he  admitted  the 
assignment  to  stand,  to  the  moderate  extent  of  100/.  out  of 
yearly  dividends  to  2602.,  and  said,  that  he  could  not  give 
ber  the  whole  of  the  dividends.  It  seemed,  however,  to  be 
admitted,  that  the  wife  was  entitled  to  her  ordinary  equity 
for  a  setdement. 

I  consider  the  wife^s  equity,  as  against  any  assignment 
whatsoever  and  to  whomsoever^  to  be  now  too  well  settled 
to  be  shaken.  The  only  inquiry  is,  to  what  extent  shall  her 
equity  be  carried  over  her  personal  estate,  not  y^t  reduced  to 
the  husband's  possession.  Lord  Hardwicke  intimated,  in 
Jetoam  v.  Mouhtm^  that  upon  a  bill  by  the  wife,  an  in- 
junction ought  to  be  granted  to  stay  execution,  upon  a 
judgment  at  law  by  the  husband  suing  for  his  wife's  right, 
nntil  a  settiemeot  was  made  upon  her.  Such  an  injunction 
was  actually  granted  by  the  Court  of  Exchequer,  in  Winch 
t.  Page  J  {Bunb.  86.)  and  by  the  Court  of  Chancery,  in 
Meales  v.  Mealea  ;  (5  Fe«ey,  517.  note ;)  and,  upon  general 
principles  of  justice,  it  would  appear,  that  the  Court  of 
Chancery  ought  to  restrain  the  husband  from  availing  him- 
self of  any  means,  either  at  law  or  in  equity,  to  obtain  pos- 
session of  the  wife's  pergonal  fortune,  unless  he  would  make 
a  competent  provision  for  her.  But  we  have  no  concern 
with  that  question  in  this  case.    The  inquiry  now  is,  how 
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1821.       much  of  the  wife's  estate  shall  be  preserved  from  the  hm^ 
band^s  assignment  f 

In  Parker  v.  Dykes^  (1  Eq.  Cos.  Abr.  54.  fl*  6.  MicK. 
1798,  at  iht  Rollsy)  the  wife  had  b  provision  left  her,  by  her 
father's  will,  oat  of  the  proceeds  of  real  estate  directed  to  be 
soldi  and  the  husband  became  a  bankrupt,  and  died.  His 
assignees  brought  their  bill  to  have  the  land  sold,  and  the 
torplus  of  the  monies  paid  to  them*  1'he  Court  dismissed 
the  bill,  and  as  the  wife  was  wholly  unprovided  for,  suffer^ 
ed  her  to  retain  the  entire  of  this  legacy. 

This  wa.^  as  against  the  general  assignees  of  the  bank? 
rupt  husband  ;  and  in  Grey  v.  Keniishf  (I  Atk.  280.  1  P. 
Wfju  459.  note^  S.  C.)  Lord  Hardwicke  followed  that  de^ 
cisiooi  in  allowing  to  the  wife  the  whole  provision  left  bey 
by  her  mother,  m  opposition  to  the  claim  of  the  assignees 
of  the  bankrupt  husband.  So,  again,  in  ex  parte  Coysegame^ 
(1  Atk.  192.)  Lord  Hardwicke  gave  to  the  wife  the  whole 
of  an  annuity  of  £.40  a  year,  secured  by  bond,  and  be- 
longing to  her  before  marriage,  as  against  the  assignees  of 
the  bankrupt  husband ;  and  he  held,  that  the  creditors  stand 
in  the  place  of  the  husband,  and  were  not  entitled  to  any 
more  than  he  would  have  been.  In  Vartdenanker  v« 
Desboroughf  (2  Vern*  96.)  as  early  as  1689,  the  wife  was 
entitled  to  the  interest  of  £  800,  invested  in  land,  by  the 
directions  of  the  testator,  for  her  benefit,  and  that  of  her 
children;  and  the  Court  held,  ibvii  no  part  of  thai  interest 
was  liable  to  the  creditors  of  the  bankrupt  husband,  and 
the  whole  principal  and  interest  was  ordered  to  be  settled, 
according  to  the  will.  It  is,  also,  to  be  here  noticed,  that  ia 
the  case  of  the  Biarl  of  Salisbury  v.  Newton^  already  cited, 
Lord  Northinglon  directed  a  proper  provision  for  the  wife^ 
against  the  parlicuiar  creditor  and  assignee  of  the  husband, 
and  that  the  overplus,  if  any^  should  go  to  the  creditor. 
The  case  shows,  that  the  extent  of  the  provision  depended 
upon  the  circumstances  of  the  case,  and  might  or  might 
not  absorb  the  whole  of  the  estate.    It  showed  that  there 
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was  no  precise  rale,  liiniting  the  provision  to  a  moiety,  or 
two  thirds,  or  to  any  sum  or  proportion  less  than  the 
whole.  So,  also,  in  Like  v.  Beresford,  (tiW  supra,)  Lord 
Mvan^ey  obf^erved,  that  the  Court  had  a  complete  right,  if 
they  thought  of  it,  under  all  the  circumstances,  to  give 
to  the  wife  and  children,  any'  part,  or  the  wAo/e,  of  the 
fortune,  to  which  the  wife  might  be  entitled. 

Other  cases  have  declared  a  diflerent  doctrine,  and  that  the 
wife  is  not  entitled  to  the  whole  of  her  property  to  her  sepa- 
rate use.  This  was  so  said  by  the  Master  of  the  Rolls,  in 
Burden  v.  Dean;  (2  Vesiy^jun.  607. j  and  the  same  idea  was 
thrown  out  in  Wright  \.  Morley^  in  respect  to  a  life  interest 
of  the  wife,  and  that  by  the  modern  cases,  the  wife  only 
took  a  portion  of  that  provision,  as  against  the  assignees  of 
the  husband.  In  Beresford  v.  Hobson,  (I  Madd.  Ch>  Rep. 
362.)  the  Vice  Chancellor  reviewed  the  cases,  and  con- 
cluded, that  where  a  legacy  was  left  to  the  wife,  posterior  to 
the  mortgage,  and  there  was  a  settlement  on  her  marriage, 
the  was  not  entitled  to  the  whole  of  the  legacy,  as  against 
the  assignees  of  her  husband.  He  said,  that  in  no  case  had 
the  Court  given  the  whole  to  the  wife.  The  Court,  in  the 
exercise  of  its  discretion,  had  never  tied  itself  down  to  any 
precise  role,  but  it  had  never  given  the  whole. 

These  observations  of  the  Vice-Chancel  lor,  most  be 
taken  under  some  qualification,  arising  out  of  that  case,  for 
several  of  the  authorities  wbfch  have  been  already  referred 
to,  are  in  contradiction  to  them,  if  taken  in  their  utmost 
ktitude.  He  refers,  also,  to  the  case  of  Like  v.  Beresford, 
as  containing  an  exception,  and  that  where  a  ward  of  the 
Court  had  beeo  run  away  with,  the  Court  would  not  give 
the  husband  any  parr  of  his  wife's  fortune.  *'  It  has  a  discre- 
tion in  such  cases,  whetlier  it  will  give  the  whole,  or  a  part, 
to  the  wife."  And  why  not  in  every  case,  if  the  justice  of 
it,  aiid  the  condition  of  the  wife,  require  it?  The^hole  of 
this  doctrine,  as  it  was  observed  by  Sir  fVm.  Grant,  depends ' 
upon  the  particular  practice  of  the  Courlj  and  not  on 


1821. 


Thenteatof 
the  wife*8  equi- 
ty, wbetber  it 
goes  to  a  part 
only,  or  the 
whole,  of  her 
penonal  pro- 
perty, depends 
on  tne  circum- 
stances ef  the 
case. 
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182  L  general  reasooiog;  and  I  think  I  may  venture  to  siy^ 
that  the  practice  of  the  Court  has  oot  been  saffidentlj 
fixed  and  uniform,  to  form  a  determinate  nde,  controiing 
the  exercise  of  the  dif  cretioa  of  the  Court  in  the  particular 
case.  The  question,  in  every  case,  is,  what  is  a  suitable  and 
adequate  provision  for  the  wife,  under  the  circumstanoes  f 
The  provision  must  have  a  reference  to  the  whole  of  the 
wife's  fortune,  and  to  what  the  basband  bad  previoasly 
received. 
«J^j  i^  ^^      It*  the  husband  lives  with  his  wife,  and  maintains  her, 

bud  liTes  with  '  * 

hit  wife,  aod  and  has  not  misbehaved  himself,  the  course  of  tbe  Court 

BMiDUiaa   her,  '  -^  r 

JJJI^  *j"  not  has  been,  to  leave  to  him  tbe  receipt  of  the  interest  or  divi- 
to^l^fve^^'^iS^  dends  of  her  fortune,  (SUeeh  y*  Th^ingtothf  2  Fe«y,  sen. 
dL^dJ'*^*'bi  *^®'  ^^^  ^*  Simmons^  SJitk.  20.)  In  the  preaeiitc«se» 
Vfoifortj.  the  husband  has  misbehaved  himself,  in  the  prodigal  watte 
of  his  wife's  fortune,  and  suffering  her  to  be  left  helples$  and 
de^titate,  while  still  an  iofont.  Tbe  iaterfereooe  and  pur- 
chase by  the  defendant  UdaU^  with  knowledge  of  the  troat 
and  of  the  infancy  of  the  wife,  and  of  the  necessities  of  ibe 
husband,  and  against  the  advice  of  counsel,  and  npon 
terms  denoting  oppression  and  undue  advantage,  does  not 
deserve  the  least  countenance  or  assistance.  It  is  to  be 
presumed,  that  tbe  bank  stock  was  the  whole  of  the  wift'a 
fortnne ;  and  the  husband  would,  in  an  ordinary  case,  have 
been  entitled  to  the  dividends  to  maintain  his  wife,  and 
they  were  accordingly  directed  to  be  paid  to  him,  soon  af- 
ter his  marriage.  But  he  has  grossly  abused  his  marital 
right,  by  selling  the  whole  contingent  interest  of  the  wife,  in 
advance;  and  in  justice  to  the  wife,  the  auihority  to  receive, 
the  dividends  by  him,  or  by  Udall^  ought  to  be  withdrawn* 
It  will  be  sufficient,  in  this  cai<e,  to  declare,  that  tbe  as- 
signment by  Kefintf  to  Udali  was  null  and  void,  so  far  a» 
Inspected  the  equity  of  tbe  plaintiff,  and  that  her  equitable 
claim  tiMhat  property  remains  unimpaired,  equally  as  if 
no  such  assignment  had  been  made.  I  shall  further  de- 
clare, that  the  assignment  was  made,  and  was  procured,  in 
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fraud  of  her  rights,  and  that  the  orders  of  this  Court  direct*  182L 
iog  the  dividends  to  be  first  paid  to  JTenny,  and  afterwards 
to  Udall,  be  rescinded ;  and  that  Mr.  JISp,  the  trustee,  be 
directed  to  pay  the  dividends  hereafter  to  arise,  and  to  be 
received,  to  the  solicitor  for  the  plaintiff,  to  the  discharge  of 
the  plaintifi^s  costs  of  this  suit,  and  then  to  pay  the  divi- 
dends not  so  wanted,  until  the  further  order  of  this  Conrt^ 
to  the  plaintiff  berseli^  or  to  her  particular  orders  in  writing, 
to  be  given,  from  time  to  time,  as  each  dividend  becomes 
due.  To  what  extent  a  provisifon  ought  to  be  made  for  her, 
may  be  determined  upon  (he  usual  reference,  when  she 
arrives  at  the  age  of  twenty-one,  and  she  then  may  apply, 
upon  the  foot  of  this  decree,  for  such  provision.  And  il  is 
hereby  declared  to  be  the  duty  of  the  President,  Directors 
and  Company  of  the  Bank  of  America,  not  to  permit  any 
transfer  of  the  shares  appropriated  in  the  deed  of  trust  to 
the  plaintiff,  (being  shares  at  par  to  the  amount  of  8,000  dol- 
lars,) without  the  order  of  this  Court,  and  that  the  solicitor 
ftr  the  plaintiff  give  notice  of  this  decree  to  the  bank. 

Decree  accordingly*' 
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^^j^^  SwAiNE  agairui  PsaiNc. 


Thougrh  a  widcfw's  remedy  for  dower,  is,  prima  fatUf  at  law ;  yet,  Where 
the  title  is  admitted,  but  impediments  are  thrown  in  the  way  of  her 
proceeding  at  law,  this  Court  will  sustain  a  bill,  filed  by  her,  far  her 
dower. 

An  antenuptial  agreement,  that  the  intended  wife  shall  exclusively  en- 
<      joy  property,  held  by  her  as  widow  and  administratrix  of  her  former 
Jiusband,  and  which  is  not  expressed  to  be  in  lieu  of  dower,  is  no  bar 
to  her  claim  for  dower  in  the  estate  of  her  seccmd  husband. 

A  deed  given  by  a  husband  just  before  his  marriage,  to  his  daughter, 

'  without  any  consideration,  and  kept  secret  until  after  the  marriage,  is 
fraudulent  and  void,  as  against  the  wife^  claim  to  dower. 

A  conveyance  of  land  by  the  husband,  during  coverture,  in  trust  for  his 
wife,  to  whom  the  trustee  afterwards  conveys  it,  but  which  was  not 
intended  or  accepted  in- lieu  of  her  dower,  iB  no  bar  to  her  claim  of 
dower,  after  his  death. 

A  release  by  the  husband  of  his  equity  of  redemption  in  lands  mortgag- 
ed, not  executed  by  the  wife,  though  she  joined  in  the  mortgage,  is 
no  bar  to  her  claim  of  dower  in  the  equity  of  redemption,  or  remain^ 
ing  interest  of  the  husband  in  the  land,  after  satisfaction  of  the  mort- 
gage. 
•^  -She  is,  however,  bound  to  contribute  rateably  to  the  redemption  of  th« 
mortgage. 

And  where  the  heir  has  redeemed  the  land,  by  paying  6ff  the  mortgage^ 

^  and  the  widow  files  her  bill  against  him  for  dower,  the  mode  in 

^       which  she  is  to  contribute,  is,  by  paying,  during  her  life,  to  the  heir, 

one  third  of  the  interest  on  the  amount  paid  by  him,  to  be  computed 

from  the  time  of  such  payment,  or  the  value  of  such  annuity,  accord* 

ing  to  the  circumstances,  to  be  computed  by  a  master. 

And  the  husband  being  considered  as  having  died  seized  of  the  land, 
subject  to  the  mortgage,  the  widow  is  entitled  to  one  third  of  the  rests 
and  profits  from  the  time  of  his  death. 

June  7th,  and      Ths  plaintiff,  Dorothy  Stratne,  on  the  1st  of  October^ 


Jhi^fuit  18tb 


1819,  filed  her  bill,  stating,  that  she  is  the  widow  of  Simon 
Stratne,  who  died,  seised  and  possessed  of  'a  dwelling 
-house^  farm,  he.  on  the  Slst  of  March^  1816«  intestate. 
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leaving  the  defendant,  -Caiharine  Ptrint^  his  only  child  and       1821. 
heir  at  law.    That  beifag  entitled,  as  she  was  advised,  to      vi^^v-w/ 
one  third  part  of  the  premises,  of  which  her  husband  so  y 

died  seised,  situate  in  Southfield,  in  ihe  county  of  BtcA-  ^"^'**' 
mondf  during  her  life,  she,  on  the  13th  iil  December,  1816; 
demanded  of  the  defendant  to  assign  to  her,  the  plaintifl^ 
her  dower  in  the  premises,  which  were  particularly  de- 
scribed in  the  bill.  That  the  defendant,  since  the  death  of 
S,  5.,  as  his  heir,  has  possessed  herself  of  all  the  title  deedft 
to  bis  said  property,  and  holds  and  occupies  the  premises, 
to  the  entire  exclusion  of  the  plaintiff,  and  refuses  to  as- 
sign to  her  her  dower  therein.  The  bill  prayed,  that  the 
defendant  might  be  decreed  to  assign  to  the  plaintiff,  the 
one  third  part  of  the  premises,  as  for  her  dower,  and  for 
general  relief. 

The  defendant,  in  her  answer,  (filed  December  23, 1819,) 
admitted  the  marriage  of  the  plaintiff,  as  stated,  with  S.  5., 
and  that  he  was  in  possession  of  the  premises,  but  denied 
that  she  had  any  title  deeds*  That  S.  S.  continued  in 
possession  of  a  part  of  the  dwelling  house,  until  his  death  ; 
but  that,  as  she  is  advised  and  believed,  he  was  not  at  the 
time  of  his  marriage,  nor  at  any  time  during  the  coverture^ 
so  seised  as  to  entitle  the  plaintiff  to  dower.  The  defen- 
dant stated,  that  the  plaintiff  lived  on  the  premises  with 
S.  S»  at  the  time  of  his  decease,  and  has  ever  since  resi* 
ded  thereon  :  but  that  a  greater  part  of  the  premises  were 
in  the  possession  of  the  defendant's  son,  as  her  tenant,  be- 
fore, and  at  the  time  of  the  death  of  S.  <S.,  and  which  the  de- 
fendant held  in  absolute  right,  by  virtue  of  a  conveyance 
to  her  by  5.  S.,  before  his  marriage  with  the  plaintiff.  That 
the  plaintiff,  at  the  time  of  her  marriage  withS.  S.,  owned 
considerable  real  and  personal  property ;  and  before,  and 
in  contemplation  of  marriage,  it  was  agreed  between  her 
and  S.  5.,  that  she  should  enjoy  her  said  estate  during  co- 
verture, to  her  sole  and  separate  uset     That  S.  S.  havipg 
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182t»       u>  agraed  with  tbe  plaiolifl^  by  aa  iostrutteiity  executed  tlie 
y^s/"^^     12th  of  Jiovembiry  1 794,  ia  caosequeDce  thereof,  the  de- 
y.  fendant  being  bU  only  chUd,  ia  order  to  make  provision 

^""''  for  bev,  did,  on  tbe  I4th  of  JVowmfer,  1795^  execute  a 
conveyance  to  ber,  ber  heirs  and  assigns,  of  the  farm  and 
premises,  ia  which  the  plaintiff  now  demands  dower,  with 
full  covenants  against  incumbrances,  &Cm  which  deed  was 
duly  acknowledged  and  in  full  force,  before  the  marriage 
of  the  plaintiff  with  5. 5. }  and  the  defendant,  by  her  son  and 
tenant,  was  in  the  actual  possession  of  the  farm  and  premi- 
ses, (except  a  small  part  of  the  dwelling  house  and  a  burial 
place,)  before,  and  at  the  time  of  the  death  of  S.  5.  That 
S.  iS.,  in  his  life  time,  for  the  nominal  consideration  of  50O 
dollars,  conveyed  eleven  acres  of  woodland  to  John  DunUf. 
who  executed  a  declaration  in  trust  in  favour  of  the  plain- 
tiff, and  after  the  death  of  S.  S.,  Dunn  conveyed  the  eleven 
acres  of  hnd  to  the  plaintiff,  in  execution  of  tbe  trust. 
That  S,  S^  and  the  plaintiff,  his  wife,  executed  a  mortgage 
of  the  premises  in  which  she  now  claims  dower,  to  /.  Z>., 
to  secure  the  payment  of  1,000  dollars;  which  mortgage 
was  outstanding  at  the  time  of  the  death  of  S,  S.  That 
S.  S.,  with  the  privity  and  consent  of  the  plaintiff,  on  the 
8th  of  August,  181^,  released  the  equity  of  redemption  in 
the  mortgaged  premises  to  J.  JO.,  so  that  S.  S.  did  not,  in 
any  manner,  die  seised  of  the  premises.  The  defendant 
submitted,  that  if  the  plaintiff  is  entitled  to  dower,  it  caa 
only  be  upon  the  payment  of  one  third  of  the  principal,in- 
terest  and  costs  due  on  the  mortgage,  which  the  defendant 
by  a  decree  of  this  Court,  on  a  bill  filed  by  her  and  her 
son,  was  allowed  to  redeem.  The  defendant  admitted, 
that  she  and  her  son  were  in  possession  of  the  premises, 
except  part  of  the  dwelling  house,  occupied  by  the  plain- 
tiff ;  and  she  denied  that  she  ever  refused  to  assign  dower 
to  the  plaintiff,  who  had  never  demanded  an  assignment 
of  it. 

On  the  4th  of  JTeiruary,  182(^  the  defendant  filed  a  cro$$ 
Ml  for  a  discovery,  and  copies  of  the  several  deeds,  and  in- 
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fttnimenis  in  writiogi  alleged  to  be  id  tbepofisesBionof  the       1821. 
plaintiif.   The  plainliff,  in  her  answer  to  the  cross  bill,  filed 
00^  Ike  20th  of  October^  1820,  denied  that  she  bad  any  real 
or  personal  estate,  at  the  time  of  her  marriage  wi(h   the 
intestate^  except  as  widow  and  adminisiratrix  of  her  first 
hqsband,    Charles  GarrUon,  being  her   dower  in  about 
twelve  acres  of  land,  and  personal  property,  in  her  posses- 
iioo,  as  adminiatratrix,  specified  in  a   schedule  annexed 
to  the  antenuptial  agreement  mentioned  in  the  bill,  copies 
of  which  were  set  forth*    She  alleged,  that  this  agreement 
was  not  in  lieu  of  dower,  but  merely  as/Bn  inducement  to 
the  marriage*      She  admitted  the  deed  from  S.  S.  to  the 
plaintiff,  but  alleged  that  it  was   kept  secret  until  after 
the  marriage ;  and  on  a  bill,  filed  by  the  defendant   and 
ber  son  against  Dunn^  was  decreed  to  be  fraudulent*    She 
admitted  the  conveyance  of  the  eleven  acres  of  land  to 
Jhmn^  and  the  declaration  of  trust.    She  stated,  that  the 
consideration,  as  respected  l>un?i,  was  nominal,  but  that 
the  conveyance  was  made  to  compensate  her  for  advan- 
ces made  by  ber  to  5.  S.,  during  her  coverture,   which 
exceeded  the  sum  of  five  hundred  dollars,  and  that  the 
eleven  acres  were  not  worth  that  sum.  She  admitted  that 
S.  S.  died  in  debt,  that  she  administered  on  his  estate, 
and  that  the  personal  estate  was  not  sufficient  to  pay  his 
debts ;  that  the  bond  and  mortgage  given  to  D.  was  to  raise 
money  to  defray  the  expenses  of  suits  brought  by  the  plain- 
tiff and  her  husband,  in  his  life  time,  and  the  nK>rtgage  ia 
still  outstanding.     She  admitted,  that  5.  S.  executed  a  re- 
lease  of  the  equity  of  redemption  to  D.,  in  the  execution 
of  which  she  acquiesced,  for  the  purpose  of  providing  for 
the  payment  of  debts ;  but  she  alleged,  that  D.  never,  in 
fact,  paid  the  consideration  money,  and  that  he  afterwards 
delivered  up  the  deed,  as  being  of  no  effect.   She  admitted 
the  payments,   stated  in  the   cross  bill,  on  the  mortgage, 
and  prayed  the  benefit  of  the  evidence  taken  in  the  suit, 
by  the  defendant  P.  and  her  son,  against  Dunn*    She  de- 
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1821.       nied  that  the  title  deeds  were  in  her  possession,  and  anjr 
knowledge  of  them. 

John  Dunn^  who  was  examined  as  a  witness,  proved  the 
demand  of  dower  by  the  plaintiflT,  and  the  defendant's  refa- 
sal.  He  slated,  that  the  conveyance  of  the  eleven  acres 
to  the  plaintiflT,  was  in  consideration  of  advances  made  by 
her^  from  time  to  time,  to  S.  S.,  out  of  the  moneys  belong- 
ing to  her,  as  administratrix  of  C.  G.,  her  former  husband  ; 
and  that  they  were  not  the  proper  moneys  of  S.  S.  That 
the  witness  received  the  release  of  the  equity  of  redemption 
from  S.  S.,  and  it  was  a  short  time  in  his  possession,  wbea 
he  put  it  into  the  hands  of  his  attorney,  in  a  suit  against  S^ 
S.,  for  the  purpose  of  having  it  done  away.  That  be  never 
paid  any  consideration  for  the  release,  and  never  relied 
upon  it  as  a  valid  instrument;  but  his  attorney  produced  it 
to  the  defendant's  solicitor,  to  induce  him  to  agree  to  a 
setdement  His  testimony  was  confirmed  by  that  of  his 
attorney*  It  was  proved,  that  after  the  death  of  S.  5.^ 
Dunn  proceeded  to  foreclose  the  mortgage. 

Jiaie  7th.  The  cause  came  on  to  be  heard  on  the  pleads 
ings  and  proofs. 

Walliif  for  the  plaintiff.     He  cited  6  Johns.  Rep.  390. 

H.  W,  Warner^  contra,  contended  :  1.  That  the  plain- 
tiff's claim  to  dower  could  not  be  supported  in  equity.  She 
had  the  benefit  of  the  ante-nuptial  agreement,  and  of  the 
eleven  acres  of  woodland ;  amounting  in  value  to  more 
than  one  third  of  the  premises. 

2.  That  by  joining  her  husband  in  the  mortgage  to 
Dtfnii,  the  plaintiff  parted  with  her  right  of  dower ;  her  le- 
gal rtght  was  barred ;  and  she  was  not  entitled  to  be  endow- 
ed in  an  equity  of  redemption.  {2  Powdl  on  Mortg.  ch. 
16.  p.  701,  702,  703,  and  704.  8  Tt/ng^$  Mass.  Rep.  491. 
9  Tyng's  Rep.  161.  218.  7  Ti/ng's  Rep.  14.)  In  the 
cases  of  Hitchcock  v.  Harringlonf  (6  Johns.  Rep.  2900  ^d 
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of  CoUinsv.  Torry,  (7  Johns.  Rep.  278.)  the  wife  did  not        1821. 

join  in  the  mortgage.    So,  in  Coles  v.  CokSf  (15  Johns. 

Rep.  319.J  it  was  fnerely  decided,  that  where  a  person 

seised  in  fee,  mortgages  the  land,  and  afterwards  marries 

and  dies,  his  widow  is  entitled  to  dower  in  the  equity  of  re« 

demption.     There  is  no  case  in  which  it  has  been  decided, 

4hat  a  wife  who   has  executed  the  mortgage,  and  thereby 

released  every  thing  in  her  power,  was  entitled  to  dower.. 

The  observation  of  the  Chancellor,  in  T(Aele  v.  TabelCf 

(I  Johns.  Ch.  Rep.  45,  46. j  is  a  dictum,  obviously  founded 

on  the  cases  in  the  6th  and  7th  Johns.  Rep.  before  cited. 

3.  The  release  of  the  equity  of  redemption,  given  to 
JDtmn,  by  the  plaintiff's  husband,  and  wiih  her  assent,  ex- 
/tinguishes  all  claim  in  equity.  The  release  was  delivered 
toD.,  and  was  used,  in  one  instance,  as  a  muniment  of  title. 
The  plaintiff  cannot  set  aside  that  release.  It  is  conclusive 
here. 

5.  The  defendant  has  paid  debts  to  the  amount  of  400 
dollars,  and  the  mortgage  was  a  debt.  The  conveyance  of 
the  eleven  acres,  being  voluntary^  was  void,  as  against 
creditors. 

Jlugust  13th.  The  cause  stood  over  for  consideration 
until  this  day. 

The  Chancellor.  This  is  a  bill  for  dower ;  and  the 
bill  charges,  that  the  defendant  is  the  only  child  and  ^eir 
at  law  of  Simon  Swaine^  her  late  husband,  and  that  she  has 
possession  of  the  title  deeds,  and  refuses  to  assign  dower. 
The  jurisdiction  of  the  Court  is  not  questioned  by  the  de- 
"fevdant ;  and  that  jurisdiction  appears  to  be  well  established, 
in  cases  where  no  legal  bar  or  impediment  is  raised  to  the 
title.  The  practice  is  to  decree  the  dower  to  be  set  out  by 
(he  master,  as  was  done  in  the  case  ofGoodenongh  v.  Good- 
enough^  (DickenSf  795.^  or  to  grant  a  commission  to  as* 
sign  dower,  as  was  mentioned  in  Curtis  v.  Curtis,  (2  tiro. 
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1821.  In  the  case  last  mentioned,  the  subject  was  rety  folly 

discussed,  and  the  cases  touching  the  jurisdiction  of  the 
Court,  reviewed  by  the  Master  of  the  Rolls.    He  admitted, 
that  the  widow's  remedy  was,  prima  facie,  at  law,  and  the 
Thougii     a  dower  was  a  mere  legal  demand,  but  that  on  the  ^legation 
d]^o7d(mwX,  of  impediments  thrown  in  the  way  of  her  proceeding  at 
CiTyet^whert  '*^'  ^*"*  Court  can  assume  jurisdiction,  and  give  her  refief 
Sfttod  *bi!t  1^  ^^^  ^^  dower.     To  say,  that  the  widow  should  have  no 
SroUTii  th!  damages  when  her  dower  was  assigned  to  her  in  Chancery, 
cil^iigllK^,  ^^^  •  proposition  not  supported  by  Lord  Coke,  in  Co.  LUf. 
^^'^uril  ^^*  ^*  ^^"^  ^  ^*®  ^^^  speaking  of  the  writ  de  dote  assign-^ 
dictioQ,     uid  anda,  and  not  of  a  decree  of  a  Court  of  Equity.    On  that 

give  her  relief  ^      '^ 

for  her  dower,  writ  from  Chancerj,  there  are  no  damages,  because  there 
is  no  deforcement  of  the  widow.  This  Court  has  juris- 
diction,  and  will  relieve  the  widow  as  it  relieves  an  infant. 
If  she  cOmes  here  for  a  discovery  of  the  title  deeds  in  the 
hands  of  the  heir,  she  is  to  have  her  complete  relief  in 
this  Court.  If  you  deny  her  right  to  dower,  the  Master  of 
the  Rolls  said,  in  the  case  cited,  the  question  must  be  tried 
at  law ;  but  when  the  fact  is  ascertained,  she  shall  have 
her  relief  in  equity.  The  course  of  the  Court  has  been 
to  assign  her  dower,  and,  universally,  to  give  her  an  ac- 
count of  the  mesne  profits,  from  the  death  of  her  husband. 
The  same  question  of  jurisdiction  was  examined,  in 
Mundy  v.  Mvndy,  (4  Bro.  295.  2  Vesey,  jun.  122.)  and 
the  aulhority  and  settled  practice  of  the  Court,  and  the 
utility  and  convenience  of  that  practice,  clearly  asserted, 
and  ably  vindicated,  by  Lord  Loughborough.  That  was 
the  case  of  a  bill  for  dower,  and  for  an  account  of  the 
mesne  profits  from  the  death  of  the  husband.  There  was 
a  demurrer  put  in,  on  the  ground,  that  the  widow^s  remedy 
was  at  law.  The  Chancellor  asserted  a  concurrent  juris* 
diction,  though  there  was  no  difiiculty  in  the  way  at  laW| 
and  that  writs  of  dower  had  almost  gone  out  of  practice, 
for  there  was  intricacy  and  difficulty,  and  no  costs  in  the 
remedy  by  writ,  at  law.    If  the  legal  title  to  dower  was 
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controverted,  it  must  be  made  out  at  law,  bat  where  there       1821. 
was  no  dispute  of  that  kind,  there  was  no  need  of  sending      ^'^^^^^ 
the  party  to  law.  v. 

But  the  defendant  has  not  interposed  Any  demurrer  in  ' 

this  case*  She  has  submitted  to  this  Court  her  objec- 
tions to  the  right  of  the  plaintiflT,  and  they  have  been  dis- 
cussed by  counsel,  as  properly  cognizable  in  this  Court. 
I  shall)  therefore,  proceed  to  the  merits  of  the  defence  set 
up  by  the  defendant^  who  is  the  heir  at  law. 

The  marriage,  seisin,  and  death  of  the  busbaud,  are  ad- 
mitted ;  but  it  is  objected : 

1.  That  there  was  an  ante-nuptial  agreement  made,  on  AnAnte-nup- 
the  day  of  the  marriage,  between  the  husband  aod  wife,  by  bj  w^ich^lth^ 
which  she  was  to  enjoy  exclusively,  for  her  own  beneBt,  wutoeojojei- 
some  real  and  personal  estate.  She  says^  that  the  real  pertj^^m!^ 
estate  consisted  only  of  her  right  of  dower  as  the  widow  of  her  former  bua- 
a  former  husband,  in  twelve  acres  of  land,  and  that  the  per*-  which  w»  not 
Bonai  estate  is  about  960  dollars,  which  she  held  as  ad-  i^Hmofdower, 
tninistratriz  of  her  former  husband.  There  Is  nothing  to  cial^  of  dower 
gainsay  her  answer  to  the  cross  bill  on  this  point;  and  this  ihe  ■ecoodboi- 


agreement  was  not  stated  to  be  in  lieu  of  dower  in  the  lands 
of  her  second  husband,  S.  Swain$  ;  and  there  is  no  colour  for 
the  suggestion,  that  this  agreement  formed  any  impediment 
to  her  present  claim. 

2.  ^he  deed  from  Swain%  to  his  daughter,  the  defendant, 
dated  the  14th  of  Jfovembery  1794,  and  on  the  day  of  the  by  •  hotUnd! 
marriage,  is  also  set  up  to  show,  that  the  husband  was  not  i?B^e.  ^to'lhii 
seised  ot  the  premises,  during  the  coverture.    But  by  an  out  enj*  ooa- 
order  made  during  the  progress  of  this  cause,  the  testimony  kept      tecret 
taken  in   the  c)iU8e  of  Catharine  and  Simon  Swainejjun.  imrrim,  wet 
again$t  John  Dunn,  in  which  the  validity  of  that  deed  was  yieot  a«  egmin«t 
put  in  issue,  is  admitted  to  be  read  in  this  cause  ;  and  upon  to  dower. 
that  testimony,   it  has  been  already  decided,   {Ferine  Vb 
Dunn,  3  Johns,  Ch.  Rep.  508.)  that  the  deed  was  fraudu- 
lent and  void,  as  against  Dunn^  a  subsequent  mortgagee. 

Vol.  V.  %i 
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As  it  wat  frandttlent  to  fact,  and  kept  concealed,  and  pni- 
sctsion  never  went  along  with  it«  and  at  it  was  given  with- 
out consideration!  the  deed  is  equally  to  be  adjudged  fraudu- 
lent as  against  the  plaintiff. 
AcoayeyaTCtt  3.  The  coDVfyance  by  the  husband,  during  coverture,  of 
tnubaiiddaiiofi:  elcveu  acres  of  woodland,  to  John  Dunn^  in  trust  for  the 

coTertiir«i      m 

trait   for    bis  plaintiff,  and  which  trust  was  afterwards  executed  by  Dumn^ 

wife,    not    m-   '^  i  . 

tended  or  k.  fg  also  Set  up  by  the  defendant,  as  an  equitable  bar  of  th^ 
dower,   if  no  plaintiff's  light  of  dower.   But  it  is  sufficiendy  proved,  that 
of  dower  on  hii  the  deed  to  Dunrif  in  trust  for  the  plaintiff,  was  given  for  ad- 
vances made  by  her  during  coverture,  to  and  for  the  use  of 
her  husband,  and  that  those  advances  were  actually  made 
by  her  out  of  moneys  belonging  to  her,  as  administratrix 
of  her  first  husband,  to  an  extent  much  beyond  the  value 
of  eleven  acres.    This  objection  to  this  claim  is  equally 
destitute  of  any    foundation.    The    conveyance   of   the 
eleven  acres,  even  if  voluntary,  would  have  been  no  bar  of 
dower,  for  it  was  never  intended  to  be  made  or  accepted 
upon  any  such  condition,  but  it  appears  to  have  been  made 
upon  a  fair  and  valuable  consideration. 
A  nUmm  bj      4«  Another  objection,  which  seemed  to  be  much  more  re^ 


hS  ''JqnH^  of  lied  on,  was  the  release  by  5.  Swaine^  the  husband,  of  his 
^M^SSd^th^  equity  of  redemption  in  the  premises  to  John  Dunn^  after 
to  bercii^  of  having  mortgaged  the  same  to  him  for  1,000  dollars.   But 
^^*  the  answer  to  this  objection  is,  that  the  plaintiff  was  no 

party  to  that  release,  and  her  right  of  dower  in  the  equity 
of  redemption  could  not,  therefore,  be  affected  by  it.  In  the 
next  place,  it  may  be  observed,  that  the  release  itself  was 
without  consideration,  and  was  never  accepted  by  Dunn^ 
though  he  had  it,  for  a  few  weeks,  in  his  possession.  It  was 
a  voluntary  act  of  Swaine^  without  any  consultation  or  con- 
tract with  Dunn  ;  and  the  latter  took  it,  not  as  an  fibsoluie 
and  valid  release,  but  rather  as  a  trustee  for  Swaine^  who 
was  then  languishing  with  disease.  Dunn  never  acted  un- 
der it,  or  treated  it  as  a  valid  conveyance ;  but  he  proceededt 
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after  tbe  deatb  of  Swame^  to  foreclose  his  mortgage  under 
the  power  contained  in  it  *,  and  in  tbe  bill  filed  by  the  defend- 
ant as  heir,  to  redeem  the  mortgage,  the  release  was  not  set 
up  by  Dunn^  as  a  bar  to  the  redemption.  The  defendant 
was,  by  the  decree  of  this  Coort  in  the  canse  already  re- 
ferred to,  allowed  to  redeem,  and  she  bas  actually  redeem- 
ed the  land  in  which  dower  is  now  sought,  from  the  incum- 
brance of  that  mortgage*  In  every  view  of  the  subject,  this  - 
release  is  no  obstacle  to  the  claim  of  dower. 

5*  The  only  part  of  tbe  defence,  that  has  solidity  in   it,   A  renM«>v«rt. 
18  the  claim  by  the  defendant,  upon  the  plaintiff,  to  contri-  iier  bosiMiDd  m 

A  nortnco  of 

bute  proportionably,  as  dowress^  to  tbe  redemption  of  tbe  Und  or  which 
.mortgage ;  and  it  appears  to  me,  that  her  pretension  here  >■.    oererth^l 

is  well  founded.  dower    in  ike 

equity  of    re* 

The  plaintiff  was  a  party  to  the  mortgage  to  Dtiim,  and  dempUon;  sab- 
her  claim  to  dower  was  only  m  tbe  equity  of  redemption,  to  a  ratMbie 

^  ,  r         »   contributioo,mi 

i>r  the  interest  which  ber  bu»band  had  remaining  in  the  dowrett,     for 

°  the      redemp- 

land,  after  satisfaction  of  the  mortgage.  Her  right  of  ti<«  o^  the 
dower  was  subject  to  the  mortgage  ;  and  if  the  heir  bas 
been  obliged  to  redeem  tbe  land,  by  paying  that  mortgage 
to  wUeh  iht  plaint^  was  a  party ^  she  ought,  in  justice  and 
equity,  to  contribute  her  rateable  proportion  of  tbe  monies 
paid  towards  redeeming  tbe  mortgage.  I'he  redemption 
was  for  her  benefit,  «o  far  as  respected  her  dower.  To  aU 
low  her  tbe  dower  in  the  land  without  contribution,  would 
be  to  give  ber  the  same  right,  that  she  would  have  been 
entitled  to,  if  there  had  been  no  mortgage,  or  as  if  she 
had  not  duly  joined  in  it.  It  would  be  to  give  her  dower 
in  the  whole  absolute  interest  and  estate  in  the  land,  when 
she  was  entitled  to  dower  only  in  a  part  of  that  interest 
and  estate.  In  Palmer  v.  Danby^  {Prtc.  in  Ch.  137.)  the 
Lord  Keeper  allowed  a  dowress  to  redeem  a  mortgage  on 
land,  which  had  descended  to  an  infant,  subject  to  incum- 
brances, hy  paying  her  proportion  of  the  mortgage  money, 
and  to  hold  mitr  for  the  rest.    By  this  casei  I  understand 
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1821.  her  propariion  of  the  debt  waa  to  be  borne  by  her  dower 
interest,  and  that  she  wa?  to  hold  the  land  in  the  charac- 
ter of  an  assignee  of  the  mortgage,  'until  she  was  reim- 
bursed as  to  the  residue  nf  the  mortgage  debt. 

In  Banks  v,  Sutton,  (2  P.  Wm  700.)  Sir  Joseph  Jekyll 
gave  to  the  widow  her  dower,  in  the  equity  of  redemptioo, 
of  a  mortgage  in  fee ;  and  though  the  case  has  since  been 
overruled,  in  rospecl  to  her  title  in  such  a  case,  yet  if  she 
be  eniiiled,  the  terms  of  the  decree  were,  no  doubt,  just, 
and  ought  to  be  regarded  as  authority.  In  that  case,  the 
Master  of  the  Rolls  d(  creed  to  her  the  arrears  of  her  dower 
from  the  death  of  her  husband ;  and  she  was  to  allow, 
or  keep  down,  the  one  third  of  the  interest  of  the  mortgage 
nioneify  unsatisfied  at  that  time.  The  bill  in  that  case  was, 
to  redeem  the  mortgage,  given  by  the  person  from  whom 
her  husband  derived  title ;  and  in  her  bill,  she  offered 
to  pay,  or  keep  down,  the  one  third  of  the  interest  of  the 
mortgage  money,  remaining  unsatisfied. 

This  case  refers  to  the  deith  of  the  husband,  as  the  time 
from  which  the  amount,  to  which  the  widow  is  to  contri- 
bute, is  to  be  deduced  ;  and,  as  far  as  (he  hu«band  had  re- 
duced the  mortgage  debt  in  his  life  time,  that  was  doubt- 
less so  far  a  redeuiption  for  the  benefit  of  the  wife,  as  well 
as  himself.  She  is  only  to  contribute^  to  relieve  the  land 
of  the  incumbrances,  to  the  extent  in  which  it  existed  ^hen 
the  husband  died, 
Ao<'.»\»«  ••.•^    I  shall,  therefore,  decree,  that  the  plaintiff  is  entitled  to  her 

■o,cn(it]ed  to  an  '  '  '  r 

mccountof  (he  jowcr  in  the  njnety  acres,  and  to  an  account  of  the  me<^ne 

mesne    pronts,  r 

oTthe^deathTf  P'^^S^'^j  from  the  death  of  the  husband.    The  husband,  in 

llrlio  *l«*con»i*.  ^^^^  ^^*^»  '*  *^  ^^  considered  as  having  died  seised  of  the 

fn^liled'Jjwd  ®^"'*}  ^^  redemption,  or  of  the  real  estate,  subject  to  the 

wbjia  id*tbe  nf»or'gagc  ;  and  in  such  cases,  it  appears,  by  the  cases  al- 

iportgagc.         ready  cited,  and  by  that  of  Oliver  v.  Richardson,  (9  Vesey, 

222.)  to  be  the  settled  course,  to  compute  the  rents  and 

profits  from  the  husband*6  death.     But  as  the  plaintiff  has 

been  and  stijl  is  in  possession  of  a  proportionate  pari  uf 
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the  dwelling  house  on  the  premises,  the  account  of  the  1821. 
medoe  profits  ought  to  be  confined  to  the  farm,  exclusive 

of  the  dwelling  house,  aod  which  ought  not  to  enter  into  v." 

the  computation.    She  will  be  entitled  to  one  third  part  "^""' 


SWAIRB 


Whtr*     tha 


of  these  mesne  profits,  when  ascertained,  and  to  one 
third  part  of  the  dwelling  house  and  land,  after  deducting 
ber  rateable  contribution  towards  the  redemption  of  the 
mortgage* 

The  next  question  is,  how  is  the  plaintiff  to  contribute 
rateably  to  discbarge  the  mortgage  debt.  If  she  was  to 
pay  one  third  of  the  debt  and  interest  (exclusively  of 
costs)  paid  by  the  defendant,  together  with  interest  on 
that  one  third,  from  the  time  the  defendant  paid  it,  there 
could  be  no  doubt  that  this  would  be  to  the  defendant 
a  satisfactory  contribution.  But  the  plaintiff  has  only  a 
life  interest  in  the  dower,  and  payment  of  the  entire  one  heir  ""hU  nl 

de^'med       the 

third  of  that  debt  would  be  unjust.     It  would  be  making  i^nd  bypaji'ng 

,.-  II  -i.  .  '^  off  thp     mort- 

her  pay  for  a  life  estate,  equally  as  if  it  was  an  estate  in  gBf|«.  >nd  the 
fee.     The  more  accurate  rule  would  appear  to  be,  that  bill  agmtott  him 

for  her  diMrer, 

she   should  "keep  down"  one  third  of  the  interest  of  the  the   mode   in 

■  which    nhe    it 

mortgage  debt,  by  paying,  during  her  life,  to  the  defen-  !<>  contribute, 
dant,  the  interest  of  one  third  part  of  the  aggregate  amount  during:  her  life! 

'  r  &b     &  10  the  heir,  the 

of  the  principal  and  interest  of  the  mortgage  drbt,  paid  by  onethirdofUie 
the  defendant,  to  be  computed  from  the  dale  of  such  pay-  f*^**"*  P*.'** 
ment.     Bat  as  it  would  be  inconvenient  and  embarrass-  from  the  time  of 

•Qch  payment, 

ing  to  charge  her  with  such  an  annuity,  then  let  the  value  o'  the  value  of 
of  such  annuity  from  the  plaintiff,  (her  age  and  health  Jo  be  computed 
considered,)  be  ascertained  by  one  of  the  masters  of  this 
Court,  and  be  deducted  from  the  amount  of  the  rents  and 
profits  so  coming  to  her;  and  if  that  value  should  ex- 
ceed the  the  amount  of  the  rents  and  profits  so  com- 
ing to  her,  that  then,  the  residue  of  such  value  be  de- 
ducted from  tbe  dower  to  be  assigned  to  her,  out  of 
the  house  and  land  mentioned  in  the  bill.  The  ques- 
tion is,  if  an  estate  in  fee,  in  one  equal  third  part  of 
the  premises,  ought  to  pay  the  one  equal  third  part  of 
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1831.  the  mortgage  debt  andioterett,  paid  by  tibe  defendast, 
then  what  proportion  ought  the  plaintifl's  life  estate,  ift 
that  one  third  part,  to  pay  ?  I  apprehend  the  vahie  of  such 
an  annuity,  would  be  that  result. 
No  cottt  fti-  I  ^^^^^  ^^^  charge  the  defendant  with  costs  in  this  siut. 
toired  CO  oitfaer  r|i(^  plaintiff  claimed  her  dower,  without  offering  or  coo^ 
seoting  to  contribute  to  the  discharge  of  the  mortgage. 
Both  parties  have  set  up  pretensions,  that  were  not  well 
founded,  and  it  would  be  just,  that  each  party  should  pay 
her  own  costs.  At  law,  on  a  writ  of  right  of  dower,  or  on 
an  assignment  of  dower,  no  costs  are  given,  unless  there 
be  a  deforcement,  when  ttie  statute  of  Olaucester  (which  we 
have  re-enacted)  gave  damages.  But  Lord  nurliw  said, 
in  Lucas  v.  CaUroflt  (1  Bro.  134.)  that  in  cases  wlieie 
there  was  an  apportionment  ofdower  bycomnussioners,and 
not  by  writ,  costs  were  not  given,  unless  the  party  was  vea- 
tious.  And  in  Curtis  v.  Curtis^  {ubi  supruj)  the  Master  of 
the  Rolls  held,  that  the  widow  had  no  costs  where  the  heir 
threw  no  difficulties  in  the  way.  The  right  to  costs  must 
rest  here,  as  in  almost  all  other  cases  in  thu  Court,  on  sound 
discretion. 

The  foUowiag  decree  was  entered :  *^  //  is  declared,  that 
the  plaintiff  is  entided  to  her  dower  in  the  messuage,  dwell- 
ing house  and  land,  in  the  bill  mentioned,  being  ninety  and 
an  half  acres ;  and  she  is  entitled  also,  to  one  third  part  of  the 
mesne  profits  of  the  premises,  accrued  since  the  death  of  her 
husband  ;aod  that  her  right  is  subject  to  a  just  and  rateable 
contribution  towards  payment  of  the  mortgage  debt,  in  the 
pleadings  mentioned.  It  is,  thereupon,  ordered^  ^c.  that  it 
be  referred  to  one  of  the  masters  of  this  Court,  to  lake  an 
account  of  the  rents  and  profits,  (exclusive  of  the  dwelling 
boose,  of  which  a  proportionate  part  has  been  occupied  by 
die  plaintiff,)  accrued  since  the  husband^s  death,  down 
to  the  date  of  the  report,  and  which  have  been  received  by 
the  defendant,  or  by  any  other  person  by  her  order,  or  for 
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ber  use^or  wbieh  might  have  been  received  with  ordiaary  1821. 
care  and  diligence,  and  one  third  part  of  what  shall  be 
coining  on  said  account  of  rents  and  profits,  is  to  be  paid 
by  the  defendant  to  the  plaintiff,  nnder  the  proviso  and 
subject  to  the  deduction  of  the  valne  of  the  annuity  herein 
after  mentioned.  That  for  the  better  taking  the  said  ac- 
count, the  defendant  is  (o  produce  before  the  master,  upon 
oath,  all  deeds,  writings,  papers  and  books  of  account  in 
her  custody,  or  power,  relating  to  the  matters  in  question, 
and  both  parties  are  to  be  examined,  as  the  master  may 
dinct ;  and  the  master  is  to  make  to  both  parties  all  Just 
allowances :  And  ii  is  Jurdur  ordered,  ^c,  that  the  master 
ascertain  the  amount  of  principal  and  interests  (exclusive  of 
costs,}  dtie  upon  the  mortgage,  in  the  pleadings  mentioned, 
and  paid  by  the  defendant,  upon  the  redemption  thereof, 
and  the  time  when  paid,  and  the  amount  of  a  yearns  interest 
on  the  aggregate  sum  of  one  third  part  of  such  principal 
and  interest  so  paid  by  the  defendant ;  and  what  would  be 
the  value,  in  a  gross  sum,  upon  the  calculation  of  life  annni- 
ties,  and  duly  considering  the  age  and  health  of  the  plaintiff, 
of  such  yearly  interest,  payable  yearly,  from  the  time  of 
such  payment,  during  the  life  of  the  plaintiff;  and  that  the 
amount  of  such  value,  in  a  gross  sum,  be  deducted  from 
die  amount  of  the  one  third  part  of  the  rents  and  profits 
to  he  ascertained,  as  belonging  to  the  plaintiff  as  aforesaid  $ 
and  if  such  value  should  equal  the  amount  of  the  one 
third  part  of  the  said  rents  and  profits,  that  in  such  case 
the  one  be  set  off  against  the  other.  But  if  such  value 
should  exceed  the  one  third  part  of  the  rents  and  profits, 
then  the  excess  be  by  the  master  deducted  from  the  amount 
or  value  of  the  dower  to  be  assigned,  and  that  so  much  of 
the  premises,  as  such  excess  shall,  in  the  judgment  of  the 
master,  amount  to,  (the  laud  to  be  estimated  according  to 
its  worth  to  the  plaintiff,  having  a  life  estate  therein,^  be 
deducted  from  the  one  third  part  of  the  premises  to  be  as- 
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1821.        signed  to  the  plaintiff:  And  it  is  farther  ordered,  that  (be 
master  assign  to  the  plaintiff,  by  metes  and  bounds,  ber 
dower  in  the  messuage  or  dwelling  house,  and  nioety  and  aik 
half  acres  of  land  aforesaid,  after  having  deducted  as  afore- 
said, from  the  quantity  of  land  so  to  be  assigned,  as  much 
as  shall,  in  his  judgment,  be  suffioient  to  satisfy  the  defend- 
ant what  may  remain  doe  to  her  upon  the  value  of  the 
said  annuityi  after  the  one  third  of  the  rents  and  profits 
shall  have  been  deducted  as  aforesaid  :   And  it  is  further 
ordered,  that  no  costs  be  recovered  by  either  party,  as 
against  the  other,  and  that  the  master  be  at  liberty  to  ap- 
ply for  further  directions,  if  necessary,  upon  the  foot  of  this 
decree :  And  it  is  further  ordered^  that  the  defendant  de- 
liver possession  to  the  plaintiff,  of  the  lands  and  tenement^ 
and  of  the  part  of  the  dwelling  house,  and  messuage, 
wi(h  its  appurtenances,  which  shall  be  so  set  out  and  as- 
signed to  the  plaintiff  for  her  dower;  and  that  the  tenants^ 
if  any,  on  the  premises  so  to  be  assigned^  attorn  to  and  pay 
their  rents  to  the  plaintiff.^' 
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EvfimTSOH  and  otliers  0gmntt  Tappen. 

An  account  taken  before  %  master,  pursnaht  td  an  order  of  the  Court, 
on  petition  of  an  execntril,  when  no  suit  ws^  pending,  is  not  binding 
on  infant  heirs,  who  may,  on  coming  of  age,  file  their  bill  for  an 
account :  But  where  die  father  and  guardian  of  the  infants  attends 
in  their  behalf,  before  the  master,  in  taking  the  account,  it  will  not 
be  opened,  ftuther  than  may  be  necenaxy  to  oorrect  such  erronas 
they  may  point  out 

Afler  the  death  of  a  testator,  who  had«  in  his  life  time,  purchased  land, 
and  giren  a  bond  and  mortgs^  (or  the  purohase  money,  his  widow, 
who  was  9(Ae  executrix,  and  empowered  to  sell  the  estate,  to  pay 
flebts,  Uo.f  GODTeyed  Ihe  equity  of  redemption  to  S,  M,  who  gare 
his  bond  and  mortgage  iue  the  same  sum,  which  weis  accepted  by 
the  mortgagee,  in  He*  ci  the  testator%  bond  aad  maBt|;age,  which 
were  giren  up  and  cancelled :  Heidf  that  the  widow,  in  her  ac- 
count, as  executrix,  with  the  heirs,  waa  not  to  be  aUowed  the  esti- 
mated value  of  her  dower  in  the  land,  aa  the  heirs  derired  no  be* 
nefit  whaterer  from  the  sale. 

T^re  a  widow  and  executrix  waa  empowered  to  sell  the  real  estate 
of  the  testator,  to  pay  debts,  and  to  release  her  dow^on  such  sale, 
and  retain  the  valae  thereof  out  of  the  proceeds  :  Md,  that  Ike 
8<iwer  waa  to  be  computed,  according  to  the  yalue  of  the  property 
at  the  time  of  her  husband^  death. 

An  executrix  suffered  land,  of  which  the  testator  died  seised,  subject 
to  a  mortgage,  to  be  sold  under  the  mortgage,  and  became  the  pur- 
chaser thereof,  in  her  own  right,  and  sold  it :  HeU^  that  she  was  lia- 
ble to  account  for  the  proceeds  of  the  sale  to  the  heirs ;  but  that,  as 
widow  of  the  testator,  she  was  entitled  to  her  dower  out  of  the  pra- 
ceeds,  subject  to  her  rateaMe  contribution  towards  the  oxtii^ish- 
ment  of  the  amount  of  the  mortgage  debt. 

Where  a  testator  denied  to  his  wife  the  use  and  posseaskm  of  sdl  his 
eitate,  imI  and  pemoaal,  during  her  natural  life,  or  Widoirhood,  aad 
made  her  executrix :  Hdd^  that  she  was  afscountable  to  the  heirs, 
for  the  use  only  of  such  part  of  the  real  estate,  as  the  testator  had  ac- 
quired, after  the  date  of  the  will ;  and  that  she  was  to  be  allowed, 
in  her  account,  for  so  much  of  the  rents  and  profits  of  sueh  after  ae- 
qnit«d  iands,  as  were  applied  by  her  tonrards  the  payment  of  the 
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1891.  debt!  of  the  ttttotor,  after  the  penonal  estate  had  been  applied  far 

that  parpo8e,^aiid  exhausted. 
The  eitate  of  C.  was  directed  to  be  sold,  and  the  proceeds  to  be  paid 
to  r.  in  trost  to  pay  incvmbraBoes  and  expenses ;  and  the  residue 
-  in  trust  for  the  creditors  of  C,  and  the  wrphu  in  trust  for  the  wile 

of  T.  T.  purchased  in  the  whole  estate  at  one  bid«  and  by  assnming 
to  pay  their  debts,  prevented  the  creditors  of  C.  frombidding:,  and  all 
competition  at  the  sale,  so  that  the  real  ralne  of  the  estate,  a!t  auction, 
oonld  not  be  ascertained,  nor  whether  any,  or  what  marpimt^  remained 
In  trost  for  his  wife,  and  7.  cootinned  to  hold  the  estate  exclasively  as 
his  own,  until  his  death :  Held,  that  the  wife  was  entitled  to  consider 
'  the  land,  or  so  much  thereof  as  n^biained  unsold  to  pay  the  debts  of 

*  C,  ss  her  own,di8chaiig^  from  any  claim  of  the  husband  or  his  heirs- 
Compound  interest  is  not  allowed  in  favour  of  a  trustee,  though  it  is, 
sometinies,  pennitted  against  him,  when  he  refuses  to  disdose  the 
profits  he  has  made  oat  of  the  trust  property. 
tHiere  the  mother,  as  executrix,  chaiges  her  children,  beias  in&At 
f  heirs,withboaid,  clothing,  &c.  they  are  entitled  to  be  allowed  in  ae- 

count  for  the  value  of  their  labour  and  services. 

March  3»iht  PcTCR  Tappek,  grandrather  of  the  plaintijfs,  John  R. 
iSoi  ^*'^  Everison  and  Cornelia  Everisonj  infants,  by  his  last  will,  da- 
ted Fehruary  12tb,  1776,  devised  the  uie  and  possession 
of  all  bis  estate,  real  and  personal,  to  his  wife,  the  defendant, 
daring  lifei  or  widowhood ;  and  after  bis  death,  to  bis  three 
children,  equally,  in  fee :  He  appointed  the  defendant 
Elizabeth  T.,  and  his  brother-in-law,  George  Clinton^  bis 
executors,  whom  he  empowered  to  sell  and  dispose  of  all 
bis  real  estate  in  fee,  and  apply  the  moneys  for  the  uses 
mentioned  in  his  will.  The  testator  died  in  September, 
1792. 

At  the  date  of  the  will,  the  testator  liad  three  children, 
Cornelia^  the  mother  of  ibe  piaiotifis,  Catharine^  who  mar- 
ried Robert  B,  Livingston^  deceased,  and  Peter  M.^  who 
died  under  age,  and  without  issue.  After  making  his  will, 
the  testator  bad  six  other  children,  who  are  still  living. 
Cornelia,  the  mother  of  the  plaintiffs,  died  in  1808  ;  and  the 
plaintiffs,  as  her  only  repi*esentatives,  were  entitled  to  her 
share  of  hef  father's  estate*    In  17^^^  the  defendant  proved 
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ihe  willy  siied  out  letters  testamentary,  and  took  potfsessioiv 
of  all  the  properly  of  the  testator,  with  the  books,  ^ 

ThelHll  alleged,  that  no  inventory  of  the  property  was 
filed  by  the  defendant.  That  the  defendant,  in  Marohf 
1793,  represented  to  the  legislature,  among  other  things, 
that  the  debts  of  the  testator  exceeded  the  valae  of  the  real 
and  persopal  estate,  owned  by  him  at  the  time  of  making 
his  will,  and  that  contracts  had  been  made  by  the  testator^ 
'for  the  sale  of  parts  of  his  real  estate  subsequently  acquired, 
and  for  which  conveyances  had  not  been  executed ;  and  aik 
act  was  passed,  authorising  the  execatora  to  perform  those 
contracts,  and  to  sell  all  or  any  of  the  real  estate  of  the  tes« 
talor,  whether  acquued  before  or  aAer  making  the  will ; 
and  after  paying  his  debts  oul  of  the  proceeds,  to  put  o^s 
the  residue  at  interest,  for  the  benefit  of  his  heirs  and  de- 
visees. That  the  testator  left  a  large  personal  estate,  more 
than'sufficient  topay  all  his  debts,  and  which  the  defendant 
has  taken  into  her  possession. 

That  in  1795,  the  defendant  applied  to  the  plaintiffs' 
mother  and  her  sister,  to  release  to  the  younger  children  of 
the  testator,  born  after  the  will,  a  portion  of  his  estate,  pro« 
mising,  in  consideration  thereof,  to  divide  ^1  her  own  pro* 
perty,  of  every  kind,  between  them  and  the  younger  chil- 
dren. That  the  said  Cornelia  and  Catharinij  and  ibeir 
husbands,  accordingly^  executed  an  agreement,  dated  Julyt 
'20th,  1795,  by  which  they  released  to  the  younger  children^ 
by  name,  six  eighths  of  all  the  real  estate  of  which  the  testa* 
tor  was  seised  at  the  date  of  his  will ;  but  that  Ihe  defen^p 
dant,  so  far  from  allowing  the  said  Cornelia^  ot  her  children, 
the  plaintiffs,  to  participate  in  the  separate  property  of  the 
defendant,  has  attempted,  in  various  ways,  to  shift  the  estate 
of  the  tesutor,  so  as  to  make  it  appear  to  be  her  separate 
property. 

That  the  defendant  proposed  to  die  said  Cornelia  and 
Catharine,  and  their  husbands,  and  a  younger  daughter^ 
who  was  of  age,  and  her  husband,  to  allow  hea  to  tetaia 
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18S1.  poMision  of  all  Che  estalc  of  the  tcstttlor,  nntil  tk  young- 
est of  his  children  shoald  come  of  age,  without  dtvisioiH 
protnisiog  to  manage  it  withoat  loss  or  sacrifice,  and  to  set- 
tle and  divide  it  among  all  the  childrea  or  tkir  repreMnta* 
tives,  when  the  yoangest  child  came  of  age,  which  woM 
he  in  1815;  and  they,  therefore,  on  the  llth  of  Octohr, 
1799,  executed  a  writing  prepared  by  the  defendant,  amtfao* 
rising  her  to  sell  the  store  of  the  testator,  and  a  lot  of  grttond 
at  the  landing,  and  such  other  pao-to  of  the  real  estate^  orar 
and  above  what  was  necessary  to  pay  the  debts^  as  the  es« 
ecotors  slioaM  judge  beneficial;  and  that  no  dtvidewl 
should  be  made  of  the  estate,  im  ten  years  froos  that  date,  if 
(be  defendant  should  live  so  kM»g  unmarried  $  and,  inaH 
cases,  where  sales  bad  been,  or  shonld  be  made,  awd  the 
defendant  should  release  her  dower,  she  tnight  relaiw  tho 
value  of  it,  out  of  the  proceeds*  That  the  ssud  agreeoMnf 
was  not  Intended  to  eztiagoish  or  compensate  for  any  right 
of  dower  of  the  defendant,  in  lands  pc^siviottsly  saU;  and 
that  she  did  not  claim  d<>wer  in  the  store  or  land,  before 
that  time  sold  to  J9kn  MoU.  That  the  defendant,  since  tho 
youngest  child  of  the  testator  has  come  of  age,  has  refused, 
and  opposed  the  settlement  and  division  of  the  estaie. 

That  by  an  act  of  the  legishituve,  passed  Martk  Sad, 
17M,tbe  commisstoneni  of  forfeitures  for  the  Middle  Ditt* 
irieiy  were  authorised,  oo  giving  six  weeks  poblic  notice,  to 
sell  all  the  real  estate  in  Fntghkeefna^  forieited  by  the  at- 
tainder  of  Barth^hmem  CranmU^  and  to  pay  the  moaefs 
arising  iVom  the  sale,  deducting  ten  pounds  for  comaMssions, 
to  Gitteri  LimngHon,  and  Peiir  Tmppen^  the  testator, 
(who  hud  married  daughters  of  B.  C.)  in  trust,  to  be  appli^ 
ed  by  them  in  payonent  of  mortgages  and  incumbranoes, 
and  to  reimburse  themselves  for  advances,  and  the  residoe 
and  the  rents  received  by  them,  in  trust  to  pay  the  cred^ofs 
of  B.  C,  and  if  any  snrplos  remained,  then  in  trust  for 
CailumM  L.  and  EUsabeA  7.,  the  wives  of  the  s«mI  6.  /« 
and  P.  7««n  equal  shares.    That  in  1788,  the  conunisstoo^ 
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m  of  ferfUtares  of  the  MiddU  liUtrkt,  sold  all  ik  real  1823. 
estate  of  £•  C.  in  P.,  forreited  by  kit  attainder,  as  the  same 
was  pointed  oat  by  tbe  said  G.  h.  and  P.  T.,  with  the 
knowledge  of  ibeir  wivt^  and  they  the  said  6.  L.  and  P.  T. 
beesme  tbe  purchasers,  and  received  the  conveyances  and 
covenanted  for  the  payment  of  the  purchase  money  according 
to  tbedivectimis^f  the  act.  That  tbe  said  6.  L.  and  P.  T.,  and 
their  wives,  or  some  of  them,  as  agents  of  B.  C,  procured 
a  vataatioo  of  the  said  estate,  as  having  belonged  to  B.  C. 
in  fire ;  and  for  which  they  received  a  compensation  from  tbe 
£rtlwAgoven»Mnt*  That  6.  L.  and  P.  T.  took  posse*- 
sioo  of  the  estate  so  purchased,  and  occupied  the  sane,  as 
owners  thereof  in  fee,  and  made  partition  thereof,  and  their 
wives  jdned  in  the  deeds  of  confirmation  and  panittoo ;  and 
die  said  O.  L.  and  P.  T.  afterwards  possessed  their  respec- 
tive sharee,  In  severalty,  according  m  the  partition.  That 
after  the  death  of  P*  71,  tbe  defendant  took  posseisimi 
of  the  premises,  nnder  her  anthority  derived  from  the 
wiD»  4^«  and  as  natural  goavdian  to  her  yoanger  chiMren, 
always  acknowledging  tbe  title  of  tb^  teatator,  fintU  the 
yoangest  child  came  of  age,  when  she,  for  the  first  time, 
openly  pretended,  that  £•  C.  nevar  bad  any  title  to  the  pre-' 
raises,  bnt  that  the  same  belonged  to  T.,  his  wife,  one  of  tbe 
daughters  of  Pttw  Van  Klteck  ;  and  that  she  had  con'* 
vejrances  for  the  same  firom  her  >heirs. 

That  the  testator  was  seised,  at  bis  death,  of  a  moiety  of 
lot  No.  t.  of  the  sabdivision  of  great  lot  No.  2.  in  the 
Helrdenbergh  patent,  containing  2,966  acres  and  an  baM^ 
and  tbe  same  being  subject  to  a  mortgage  to  the  State, 
from  the  person  from  whom  the  tide  was  derived,  it  was 
agreed  between  tbe  defendant,  and  6.  £r.and  Daniel  Monk^ 
who  owned  the  other  moiety,  to  permit  the  land  to  be  sold 
under  tbe  mortage,  and  to  bay  it  in,  in  order  to  confirm 
the  title.  That  in  1794,  tbe  land  was  sold  under  the  mort- 
gage, and  the  defendant,  and  the  said  6*  L.  and  1>.  M.^ 
became  tbe  pui^basers,  for  about  the  amount  of  ^he  mort- 
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ISm.  gage  debt,  and  one  moietj  of  (he  land  was  conveyed  to  tiie 
defimdant,  and  tbe  other  noie^  to  6*  L.  and  D.  JIf*  The 
plaintift  alleged,  that  tbe  defendant,  bj  such  puidiase,  be- 
'^^"**-  came  a  tnitfee  for  the  beirs  of  the  testator,  and  coold  not^ 
in  cqaity,  bold  the  land  io  her  own  right ;  but  that  the  de- 
fendant bas  since  set  op  a  claim  in  her  own  right,  and  ia 
1806,  sold  tbe  land  to  P.  and  H.  Rug^tB^  for  5,00ad<^ 
.    lars. 

That  tbe  testator,  and  O.  L^^  and  liraet  Smithj  owned  the 
Union  store  and  landing,  in  Po^kkeepsie^  with  two  w 
more  sloops;  /.  S.  died  in  1791 ;  and  the  testator,  in  1792^ 
purchased  of  the  eiecutors  of  J*  S.  his  third  of  the  said 
property  for  2,600  dollars,  for  which  he  gare  his  bond,  and 
a  asortgiige  ezecated  by  himself,  and  tbe  defendant,  which 
remained  unpaid  at  his  death.  Tfiat  tbe  defencbot,  after 
the  death  of  the  testator,  agreed  with  John  Moii^  to  give 
up  the  said  purchaste  to  him,  it  the  executors  of  L  S. 
would  accept  him  io  the  place  of  the  defendant,  and  release 
tbe  estate  of  the  testator ;  and  the  executors  of  /.  S.,  having 
acceded  to  the  proposal,  the  defendant,  accordingly,  con- 
veyed  tbe  third  part  of  the  premises  to  •/•  Af»,  and  the  ex- 
ecutors of  /•  S.  gave  up  the  bond  of  the  testator*  Thst 
tbe  defendant  claims  interest  on  the  one  third  of  the  sum  of 
2,500  dollars,  as  her  dower,  in  the  premises,  from  the  time 
of  the  sale  to  JIfotI ;  but  tbe  bill  charged,  that  she  was  not 
entided  to  dower  therein.  That  the  defendant  took  po^ 
session  of  tbe  other  third  of  the  premises,  belonging  to  the 
estate  of  tbe  testator,  and  held  the  same  until  1790,  when 
she  sold  the  same  to  Otorge  B.  Evertiony  for  5,000  dolian, 
havings  in  tbe  mean  dme,  made  great  profits  out  of  tbe 
stor^,  sloops,  &c.,  for  which  she  refused  to  account,  claim' 
ing  tbe  same  as  her  own* 

That  the  testator  was  interested,  in  his  own  right,  with 
George  Clinlon  and  others,  in  several  tracts  o(  land  in  tbe 
Kayaderoiieroi  patent,  parcels  of  which  were  sold  by  tbe 
testator,  and  bonds  and  mortgages  taken  from  the  pnrcha** 
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^rsi  and  for  other  parts,  coDtracts  of  sale  were  made.  18St. 
^fattt  the  defendant  has  possessed  herself  of  the  bondS| 
mortgages,  and  contracts,  and  received  moneys  thereon, 
«nd  for  other  parts  q(  the  land  sold  by  her,  for  all  which 
she  refiises  to  accooat.  Tbii|t  the  testator  died  seised  of 
^Te  acres  of  land  in  P*  on  which  there  were  several  houses, 
on  which  the  defendant  has  received  the  rents  and  profits ; 
and  has  charged  large  snoas  for  repairs  and  improveroents, 
giving  herself  ccedit  for  the  full  third  of  the  rents,  with  com-  ^ 
pound  interest,  for  her  dower,  without  making  any  deduc- 
tion for  expenditures. 

That  the  defendant  has  possessed  herself  of  a  wood  lot 
i>f  twenly-one  aores,  in  Clinton^  of  which  the  testator  died 
seised,  and  has  taken,  and  suffered  others  to  take,  large 
quantities  of  wood  from  the. lot,  for  which  she  refuses  to 
account. 

That  the  testator  died  seised  of  other  lands,  in  the  coun** 
ties  o(  Dutchess  f  Ulsier^  Montgamsfy,  CUtUonj  and  elsenhere, 
the  particulars  of  which  are  unknown  to  the  plaintiffs,  but  4fi 
which  the  defendant  has.taken  possession,  with  the  title 
deeds,  &c.,  and  part  of  which  she  has  sold,  but  refuses  to 
ucconnt  for  the  proceeds. 

That  in  February^  1816,  the  defendant  presented  a  peti« 
tioQ  to  Ihis  Court,  to  have  her  accounts,  in  relation  to  the 
estate  of  the  testator,  referred  to  a  master,  and  to  have 
Qtorgs  B.  Everts^H^  appointed  guardian  of  the  plaintifi, 
to  attend  the  hearing  before  the  master.  That  on  the  33d  itf 
Fefrncary,  1816,  this  Court  made  an  order,  referring  the  ac- 
counts of  the  defendant  to  Mr.  Swifts  a  master,  and  appointed 
<?.  B.  Evmitm  guardian  of  the  plaintiffs.  That,  at  that 
4hne,  there  was  no  cause  pending  in  this  Court.  That  0. 
B.  £.,  op  notice,  attended  before  the  master,  several,  times, 
ta  the  spring  of  1816,  and  offered  to  go  on  with  the  ac; 
counting,  if  the  books,  accounts,  &c.  were  placed  in  a  situ»- 
lion  in  which  be  could  examine  them ;  bat  the  defendant, 
Miasing  so^  to  submit  the  books,  fee  and  beirtg  advised. 
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that  (he  proceedings  were  extra-judicial,  and  not  binding 
on  tbe  plaintiffs,  refused  to  attend  further  on  the  master, 
and .  produced  no  proofs.    That  G.  B.  £.  did  not,  on  the 
lOtb  of  Februanff  1817,  close  bis  proof,  or  submit  to  tbe  re- 
ference to  the  master.    That  on  the  19th  of  Marchy  1816^ 
the  Erst  day  of  the  hearing  before  tbe  master,  the  other 
children  of  tbe  testator  admitted,  for  the  purpose  of  such 
referencei  that  tbe  accounts  of  tbe  defendant  were  correct, 
and  that  tbe  estate  of  tbe  testator  was  indebted  to  tbe  de- 
fendant, in  tbe  sum  of  25,400  dollars,  on  the  22d  of  /Vftra- 
ory,  1813,  without  interest ;  aud  the  six  younger  diildrea 
confessed  lialanoes  against  then  for  board,  to  tbe  amouotof 
8,000  dollars  and  upwards.    Tbe  plaintiffs  averred,  thai  do 
such  sum  was  due  to  tbe  defendant ;  that  her  separate  pra* 
perty,  ifany,  was  inconsiderable,  and  unproductive;  and 
that  she  was  in  no  business,  and  wholly  depended  on  tbe 
estate  of  the  testator  for  the  support  of  herself  and  biuly* 
That  the  admissions  above  stated,  were  made  withmit  aoy 
examination.  That  on  tbe  8th  of  January,  1818|  tbe  master 
made  a  report,  certifying  tbe  sum  of  4,341  dollars  and  95 
cents,  to  be  due  from  the  platotiffii  to  the  defendant  and 
chargeable  on  tbe  one  eightk  of  the  estate  belonging  to  tbs 
plaintiffs,  and  as  being  the  amount  expended  by  her,  on  Ac- 
count of  tbe  tighth  part  of  the  estate,  over  and  above  what 
she  had  received.    Tbe  plaintifis  denied  that  any  thing  wss 
due  from  them  to  the  defendant;  and  alleged,  that  she  was 
largely  indebted  to  them,    tlie  plaintiffs  stated  varkNis 
claims  of  tbe  defendant  before  the  master,  and  allowed  by 
him,  which  tliey  alleged  to  be  nnfouaded  and  improper,  and 
timt  the  master  had  allowed  annual  rests  in  the  accoant,  Ihane- 
by  charging  the  plaintiffs  a  large  sum  for  conyoimd  inUmU 
That  the  defendant  had  filed  a  bill  in  this  Court,  praying 
a  sale  of  the  interest  of  tbe  plaintiffs,  in  the  estate  of  the 
testator,  for  the  purpose  of  paying  her  the  amount  so  re- 
ported to  be  due  to  ber  from  tbe  plaintiA ;  and  bad  ob* 
latned  from  tbe  other  children  of  tbe  ttstM^Tj  a  wnlteii 
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^tknowledgment  of  the  balante  against  tbem,  and  consent*  1821» 
ing  to  a  sale  of  thieir  interests.  Prayer^  that  the  defend- 
ant be  directed  to  place  her  books  of  accounts,  containing 
the  original  entiies,  &c.,  with  a  master^  with  the  vouchers, 
■o  that  the  plaintiffs  may  examine  the  same  ;  and  that  she 
produce  and  deposit  the  deeds  and  evidences  in  her  power 
CM*  possessiof),  relati?e  lo  the  real  estate  of  P.  7.,  and 
that  she  be  decreed  to  come  to  an  accoant  with  the  plaih* 
tiffs,  and  to  pay  what  may  appear  to  be  due  to  them,  ke^ 
tod  that  the  plaintife  be  let  in  to  their  share  of  the  real 
estate ;  and  ior  general  reliefv 

The  defendant,  in  her  answer,  admitted  most  of  the  iacts 
stated  in  the  bill.  She  admitted,  that  she  took  possession 
of  all  the  property  of  the  testator,  but  denied  that  she  had 
concealed  the  books  and  accounts,  &c.,  or  bad  refused  to 
account,  and  averred  that  she  had  faliy  accounted  before 
the  master,  pursuant  to  an  order  of  the  Court,  before  the 
plaintiffs  Sled  their  bilU  She  denied  that  she  refused  to 
allow  G.  S.  £•,  as  guardian  of  the  plaintiffs,  to  examine  the 
accounts,  &c.,  but  that  she  offered  to  permit  him  to  ex- 
amine them>  at  her  housci  in  the  presence  of  any  witness 
be  might  select,  but  not  to  take  the,  books  and  accounts  in- 
to bis  own  possession.  She  admitted  that  the  testator  died 
possessed  of  a  large  [)ersonal  estate,  consisting  in  Vessels, 
stock  in  trade,  farming  utensils,  debts,  &c  which  she  took 
into  her  possession.  That  she  made  out  an  inventory  of  the 
personal  estate,  according  to  a  schedule  annexed  to  her 
answer,  to  which  she  also  annexed  a  particular  account 
of  the  amount  of  debts  collected^  proceeds  of  personal 
property  sold,  rents  and  profits  of  real  estate  received, 
be.  But  she  admitted,  that  she  did  not  file  the  inventory, 
because  she  deemed  it  unnecessary,  as  she  was  entitled, 
by  the  will,  to  the  use  of  the  personal  property  during 
her  life ;  and  she  averred,  that  she  had  given  credit  for 
the  whole  of  it  in  her  account,  except  the  household  furni^ 
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1821*  tore ;  and  soch  parts  of  tbe  furniture  as  were  delivered  (• 
ber  daughters,  were  charged  to  them.  She  admitted  the 
release  of  the  20th  of  July,  1795,  stated  by  the  plaiiitifis, 
and  alleged  that  it  was  made  accordiog  to  the  known  tnten* 
tions  of  the  fe^aior,  expressed  a  short  time  before  bis 
death,  and  which  tlie  parties  believed  to  be  fair  and  righL 
She  denied  that  as  a  consideration  for  that  release,  gbe 
promised  to  divide  her  estate  under  the  will,  or  give  up 
her  right  of  dower,  or  any  estate  in  her  own  right ;  though 
she  said  at  the  time,  that  unless  such  release  was  execu- 
ted, she  should,  by  her  will,  so  dispose  of  her  own  separate 
property,  as  to  make  all  her  children  equal.  Thai  at  the 
time  of  accounting  before  the  master,  she  delivered  to 
G.  B.  £.  a  copy  of  the  release,  and  of  all  the  papers, 
documents  and  accounts  relating  to  the  estate  of  P.  T* 
which  were  requested.  She  admitted  that  she  has  never 
permitted  the  plaintiflfs,  or  their  mother,  to  participate  in 
her  own  separate  property,  as  a  matter  of  right,  and  de^ 
4iied  that  ber  separate  property  was  liable  to  any  such  de- 
mand from  them,  or  her  other  children  ;  but  that  she  has 
charged  to  them  in  account,  the  various  advances  made  to 
ihcm.  She  denied  that  she  had  attempted  to  appropriate  the 
property  oftbe  testator,  in  any  soch  manner  as  suggested  by 
the  ptemtifTs,  or  to  make  any  part  of  it  her  own ;  and  she  al- 
leged, that  she  had  a  large  and  just  account  against  the 
estate  of  P.  T.  for  advances  made  out  of  her  own  separate 
property,  as  would  appear  from  the  account  annexed  to  her 
answer,  which  was  a  true  statement  of  all  charges  against  the 
testate,  and  of  all  credits  to  which  it  was  entitled  ;  and  that 
she  might  receive  the  balance  due  to  her,  she  had  filed 
lier  bill  in  this  Court,  that  so  much  of  the  real  estate 
might  be  sold,  as  was  sufficient  for  that  purpose. 

The  defendant  admitted,  that  B.  Crannd,  at  the  time  of 
Lis  attainder,  as  stated  in  the  bill,  was  possessed  of  a  con- 
siderable estate  in  Povghke^psie^  which  she  particularly  set 
forth,  of  which  be  was  seised  in  his  own  right,  and  part  in 
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right  of  his  ^ife,  the  mother  of  the  defendant;  and  she        1821. 
insisted,  that  the  interest  of  the  wik  of  B.  C.  in  the  loU 
specified,  was  not  subject  to  forfeiture  on  his  conviction, 
and  did  not   become  vested  in  the  State.     She  adrntcied, 
that  the  estate  of  B.  C.  was  sold  by  the  commissioners  of 
forfeiture,  to  G.  L.  and  P.  T.,  as  stated  in  the  bill,  by  deed 
dated  Majf  30,  1788  ;  but  she  did  not  know,  nor  did  she  be- 
lieve, that  6.  L*  and  P.  T,  pointed  out  to  the  commission- 
ers the  lands  so  conveyed,  as  the  estate  of  B.  C.     That 
the  defendant  and  her  sister  Catharine^  the  wife  of  G.  L.^ 
bad  no  agency  or  control  over  the  purchase,  so  made  by 
their  husbands;  and  she   insisted,  that   if  any  lands  in- 
cluded in  that  deed,  did  not  belong  to  B.  C,  at  the  time 
of  his  attainder,  and  to  which  the  defendant  and  her  sister 
C  Xf.  have  acquired  a  title  by  descent  or  otherwise,  they 
cannot  justly  be  precluded  from  asserting  their  right    And 
the  defendant  stated  and  dedpced  the  title,  and  insisted  that 
she  was  seised,  by  descent  and  purchase,  of  two  fiAhs,  her 
sister  Catharine  L.,  of  one  fifth,  and   her  husband  GHbtri 
Xf«,  of  one  fiAh,  of  all  the  estate  of  Trieniit^  the  wife  of 
fi«  Crannd.  She  stated,  that  until  the  plaintiffs  commenced 
proceedings  in  partition,  in  1813«  she  was  not  called  upon 
to  designate  what  property  she  held  as  executrix,  and  what 
in  her  own  rig^t ;  but  after  those  proceedings  had  comm«n- 
ced,  it  became  necessary  for  her  to  resist  any  claim,  and 
to  set  up  her  own  right.    The  defendant  admitted  the 
statement  in  the  bill  as  to  the  Union  $tore^  and  landings  ^c. 
and  insisted,  that  she  was  equitably  entitled  to  her  dower, 
in  the  one  third  sold  to  MotL    She  denied  that,  at  the  time 
of  executing  the  agreement  of  October  17,  1799,  slated  ia 
the  bill,  she  agreed  to  relinquish  her  dower  in  any  of  (he 
li^s  of  the  testator,  sold  or  unsold ;  or  that  she  ever  eon« 
seated  to  a  division  of  the  estate,  at  any  time,  before  her 
accoupt  was  settled,  and  a  sufficiency  of  the  estate  sold,  t«. 
pay  th^  balance  due  to  her. 
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182t.  7|ie  derendant  th^n  set  Torth  tht  particalan  as  to  the 

%TBftTsoH     ^^^  ^^  ^^'^  estate  of  ihe  testator,  bat  which  it  is  aoneces^ary 
V  to  state  here.  She  admitted  that  the  order  of  rererence^fiiCk, 

,....^.^..J„  of  February  23,  181 G,  was  on  her  petition,  and  that  no 
suit  was  then  pending*  That  Gtorgt  It.  Everf^on,  the 
father  and  guardian  of  the  ptaintiffs,  attended  in  their  be- 
half before  the  master,  on  the  17th  of  March^  1816,  pur- 
suant to  notice,  and  continued  to  attend,  on  thirteen  differ- 
ent days  aderwards,  and  carefully  investigated  the  accounts 
lind  vouchers  exhibited  by  the  defendant ;  and  in  the  fore- 
noon of  the  last  day^  he  was  told  by  the  master,  that  the  ex* 
amioation  would  be  cYosed  on  that  day,  unless  be  had 
proofs  to  exhibit,  but  that  he  left  the  master,  without  re- 
questing an  adjournment,  or  expressing  a  determination 
to  return;  and  did  not  again  appear  or  exhibit  any  proofi. 
The  defendant  then  set  forth  the  particulars  of  the  account 
before  the  master,  &c.,  and  insisted,  that  if  there  were  any 
objections  to  tlie  proceedings,  or  to  the  report  of  the  mas- 
ter, they  ought  to  have  been  made  by  way  of  exception. 

Much  evidence  was  taken  on  both  sides,  and  the  cause 
was  brought  to  a  hearing  on  the  pleadings  and  proofs,  (which 
were  very  voluminous  J  on  the  39th  of  .VorcA,  182K 

T.  L  Oakley,  for  the  phiioliiis,  contended,  that  the  plamtiA 
were  aot  in  any  manner  concluded  by  the  accomiting  before 
the  master,  there  being,  at  that  time,  no  suit  pending  in 
which  they  were  parties.  Mo  decree  can  be  bad  against 
infants,  unless  they  have  had  a  day  in  court,  afier  coming 
of  age,  to  show  cause  against  it*  (3  Johm*  Ch,  JUp.  366. 
2  P.  Wm.  387,) 

That  if  the  aceouot  taken  before  Mr.  Svfifi^  be  not  irre* 
g«]ar  and  void  ^  y^t  it  ought  to  be  opened,  as  it  has  beea 
stated  on  erroneous  principles,  and  great  iojostice  bas  beto 
done  to  the  plaintiffs. 

He  then  proceeded  to  state  particularly  bow  the  nW 
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accoont  oogbt  to  be  sutod,  ac  to  all  the  diffiartnt  charges       1821. 
aod  crfdit9» 

P.  RuggUi^  GOfUra,  iasistied,  that  tbe  plaiotiA,  having 
regalarly  attended^  by  their  guardian,  to  tbe  taking  of  the 
account  before  the  master,  bad  waived  all  objeciion  to  the 
formality  of  the  proeeeding-j  that  they  ought  to  be  bound 
by  tbe  accottoly  or  to  have  made  thrir  obyectbos  to  the 
master's  report;  but  if  tbe  account  should  be  opened,  tbe 
examination  ought  to  be  confined  to  the  particulars  specifi- 
ed, and  not  extended  to  the  whole  account;  and  that  aU  the 
costs  ought  to  be  paid  by  tbe  plaiotifls. 

That  by  the  will  of  the  testator,  which  gave  tbe  defen- 
dant **  the  use  and  possession  of  all  his  estate,  real  and 
personal,  during  her  natural  life,''  she  was  exempted  from 
all  liability  to  account  to  bis  heirs  or  devisees,  for  any  per- 
sonal property,  owned  or  possessed  by  him  at  his  death, 
whatever  disposition  she  may  have  nsade  of  it.  (6  CruUeU 
Dig.  tU.  Devise^  ch.  34.  s.  39.  1  P.  Wm.  573.  575.  421. 
424.    ^Atk.  176.) 

That  tbe  agreement  of  tbe  1 7lh  of  Oetobtr^  expressly 
provided  that  tbe  defendant  should  retain  her  domtr  in  the 
lands  sold:  and  she  was  entitled  to  her  dower  in  one  third 
part  of  the  store  and  landing  sold  to  jlf  o(^  If  land  abide  be- 
neficially in  tbe  bnsband,  but  for  a  angle  moment,  the  wife 
is  entitled  to  dower.  (2£f.  Cm.  132.  1  Cnin't  Dig. 
141.) 

That  the  pretended  agreement  of  the  20ih  of  Jtc/y,is 
denied  by  tbe  answer,  and  is  not  supported  by  any  proof, 
except  tbe  testimony  of  0«  B.  £•  the  father  and  guardian 
of  the  plaintiflb,  whose  evidence  was  inadmissable.  Be- 
sides, as  a*  parol  agreement,  it  was  clearly  void  onder  the 
statute  of  frauds,  (i  JoAas.  Cft.  Bef.  330.  3  Johm.  Ch. 
Rep*  654.  and  cases  there  cited.) 

That  by  tbe  act  of  the  lepslatm  e  of  178  0,  Gilbert  Living- 
uton  and  P,  7!,  the  testatori  were  made  trustees  of  tbe  whole 
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182K  ofB.  CrannelU  pf Of erty  in  DiileAe^i  county,  which  had 
been  forfeited  by  the  atuinder ;  and  for  thesurpltu  beyood 
what  was  necessary  to  pay  the  debts  and  expenses,  ihey 
TAmir.  ^^1^  trustees  for  the  defendant  and  her  sister  Caikarine  L. 
^^*'^'~'  That  being  trustees,  they  could  not  purchase  for  their  own 
benefit.  (1  Mad.  Ck.  90,  91,  99.  377,  378.  1  Jokn$.  Ck. 
Rep.  28. 36.  394.  2  Jokm.  Ck:  Rep.  104,  257.)  And  the 
defendant,  as  cestui  que  tnuij  is  now  the  equitable  owner 
of  ail  that  part  of  the  land  in  her  possession.  Where  an 
estate  is  given  to  the  husband,  for  the  U9e  of  the  wife,  he 
is  considered  as  a  trustee  for  her,  and  technical  words  are 
not  necessary.  (3  Atk.  309.  Bunb.  Rep.  187.  2  P.  Wm. 
316.J 

It  is  the  doty  of  a  trustee  not  to  sell,  antil  all  due  informa- 
tion is  acquired  by  him  for  the  benefit  of  the  ceHui  que  iruiU 
(2  Johns*  Ck.  Rep.  110.)  No  lapse  of  time  bars  a  direct  trust 
(SJokm.  Ck.  Rep.  190.  216.      4  Jokm.  Ck.  Rep.  136.) 

Thai  if  the  defendant  was  not  entitled,  as  cestui  quetfust^ 
to  the  lands  in  her  possession,  and  which  were  included  in 
the  deed  of  the  commissioners  of  forfeitures ;  she  then 
claimed  by  descent  from  her  mother,  the  wife  of  B.  C.p 
and  by  purchase  from  her  heirs,  of  several  lots,  which 
never  vested  in  £.  C,  and  could  not,  therefore,  be  forfeited^ 

That  tho  purchase  of  the  lot  in  the  Hardenbergk  patent, 
was  made  by  the  defendant  in  her  own  right,  and  not  as 
executrix  or  trustee,  for  the  heirs  of  the  testator.  -  She 
could  not  have  made  the  purchase  for  the  heirs,  without 
selling  land  to  raise  money  for  the  purpose.  The  mort- 
gage wasi  not  a  debt  due  from  the  estate.  If  the  bargata 
bad  proved  disadvantageous,  the  heirs  wanid  have  been 
under  no  obligation  to  take  the  lands.  The  defendant 
had  a  right  to  use  the  personal  property  of  the  testator 
as  her«own,  if  she  paid  the  dehts  out  of  ber  own  money. 
(3  Jokns.  Ck.  Rep.  38.  252.  3 1 8.  1  SauiuL  307^  1  Madd. 
Ck.  497.    ToUer's  L.  of  JS».  136.) 
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The  CdANCBLLOB.  The  account  berofe  the  master  was  J82K 
takeo  under  an  order  of  the  23d  of  Ftbruary,  1816,  made 
upon  the  petkion  of  the  defendanu  There  was  no  suit  then 
pending,  and  the  order  was  granted  for  her  greater  security 
and  indemnity  as  execotrx;  it  was  not  intended  to  be,  where  ooth« 
and  could  not  be,  binding  upon  the  infant  plaintiflTs,  so  as  te  Sxecu^xovhen 
exclude  them,  on  coming  of  age,  from  calling  her  to  account,  ^ndlo^^aii^^ 
But  though  it  was  an  ex  parte  order,  yet  as  the  father  of  fo/  teklJ^^a 
the  infants  attended  before  the  master,  as  their  guardian,  a^^ter,  SH? 
during  the  whole  protracted  progress  of  the  taking  of  the  ^tornHii  ^t 
account,  it  does  not  seem  to  be  necessary  to  open  the  ac-  ^f.nt"*'*|eirf 
count  any  further,  than  to  correct  such  errors  as  have  now  ^^i^H^li^f!^ 

''  '  coming  of  aMy 

been  pointed  out,  on  the  part  of  the  plaintiffs.  I  shall  ac-  f|f  ^^ccottte^^ 
cordingly  notice  such  objections  as  have  been  well  taken,  ^°y^^^!i^^f 
and  state  the  principles  upon  which  the  account  is  to  be  re-  ^^  ^^^  ^^ 
stated.  L1?behiif,b2^ 

fore  the  master, 

1.  In  the  first  place,  the  defendant  is  not  entitled  to  dower  the  account  will 

'  '  not  be  opened 

in  the  undivided  third  part  of  the  Union  store  and  landing,  ^rther     than 

■^  '='     maj   be  neces« 

which  was  purchased  by  her  husbapd,  Peter  Tappen^  of  »i7  ^  correct 
the  executors  of  Israel  Smithy  deceased.  This  purchase  was  they  may  point 
made  by  the  husband  in  1791,  for  2,500  dollars,  and  he     When    the 

,  widow  and  ex- 

never  paid  any  part  of  the  consideration  money ;  and  on  the  ecatrixwasem- 
24th  of  ^pril,  1793^  the  defendant  and  George  Clinton,  as  real  eitate,  and 

'  °  she       released 

executors  of  Peter  Tappenn  sold  that  risht  to  John  MolL  for  lend    charged 

'^^  ^  with    a   roort- 

the  same  sum,  and  his  bond  and  mortgage  to  the  executors  me,  to  satiV/ 

'  ^   °  the     mortrara 

oi Smith  was  taken  and  received  as  a  substitute  for  the  debt  ^^^''     Heki, 

that  the  widow 

which  Tappen  owed  them  on  ilie  origin^'d  purchase,  wasuoieuiitied 
Whether  the  defendant  has  any  subsistincr  right  of  dower  her  dower,  as 

■^  .  the  heir  deri red 

against  that  property,  in  whose  hand»  soever  it  may  now  no  benefit  from 

be,  U  not  the  question  before  me,  though  f  apprehend,  that 

her  deed  as  executrix,  without  any  mention  or  reservation 

of  that  dower,  #Duld  be  a  bar  to  such  a  claim.     The  only 

point  now  is,  whether  she  has  any  claim  In  equity  against 

the  plaintiffs,  for  the  estimated  value  of  such  a  right  of 

dower,  supposing  it  to  have  existed  before  (he  deed  to  Mott; 

and  there  does  not  appear  to  me  to  be  any  colour  for  such 


51t  CASES  11^  CHANCERY. 

183I,)  citlm.  The  betr$  of  Tappen  received  no  beaefit  whttever 
from  dial  sale.  The  entire  proceeds  of  il  were  applied  to 
extiogoish  the  debt  doe  from  Tappen;  aod  if  the  plaiatifi 
were  to  be  charged  with  any  portioa  of  that  dower»  it  wooM 
be  a  charge  upon  them  without  any  eqaivaJent  or  coa- 
eideratioik  Nothing  coold  be  more  anreaeooable  ami 
unJQSt. 

The  agreement  of  the  17th  ofOctoherj  1799,  signed  by 
the  parent  of  the  plaintiffs^  was  never  intended  to  apply 
to  such  a  case,  but  to  cases  where  the  proceeds  of  the 
sale  belonged  to  the  heirs  as  beneficial  property,  capable 
of  being  applied  to  their  maintenance  and  edncation* 
They  never  meant  to  be  charged  with  an  equitable  dower 
in  the  proceeds  of  any  sale,  when  their  ancestor  owed  the 
whole  original  consideration  for  (he  land,  and  the  sale 
was  made  purposely  to  extinguish  that  debt,  and  left  the 
purchase  without  any  use  or  benefit  to  the  heirs. 

But  the  defendant  is  entitled  to  dower  in  all  the  other 
lands  and  real  estate,  whereof  her  husband  died  seised  in 
his  own  right,  or  in  the  proceeds  thereof,  if  sold.  I  say^ 
in  hii  own  rights  for,  as  I  shall  show  hereafter,  he  did  not 
die  seised  in  his  own  right  of  (he  real  estate  acquired  by 
purchase  from  the  commissioners  of  forfeitures,  under  the 
act  of  the  22d  of  JIfarcA,  1788*  She  is,  therefore,  entitled 
to  dower  in  the  proceeds  of  the  sale  of  another  third  part 
of  the  Union  store  aod  landing,  to  G.  B.  Evertson^  to  be 
computed  tccording  to  the  rule  prescribed  in  the  agree* 
ment  above  referred  to,  of  the  I7ih  of  October^  1799.  The 
claim  upon  those  proceeds  must  be  confined  to  the  sale  of 
the  real  estate,  and  not  extended  to  the  sale  of  the  vesselsi 
and  other  personal  property,  (if  any,)  belonging  to  this 
store  and  landing,  and  which  were  sold  together  with  the 
real  estate,  and  for  one  aggregate  price.  And  the  value 
of  the  dower  is  to  be  computed,  according  to  the  value  of 
the  property  at  the  death  of  the  husbandi  and  not  accord* 
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log  to  its  increased  value  afterwards,  by  reason  of  bene-  1821. 
ficial  improvements  made  thereon.  The  defendant  being 
executrix,  and  having  the  whole  property  in  her  possession, 
it  was  her  own  fault,  and  not  that  of  the  heirs,  that 
the  assignment  of  dower,  if  she  wished  it,  was  not  made 
presently  after  her  husband's  death*  She  ought  not  to 
profit  by  such  delay  of  her  own,  at  the  expense  of  the  in^ 
fiint  heirs. 

The  defendant  being  chargeable,  as  I  shall  presently  show,  j^^  necnirtt 
with  the  proceeds  of  the  land  in  the  Hardenbergh  patent,  "Jc'b'ibrleJ^ 
she  is  likewise  entitled  to  dower  in  these  proceeds,  under  ^d*',obj«ct*to 
the  agreement  already  mentioned.  But  the  dower  in  this  be"w?(r?Jdep 
case  must  be  taken,  subject  lo  an  equitable  contribution,  ^^  hS^efSH 
towards  the  extinguishment  of  the  mortgage  upon  that  land  '^j^^j^*^^  ^ 
to  the  state  treasurer,  existing  when  her  husband  became  PfoperOiHeid, 

'  ^  that  tba     wm 

the  purchaser  of  an  undivided  moiety  of  that  lot     To  I'^^^e   to   ac- 

^  '  count    to     the 

ascertain  the  amount  of  her  contribution,  as  dowress,  we  beirs,  ior  the 
must,  according  to  the  doctrine   or  rule  m  the  case  of  she.    u    the 

^  widow,  wuen- 

Swaine  v.  Ferine.*  recently  decided,  take  one  third  of  a  «j«ied  to    her 

-   ,  .      .      1         .  .  «  I  dower,       «ab- 

moiety  of  the  principal  and  interest  due  on  that  mortgage,  j«ct  to  «  rate- 

^  ..         ^     ^  ^  .L.^  ,  e  .         *»»*•    conlribu- 

wbeopaid,  and  charge  her  with  the  value  of  an  annuity,  tiontowarrftthe 

»i  •        4.      I         1.^         4-   t       .  .  extinguishment 

payable  yearly,  for  her  life,  of  the  interest  upon,  the  one  ofthe  mortgage 
third  of  that  moiety,  and  that  value  to  be  computed  upon 
the  same  principle,  that  the  value  of  her  dower,  in  the  *-****>P-  4®^* 
money  arising  from  sales  of  the  real  estate,  is  to  be  com- 
puted. 

3*  The  defendant  is  not  accountable  for  the  use  of  the  Deriie  to  the 
personal  estate  left  by  her  husband  at  his  death,  nor  for  the  rsMotHxrortbe 
use  of  the  real  estate  he  owned,  at  the  date  of  his  will,  as  ti^^^^he 
the  use  of  all  this  was  given  to  her  by  the  will,  nor  for  the  ^^"^^l^^of^ 
use  of  the  real  estate  purchased  by  her  husband,  as  the  con-  hernSuran7fe^ 
fiscated  property  of  Bartholomew  Crannd.  Btit  she  is  to  ^l^^  ^  jjj.* 
be  held  accountable  for  the  use  of  the  residue  of  the  real  ^"^'"fo*^}^ 
estate,  and  for  the  proceeds  of  sales  of  the  residue  of  the  "^^f^^j] 
real  estate,  and  she  is  to  be  credited  for  the  appropriation  ISd^p^,!j2ir"5 
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1821  •  of  the  rents  and  proceeds  of  that  residue,  towards  the  pay* 
ment  ot  debts  remaining  due,  after  the  persooal  estate  bad 
been  duly  applied  and  exhausted.  And,  in  order  to  show 
such  doe  appropriation,  she  most  of  necessity  account  fot 


the  real  fstate  the  Bmooot  aod  disposition  of  th^  personal  estate.    She  is 

of  which     the 

te^Rtor     wa<.  likewise  to  be  credited  for  all  reasonable  expenditures  in 

•etted,    Rt   the  ,  . ,  r  ^  i 

data  of  hii  will,  the  reparation  and  improvement  of  the  residue  of  toe  real 

but  oiiiv  for  the  "^  ,    "^ 

iiM  of  bit  after  esiatc  as  abovc  mentioned. 

estate ;uid  that  3.  The  defendant  is  to  be  charged  with  the  proceeds  cC 
ijiowod  ao  the  sale  of  the  land  in  the  Hardenbergh  patent  to  F.  and 
Kiiu  and  pn>^  H,  Ruggles.  She  purchased  in  this  land  at  the  sale  un- 
pi^erbj^hrr  to  der  the  mortgage,  in  order  to  deliver  her  husband^s  inler- 
of^debtti^^Tfter  est  in  that  estate,  which  he  had  left  at  his  death,  from  that 
estate  hadS^^  incumbrance.  Her  husband,  at  his  death,  was  seised  of  an 
iNin>oM,  '  and  equity  of  redemption  in  an  undivided  moiety  of  that  lot ; 
and  she  was  his  executrix  with  large  powers  as  a  trustee^ 
and  was  the  natural  guardian  of  his  infant  children. 
An  executor  or  It  IS  impossible   to  permit  such  a  trustee  to  buy  in,  under 

trustee    cannot     ...  *..  «  f  •*!«..■/• 

buy  in  land  of  that  incumbrance,  for  her  own  benefit.     The  principle  of 

n  aaie  under'aa   equity^  ou  this  point,  is  too  Well  Settled  to  be  questioned  ; 

forbUomTbe.  and  the  proof  in  the  case  is,  that  she  bought,  in  her  re« 

presnntative  character,  as  executrix.      She  paid  the  pur* 

chase  money,  or  what  is  the  same  thing  in  effect,  she  re- 

.     deemed  (he  mortgage,  with  the  assets  belonging  to  the  es* 

tate.     1  he  evidence  of  this  consists   in  the  declarations 

which  she  made  to  George  B.  Evertson,  and  who  appears 

to  be  a  competent  witness,  and  on  the  settlement  which 

took  place  between  her  and  Governor  Clinton^  her  co-ex* 

ecutor,  and  fn»m  whom  she,  in  the  first  instance,  borrowed 

the  moAey  to  make  the  purchase.     She  signed  the  account 

in  which  that  loan  is  charged  to  her  as  txeculrix. 

The«fit«(e  of      4.  The  defendant  is  not  accountable,  because  she  is  enti* 

^'bL^Midra^d  tied,  in  her  own  right,  to  all  the  real  estate,  ffot  owned  by 

pLtd  to^,^in  her  husband  before  that  time,  and  purchaned  by  him  in 

i-iJImbrilicS^  conjunction  with  Gilbtrt  lAvii^sion,  \n  1788,  or  the   for- 

^d  i^'mldTue  felted  estate  oiB.  Cramel.    The  act  of  the  22id  of  Marck^ 
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1788,  entitled,  <'  An  act  directing  the  settlement  of  public       1821. 

accounts,  and  for  other  purposes  therein  mentioned,"  au-  ^^f^^"^^^^^ 

J,  £VKRTSOK 

tborised  and  directed  the  sale  of  the  confiscated  estate  of  v. 

BartholomexD  Cranntl^  in  the  town  of  PoughkeepsiCf  and  '^^^'*^' 


the  payment  of  the  proceeds  of  the  sale  to  Gilbert  Lnxng*  to  pay  en- 
iUm  and  Peltr  Tamm^  m  trust,  to  discbarge  incumbrances  and  thennrpiat 

.        ,  m       -  1  i.  "»    *""•*  for    I'** 

on  the  estate,  and  to  reimburse  themselves  for  expenses  wifeofT.;aud 
in  buildings  and  repairs,  and  to  hold  the  residue  in  trust,  to  in'  the  whole 
pay  the  creditors  of  Crannel ;  and  the  overplus  of  those  bid«  and  ^^^ 
proceeds,  if  any,  to  bold  in  trust  for  Ibe  benefit  of  their  diiors  of  c' 
wives    Catharine  lAvingslon   and  Elizabeth  Tappen^  in  by  aMuoiing:  to 

_,  w..  <•*  w..  %  m  P*y  *******  debt*, 

equal  shares.  It  is  in  proof,  that  Livingston  and  Tapptn  and  stifled  all 
purchased  in,  themselves,  the  whole  estate,  so  sold,  atone  the«aie,tothat 
bid,  and  prevented  the  creditors  of  Crannel  from  bidding,  of  the  estau  at 
by  assuming  beforehand  to  pay  all  the  debts ;  and  that  could  not  be 
they  stifled  all  competition  at  the  sate,  so  that  the  real  whether    any 

,  -  _  .  t  •  •  .       .     surplus  remain- 

value  of  that  estate,  at  auction,  could  not  be   ascertained,  ed  m  trust  for 

nor  whether  any  surplus,  or  what  amount,  would  have  re*  T.    continued 

*^  to  hold  the  es- 

mained  io  trust  for  their  wives,  if  the  sale  had  been  left  to  tate  exclusive- 

iy  as  his  own, 

have  been  made  under  the  usual  competition.       It  is  impos-  (*p^ii  his  death : 

^  '  Held,  that  the 

sible  to  know  what  amount  of  surplus  the   wives   would  w>f«*  who  was 

executriiofT., 

have  been  entitled  to:  and  I  think' the  husbands  cannot  be  was  entitled  to 

consider       the 

permitted  to  derive  any  benefit  by  their  interference,  and  i^d,    or    so 

^  ^  ^  »  much    of  it  aiu 

the  uncertainty  which  they  produced;  to  ttie  prejudice  of  '^!J^^"*^^|,  ^"' 
the  ceztw,  que  trusts.     They  elected,  afterwards,   to  bold  Jjj«j^^  SX'^^^Sf 
the  estate  so  purchased  in,  as  entirely  and  exclusively  their  ^'^J|*  her  own, 
own,  and  have  destroyed  all  means  of  ascertaining  the  re-  ^7^J["^  ^{f^j^ 
siduary  interest  of  their  wives.     They  have  so  confounded  ^*^^    ^^   ^' 
and  mixed  up  that  interest  with  their  own,  that  a  discrimi- 
nation cannot  be  made;  and  upon  just  principles  of  equity, 
•  the  wives  are  entitled  to  consider  the  land  as  theirs,  dischar^ 
ged  from  the  claims  of  the  husbands. 

It  might  have  been  deemed  proper,  that  the  amount  of  the 
debts  so  assumed  by  her  husband,  should  have  been  charged 
to  the  defendant,  for  there  never  could  have  been  any  surpki^         ' 
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1 82]  •  without  the  previous  payment  of  those  debts.  Bui  it  appeart , 
that  lAVtmgtton  and  Tappen  sold  parts  of  that  real  estate 
so  purchased  io,  to  near  3,800  dollars,  to  discharge  the  debts 
of  Crannd  ;  and,  the  remainder  of  that  real  estate,  remaiaing 
unsold  «t  her  husband's  dea(b,  may  well  be  considered  as 
the  proper  retiduum  which  was  held  in  t^ust  for  the  defeii* 
daot. 

The  wood  lot,  of  which  so  much  was  said  by  the  wit- 
nesses, was  included  in  (he  sale  and  deed  given  by  the  com- 
missioners of  forfeitures  under  the  act,  and  purchased  in  by 
Livingston  and  Ttgfpen^  and  was  part  of  the  trust  pro- 
perty. 

The  defendant  does  not  appear  to  roe  to  be  precluded 
from  setting  up  her  title  to  this  property,  as  cestui  que  irustf 
*  under  the  act  of  the  legislature,  by  the  roanner  in  which  she 
has  treated  the  property,  since  her  husband's  death.  She 
was  in  possession  of  it,  and  not  anticipating  any  controver-. 
sy  between  her  find  her  children,  she  may  not  have  deemed 
it  material  to  assert  that  title  affirmatively.  But  whea 
it  does  become  material,  she  is  not  precluded  or  barred  from 
asserting  her  title,  either  by  the  lapse  of  time,  or  by  her  si- 
lence, so  long  as  she  has  not  devested  herself  of  her  title  by 
any  legal  act  or  deed. 

The  decision  on  this  point  renders  it  unnecessary  to  exa- 
mine into  the  validity  of  the  claim  set  up  by  tlie  defen- 
dant to  a  part  of  the  estate  held  under  the  purchase  from 
the  commissioners  of  forfeitures,  as  being  derived  from  her 
'  mother,  the  wife  of  Crannd.  I  have  no  difficulty,  however, 
in  saying,  that  the  claim  is  entirely  destitue  of  foundation* 
Crannel  acted  as  owner,  for  twenty  years  and  upwards, 
before  he  left  the  state ;  and  from  that  fact^  and  the  removal 
and  dispersion  of  the  papers,  during  the  revolutionary  war^ 
there  is  ground  to  presume  a  deed  to  him,  and  that  the  same 
has  been  lost  or  destroyed.  That  same  property  was  con* 
fiscated  and  sold  as  his  property,  and  treated  as  such  by 
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lAvingiUm  and  Tappen^  with  the  knowl€dge  and  acqnies-  1821. 
cence  of  the  defendant  and  her  sister^  Mrs.  lAvrngitorifdown 
to  the  death  of  Peler  7app«n»  in  1792.  This  property 
was  appraised,  after  the  revolationary  war,  as  the  sole  and 
absolute  property  of  Crannel^  when  be  left  this  state,  and 
it  was  so  designated  and  pointed  out  as  bis  property,  by 
Idvingslon  and  Tapptn;  and  Crannd,  in  the  life  time  of  bis 
wife,  received  cooipensatioa  from  the  British  government, 
on  the  foot  of  that  appraisement.  It  is  too  late  now  for  the 
defendant,  as  one  of  the  heirs  of  Crahnelf  and  as  widow  of 
Tapptn^  to  set  op  a  title  to  that  property,  as  heir  to  her 
mother.  And  if  this  claim  had  any  force  or  colour,  yet 
the  right  of  Trieniief  the  wife  of  Crannelf  was  clearly  barred 
by  the  statute  of  limitations  of  the  38th  of  March^  1797, 
which  b&rred  all  claims  against  forfeited  estates,  not  assert* 
ed  in  five  years ;  and  Trirn^te,  when  that  act  was  passed, 
was  alive  and  a  widow. 

In  reviewing  the  accounts,  all  charges  and  disbursements 
by  the  defendant,  for  reparation  or  improvement  of  the 
property  so  purchased,  as  the  forfeited  estate  of  Crannelj 
are  of  course  to  be  disallowed ;  and  she,  also,  is  not  to  be 
charged  with  the  rents  and  profits  received  by  her  from 
that  land. 

5*  The  annual  rests,  and  the  consequent  allowance  of  Compound  lo- 
eompound  interest  to  the  defendant,  must  be  omitted,  lowed  io  fe?oar 

•M.  .  «       -  ,        .  •  .  »  ^       •  of  •trustee. 

This  mode  o(  computaiion  is  sometimes  resorted  to,  in  or- 
der to  meet  the  profits,  which  the  trustee  may  have  made 
out  of  the  trust  property,  and  will  not  disclose ;  but  it  cer- 
tainly cannot  be  allowed  in  favour  of  a  trustee. 

6.  Allowance  must  likewise  be  made  in  favour  of  the  An  cxecntriK 
plaintiffs,  for  what  shall  appear  to  the  master  to  have  been  ber  children,  at 
the  value  of  the  labour  and  services  of  the  mother  of  the  with  boerd,  Ac. 
plaintifis,  while  she  lived  in  the  family  with  the  defendant :  them  ibr  the 
and  this  charge  will  form  a  reasonable  set-oif,  as  far  it  labour  and  ler- 
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182l«       goes,  to  the  chaige  for  board  and  clothing  of  the  plaiotiflb' 
mother. 

7.  The  defendant  must  be  directed  to  deposit  with  the 
masteri  her  books  of  accountSi  documeuts,  and  original  eo- 
triesi  relating  to  the  matters  in  controTersyi  for  the  inspec* 
tion  of  the  plaintifls,  under  the  master's  direction,  and  ac- 
cording to  his  discretion  as  to  the  time,  mode  and  extent 
of  the  inspection,  and  the  nature  and  kind  of  accoonta, 
documents,  entries  and  vouchers,  to  be  so  deposited. 

8.  In  all  other  respects,  the  account  already  passed  upon, 
and  allowed  by  the  master,  is  to  be  taken  as  correct,  unless 
the  plaintifls  shall  be  able  to  point  out  and  satisfy  the 
master  of  further  mistakes  therein ;  and  so  far  ns  they 
shall  be  made  to  appear,  they  are  to  be  corrected. 

I  shall  direct  a  reference  to  a  master,  with  special  di* 
rectioni)  according  to  this  decree* 

Decree  accordingly. 


D.  Thompson  agaimt  Tappbn  and  Wife. 

lliis  Court  caimot  interfere  with  the  law  erf"  descent  of  real  praperty, 

or  the  established  order  of  distribution  of  penmnal  property,  for 
1  the  purpose  of  shifting^  the  burden  of  paying^  the  debts  of  the  intes* 

tate,  from  the  personal  to  the  real  estate,  or  to  correct  any  Hiegei. 
hardship  or  inequality  produced  by  the  law. 

.fiqftdZlK.  TBE  bit!  Rtated,  that  James  7%oni;won,  deceased,  a 
brother  of  the  plaintiff,  came  to  the  United  States^  an  alien, 
in  1798,  and  wa<(  naturalized  in  1813.  Th^t  Alexander 
Thompson,  deceased,  a  brother  of  the  plaintiff,  came  to  the 
United  States^  an  alien,  in  1801,  and  was  naturalized  in 
1810.  That  theplaitaifetimi  to  the  Untied  States  in  100.4, 
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&D  ftlieO)  and  still  remaina  an  alien.  That  WiJUam  Thon^  1831, 
«ofi)  a  brother  of  the  plaintiff,  came  to  the  Umitd  Slates^  an 
alien,  in  1816,  and  is  still  an  alien.  That  Ann,  a  sister 
of  the  plaintiff,  came  to  the  United  Statu  an  alien,  in  1818 
and  still  remains  an  alien*  That  J.  and  A*  Thompson^  in 
18)3,  entered  into  partnership,  as  distillers,  in  New-York^ 
and  cootinned  partners  until  (he  death  q(  Alexander  T.  on 
the  SOth  of  Jantiory,  1818«  That  while  partners,they  acqui- 
red a  cx>nsiderable  estate,  the  greater  part  of  which  was  ves- 
ted in  real  property  in  their  joint  names*  That  they  purcha- 
sed in  1816,  real  property  in  Cherry  and  Baiavia  streets, 
iacluding  their  distillery,  and  paid  therefor  10,250,  dollars, 
and  took  a  deed  in  their  joint  names,  and  they  borrow- 
ed from  John  Pimiej  money  towards  payment  for  the 
land  in  Cherry  and  Batavia  streets,  on  their  joint  notes, 
and  afterwards  secured  the  payment  thereof  by  a  bond 
and  mortgage.  That  in  1817,  J.nXidA.  71,  out  of  the 
profits  of' their  joint  concern,  purchased  another  real 
estate  in  fee,  in  Orange  and  Cross  streets,  for  which  they 
paid  8,000  dollars,  and  upwards,  and  took  a  deed  to  them 
jointly,  in  fee.  That  A.  T.  died  intestate,  the  30th  of 
January f  1818,  leaving  a  wife  still  living,  but  no  issue,  and 
three  brothers,  (one  of  whom  was  the  plaintiff,)  and  a  sis- 
ter. That  the/rfam/t^and  James  T.  then  entered  into,  and  ^ 
continued  their  partnership,  as  distillers,  until  the  death  of 
James  7.,  on  the  12th  of  Jidy,  1818.  That  James  T.  died 
intestate,  leaving  Sarah,  (defendant,)  his  widow,  and  leav- 
ing two  children,  and  two  brothers,  (one  of  whom  is  the 
plaintiff,)  and  a  sister.  That  administration  of  the  goods 
of  Alexander  T.,  was  granted  to  his  widow  and  thtplain* 
tiff.  That  the  plaintiff  acted  faithfully  as  administrator, 
and  also  managed  the  estate  of  James  T.,  after  his  death, 
with  the  approbation  of  Sarah  his  widow,  who  was  his  ad- 
ministratrix. That  James  and  Alexander  T.  on  the  22d  of 
Awgnst^  1817,  in  order  to  take  up  the  notes  given  to  John 
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1821*       Pimit,  fat  moneys   to  pay  for  the  lands  in  Cherry  and 
^^l^"^^"^^     Batavia  streets,  and  for  some  other  small  sums  doe  to 
▼.  htm,  gave  him  jointly,  a   bond   and    mortgage  of   the 

lands  in  Orange  and  Cron  streets,  to  secure  4,500 
dollars.  That  the  plaintiff  paid  to  John  P.  the  interest  of 
the  mortgage*  That  the  widow  and  children  of  Jamte 
Thompttm^  claim  not  only  their  father's  moiety,  so  piircha* 
sed  hy  Alexander  and  Jamee  T.,  in  the  said  real  estate,  bat 
also,  the  moiety  o{  Alexander  T,  in  the  said  real  estate,  (as 
the  plaintiff  and  his  brother  and  sister  are  aliens,)  subject 
to  his  widow's  dower.  Thai  the  plaintiff  is  obliged  to  ac- 
quiesce m  that  claim*  That  the  defendant  5araA,.also,  in- 
sists, that  the  personal  estate  of  Alexander  T.  shall  be 
taken,  and  applied  towards  satisfaction  of  the  bond  and 
mortgage,  so  as  to  disencumber  the  real  estate  of  the  said 
Alexander  T.  in  which  the  plaintiff  and  his  brother  and 
sister  have  no  interest,  but  are  excluded,  because  they  are 
aliens ;  and  which  exclusion  does  not  apply  to  the  personal 
estate.  That  the  plaintiff  has  adjusted  the  partnership  con- 
cerns o(  Alexander  and  James  71,  so  far  as  to  ascertain  that 
whatever  sum  remains  in  the  hands  of  the  plaintiffs  it  is  not 
sufficient  to  pay  to  the  plaintiff,  WiUiam  T.  his  brother,  and 
Ann  his  sister,  and  the  widow  o(  Alexander^  T.  their  distri- 
butive shares  of  the  personal  estate  of  Alexander  T.,  after 
paying  his  debts,  exclusive  of  the  bond  and  mortgage  debt 
aforesaid,  which  bond  ought  to  be  paid  by  the  persons  en- 
titled to  the  real  estate  of  Alexander  T.,  from  which  the 
plaintiff,  and  his  brother  and  sister,  are  excluded.  That  the 
defendant  is  attempting,  by  a  suit  at  law,  to  force  the  ba* 
lance  of  the  moneys  of  Alexander  T.  out  of  the  hands  of 
the  plaintiff,  to  be  applied  towards  payment  of  that  bond 
to  John  PimiCf  and  thereby  applying  the  personal  estate 
of  Alexander  T.,  in  which  the  plaintiff  has  an  interest,  to 
disencumber  his  real  estate,  in  which  the  plaintiff  has  no  in- 
terest ;  and  the  defendants  have  commenced  an  action 
against  the  plaintiff  for  such  balance. 
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Praytr,  for  an  injunctioD  to  stay  the  suit  at  law,  and       1821. 
for  general  relief. 


Thompsoii 

V. 

Bogardus,  for  the  plaintiff,  now  moved  for  the  injunction.      Tapped. 

P.  W.  Radcliff,  contra.  He  cited  3  Johns.  Ch.  Rep. 
312,  257.  1  P.  Wm.  291.  1  Atk.  487.  1  Madd.  Ch. 
477.     3  P.  Wm.  369. 

The  Chancellor  denied  the  motion,  on  the  ground, 
that  the  established  course  of  descent  of  the  real  estate,  and 
the  established  order  of  distribution  of  the  personal  estate 
of  Alexander  Thompson^  deceased,  was  not  a  sufficient  rea- 
son for  shifting  the  burden  of  paying  his  debts  from  the 
personal  to  the  real  estate.  This  Court  cannot,  he  said,  un- 
dertake to  interfere  with  the  law  of  descent,  or  to  endeavour 
to  correct  what  may  be  deemed  its  hardship  or  inequalities. 
The  cases  do  not  afford  any  such  principle  or  precedent. 

Motion  denied. 


Vol.  V. 
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1821. 

CosTKB  and  others  agaiwt  Muebay  and  Mcbrat. 

Where  goods  in  which  both  parties  were  interested,  were  sent  to 
the  defendants,  who  agreed  to  be  accountable  for  the  share  of  the 
plaintife,  or  the  proceeds,  thereof,  and  to  charge  no  commission  on  the 
'  /  sale,  it  teems  not  to  be  ^^  a  trade  of  merchandise,  between  merchant 
and  merchant,^  within  the  meaning  of  the  exception  in  the  statute 
of  limitations.    [Sett.  24  c*.  183.  s.  5.     IJT.ILL.  184.] 

The  defeddanlB,  in  $Uch  case,  are  considered  as  trustees  or  gratuitous 
bailees  for  the  plaintiffs ;  and  the  statute  of  limitations  does  not  apply 
to  a  direct  trust,  as  between  the  trustee  and  eedvi  fue  tnut ;  nor  to 
parties  standing  in  relation  of  principal  and  agent  or  factor,  and  not 
in  the  proper  relation  of  debtor  and  creditor^  or  of  joint  partneis  y\ 
trade. 
.  Whether  the  exception  in  the  statute  does  not  apply  to  other  penoni 
than  merchants  ?  Quen* 

Whether  eren  open  accounts  between  mereftoti/f^  where  the  last  itemisi 
abore  six  years  standings  are  not  within  the  statute  of  liinitations  ^ 

If  part  of  an  open  current  account  be  within  six  years,  it  draws  after  it 
items  beyond  six  years,  so  as  to  protect  them  from  the  statute. 

To  bring  a  case  within  the  exception,  there  must  be  mutual  accounts 
between  the  parties.  Where  all  the  items  are  on  one  side,  the  last 
item,  though  within  six  years,  does  not  draw  after  it  tjiose  of  longer 
standing. 

Xov    12th,       Thb  bill,  (filed  Jtme  23d,  1821,)  stated,  that  the  plaintiflk 
lOth.  were  assignees  of  the  Colwnbian  Insunmce  Company ^  which 

company,  on  the  2d  o(^pril^  1810,  iosared  for  the  house  of' 
7.  S.  Clarkson  ir  Co.  10,000  dollars,  on  sugars,  on  board 
of  the  ship  Egtria,  belonging  to  the  defendants,  on  a  voyage 
from  J^eW'York  to  Ru$s%a.  The  voyage  was  brol^cn  up  at 
Copenhagen^  and  the  cargo  abandoned  to  the  insurers,  who 
paid  the  loss  ;  and  the  property  was  assigned  to  them  on  the 
23d  of  JIfay,  1811.  The  sugars  were  sold,  and  the  proceeds 
of  them  received  by  George  IHckeneoni  agent  of  the  iosu- 
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jeeri,  at  Copenhagen.  In  the  summer  of  1813,  D.  as  agcal  1821. 
of  the  insurers,  and  the  (defendant  James  B.  M.  as  agent  i>( 
the  defendants,  made  a  joint  purchase  of  linens  at  Coperi' 
hagen.  D.  paid  one  third  ot  the  price  out  of  the  proceeds  t>f 
the  sugars ;  and  it  was  a^eed  that  the  linens  should  be 
shipped  on  joint  account  of  the  principals  of  the  two  agents, 
and  that  the  plaintiffs  should  be  entitled  to  one  third  of  the 
proceeds  ;  and  that  if  the  sale  of  the  linens  was  made  by  the 
defendants,  no  commission  should  be  charged  on  such  sale. 
Jamet  B.  M.J  on  the  7th  of  JuZy,  181 3,  wrote  a  letter  to  D., 
admitting  the  interest  of  the  plaintiffs  to  Me  third  of  the 
linens,  and  the  net  proceeds  thereof,  and  they  to  be  charge- 
able  with  one  third  of  the  expenses,  but  with  no  commis^ 
sions,  if  the  linens  were  sold  by  the  defendants.  The  linens 
were  shipped  from  Copenhagim  by  the  defendants,  or  under 
the  direction  of  James  B.  JIf .,  for  and  on  their  behalf,  to  the 
U.  S.1  and  came  to  the  defendants^  wiio  sold  them,  recrived 
the  proceeds,  and  mingled  the  moneys  so  arising  from  the 
sale,  with  their  own  money.  The  Columbian  InsUrancB  Com" 
pany  became  insolvent,  and  the  plaintiffs  were  appointed  a!^ 
signees  on  the  22d  of  Jlfay,  1813*  1).,  in  the  spring  of  1 814, 
delivered  to  the  plaintiffs  an  order  on  the  defendants  for  one 
third  of  the  linens,  or  the  proceeds,  &c«  The  defendants 
admitted  to  the  plaintiffs,  that  they  had  the  proceeds,  and 
furnished  the  plaintiffs  with  an  account  thereof.  The  biA 
alleged,  that  the  defendants,  in  their  account,  charged 
expenses,  which  were  unwarrantable,  such  as  1,000  dol- 
lars for  insurance,  and  1,153  dollars  for  comniissions,  and 
refused  to  account  for  the  one  third  of  the  proceeds,  unless 
those  charges  were  allowed. 

The  defendants  put  in  a  plea  of  the  statute  of  limitations, 
and  an  answer  denying  any  promise  to  pay  within  six 
^ears. 

Mvember  12th.    The  cause  was  heard  on  the  pleadings, 
K  Sedgwick,  for  the  defendants.    He  cited  2  Saur^.  127. 
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1831.  note.  2  Johns.  Rep.  200.  6  Ve$ey,  580.  586.  15  Fe^ey, 
198.  18  Veseif,  286.  1  Merivah's  Rep.  498.  3  Tyn^s 
Mass*  Rep.  201. 


G.  GriffiHy  cotitra.  He  cited  1  Vemotij  456.  3  Bro.  C. 
C.  633.  639.  no^e.  ^  Jlik.  105.  ^Festy.jm.  280.  572. 
582,  583.     10  Vesey^  466,  467.     2  Freeman'*  /?e;>.  22. 

The  Chancellor.  It  has  been  contended,  on  the  part 
of  the  plaintiffs, 

1.  That  this  case  came  within  the  exception  in  the  statute 
of  limitations,  as  being  an  action  *'  which  concerned  the 
trade  of  merchandize,  between  merchant  and  merchant, 
their  factors  or  servants ;"  and, 

2.  That  the  claim  contained  in  the  bill,  related  to  the 
execution  of  a  (rust,  and,  therefore,  was  not  within  the 
statute. 

1.  To  bring  a  case  within  the  exception  in  the  statute, 
there  must  be  mutual  accounts,  and  reciprocal  demands 
between  two  persons.  This  was  so  ruled  by  Mr.  J.  Deni- 
son,  in  Cotes  v.  Harris.  (BuUer^s  Ji.  P.  149.  150.^  Lord 
Kinyon  said,  afterwards,  (PtaktU  X.P.  121  and  6  Term 
Rep.  193  j  that  he  took  a  note  in  that  case,  and  furnished  it 
for  publication,  and  ihat  Denisvn^  J.  was  well  acquainted 
with  the  import  of  the  statute,  and  said,  that  where  all  ihe 
kems  were  on  one  side,  the  last  item,  though  within  six 
years,  did  not  draw  after  it  those  of  a  longer  standing. 
There  roust  be  mutual  accounts. 

In  the  present  case,  there  was  no  account  current  between 
the  parties.  There  are  no  mutual  and  reciprocal  demands. 
The  demand  is  all  on  one  side,  except  it  be  the  charge  of 
expenses  and  commissions  incident  to  the  very  subject 
matter  in  question ;  and  I  should  much  doubt  whether 
this  made  it  a  case  of  mutual  accounts  within  the  mean> 
ing  of  the  exception.  The  defendants  took  charge  of, 
and  agreed  to  be  accountable  for,  some  goods,  or  the  pro- 
ceeds Uiercof,  in  which  the  parties  had  a  joint  interest :  and, 
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€18  concerns  these  parties,  and  as  between  them,  this  hardly       1821. 
seems  to  be  a  *'  trade  of  merchandize  between  merchant 
and  merchant."    Possibly,  however,  that  is  not  necessary, 
as  Lord  Kenyan  has  ruled,  (PeakeU  N.  P.  122.)  that  the 
exception  extended  to  other  persons  than  merchants. 

Bat  if  it  were  admitted  to  be  a  case  of  merchandize, 
between  merchant  and  merchant,  yet  the  sale  of  the  goods, 
and  the  receipt  of  the  proceeds  by  the  defendants,  and  their 
accountability  for  them,  were  all  prior  to  six  years  before 
filing  the  bill,  and  it  becomes  a  very  serious  question 
whether  the  statute  does  not  apply  to  such  a  case*  The 
question  has  been  much  discussed,  and  given  rise  to  con- 
tradictory opinions  and  decisions,  and  seems  not  to  be  de- 
finitively settled  at  Westminster  Hall^  even  to  this  day. 

It  has  been  contended  on  one  side,  that  the  exception  in 
the  statute  of  limitations,  expressly,  and  without  any  quali- 
fication, excludes  merchant's  accounts,  and  that  if  it  appears 
in  the  case,  that  the  action  concerned  the  trade  of  merchan- 
dize between  merchant  and  merchant,  no  length  of  time 
was  a  bar,  as  the  exception  in  the  statute  prevented  its  ap- 
plication absolutely  to  such  a  case. 

The  case  of  Sandys  v.  Bladwclly  (Sir  William  Jones^  40 1 .) 
contains  an  observation  to  that  efiect.  An  account  was 
made  between  F.  and  £.,  both  merchants^  and  B.  acknow- 
leged  1,200  pounds  due,  and  F.  claimed  more,  and  before 
the  whole  account  was  finished,  F.  died.  His  executor 
filed  a  bill  against  £*,  who  pleaded  the  statute  of  limitations  ; 
and  JoneSj  Cooke  and  Barkeleyf  justices,  to  whom  it  was 
referred  from  Chancery,  certified  it  was  no  bar,  because  the 
account  was  not  ended,  and  because  it  was  between  mer- 
chants. 

The  last  ground  taken  by  the  judges. of  the  K.  B.,  in 
this  case,  viz*  became  it  was  between  merchants^  goes  to 
prove,  that  matters  of  merchandize,  betweea  merchants, 
were  not  within  the  statute  of  limitations.  But  this  whole 
case  is  too  loos^e  and  concise  to  be  of  much  authority,  and 
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182U  there  is  another  groinid  mentioned  in  the  case,  which  nigbt 
have  been  sofficient  tO  snpport  the  opinion  orcommon  law 
judges,  viz.  that  the  aeeoynt  v>a$  not  ended.  It  was  an 
open  current  account,  and  part  of  it  might  have  been  with- 
in the  six  years*  There  are  much  weightier  authorities  in 
support  of  this  side  of  the  question.  Thus,  Lord  Hard- 
wicktj  on  the  9th  of  Jutj/^  1737,  according  to  a  case  refer- 
red to  by  Lord  Eldtm,  in  19  Vesey^  180.  said,  that  the 
exception,  as  to  merchants*  accounts,  is  not  to  be  con- 
fined to  open  accounts  merely,  for  between  common  per- 
sons, so  long  as  the  account  is  continued,  the  statute  does 
not  bar.  The  exception,  therefore,  he  said,  must  mean 
something  more ;  and  he  seemed  to  think  that  bettpeen  liter- 
chants^  an  open  account  would  do,  though  there  had  been 
no  dealing  within  six  years.  So,  also,  in  Catlin  v.  Should^ 
ing,  f6  Term,  189.)  Lord  Kenf^on  observed,  that  where 
there  was  no  item  of  account  at  all  within  six  years,  the  plea 
would  bar,  unless  tlie  plaintiff  could  bring  his  case  within 
the  exception  concerning  merchnnts^  accovnts^  and  then  the 
plaintiff  is  not  bound,  though  there  be  no  transaction  of  any 
kind  between  the  parties  for  six  years.  .  These  observations 
of  the  chief  justice  were,  however,  rather  extra  judicial, 
for  in  that  case^  there  were  credits  on  each  side  within  six 
years,  so  as  to  render  it  a  current  and  open  account. 

On  the  other  side,  there  is  a  class  of  cases,  which  go  to 
show,  that  the  exception  in  the  statute  of  limitations  extends, 
even  as  to  merchants'  accounts,  only  to  cases  'n  which  there 
had  been  some  transactions  within  six  years.  In  such 
cases,  the  items  within  the  time,  will  draw  to  them  and  pro- 
tect all  the  prior  items  in  an  open  and  running  account, 
though  reaching  beyond  the  six  years.  There  are  several 
pretty  strong  cases,  and  some  adjudications  on  the  point. 

In  Webber  v.  Tm//,  (  2  Saund.  124.)  the  suit  vaifi  at- 
4Mmpnt,  by  a  merchant  against  a  merchant,  and  a  plea  of 
the  statute  of  limitations.  The  replication  averred,  that 
the  promises  arose  on  trade,  between  merchant  and  mer^^ 
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cbaDt,  concerniog  merchandise ;  and,  on  demarrer,  jadg-  1831. 
ment  wai  rendered  for  the  defendant.  It  was  declared,  that 
the  statute  intended  only  to  except  acconnts  open  or  cur- 
rent, between  merchants,  and  not  accounts  stated  between 
tbem^  though  the  counsel  for  the  plaintiff  pressed  the  posi- 
tion, that  actions  concerning  merchandize  were  absolutely 
excepted.  The  next  case  arose  on  the  equity  side  of  the 
Exchequer,  in  Bridges  v.  Mitchell :  {GUb.  Ej.  Rep.  224. 
12  G.  I.)  that  was  a  bill  by  one  merchant  against  another 
for  an  account,  and  a  piea  of  the  statute  of  limitations, 
The  Court  held  the  plea  to  be  good,  and  said,  thai  the 
statute  had  always  been  construed  to  except  open  accounts 
between  merchant  and  merchant,  but  if  the  open  accounts 
be  by  subsequent  acts  continued,  they  are  not  bound ;  but 
if  such  accounts  be  by  the  plaintiff  deserted,  then  they  are 
barred.  •  In  JVelford  v.  Liddel,  {^Fesetfy  400.^  there  was  a 
bill  for  an  account,  and  a  plea  of  the  statute.  It  was  for 
an  account  concerning  transactions  between  the  plaintiff 
and  his  deceased  father.  The  case  does  not  stale,  whether 
the  account  concerned  oiercbandize  between  merchant  and 
merchant ;  but  Lord  Hardzoitke  goes  on  to  observe,  that 
**  It  was  a  pretty  difficult  construction  here  to  apply  that 
exception  in  the  statute,  relating  to  merchants'  accounts. 
It  is  not,  that  the  defendant  may  not  plead  the  statute  in 
all  cases,  where  the  account  is  closed  and  concluded  be- 
tween the  parties,  and  the  dealing  and  transaction'  over. 
It  was  not  the  meaning  to  hinder  that ;  but  it  was  to  pre- 
vent dividing  the  account  between  merchants,  where  it 
was  a  running  account,  when,  perhaps,  part  might  have 
begun  long  before,  and  the  accoont  never  settled,  and  per- 
haps there  might  have  been  dealings  and  transactions  with- 
in the  time  of  the  statute^'  He  accordingly  allowed  the 
plea.  This  opinion  is  not  to  be  reconciled  with  the  prior 
doctrine  of  Lord  Hardwicke^  already  referred  to,  and  the 
two  decisions  seem  to  contain  directly  opposite  construe* 
tions  of  the  statute. 
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1821.  Thecaseof  JIfaftJn  v.  HeaihcoUf  before  Lord  Jitrtrihing- 

ion,  (2  Eden,  169.)  is  a  decision  in  conformity  with  this  last 
opinion  of  Lord  H,  It  was  a  bill  for  an  account  of  mercan- 
tile transactions  ;  and  the  defendant,  in  his  answer,  set  up 
the  statute  of  limitations.  The  Chancellor  observed^  that 
^'  merchants'  accounts,  after  six  years  total  discontinuance  of 
dealings,  were  as  much  within  the  statute  as  other  accounts. 
The  difference  was,  that  a  continuance  afterwards,  would 
prevent  the  statute  running  against  merchants'  accounts,  but 
iffovld  be  a  bar  as  to  all  ariides  before  six  years  in  other  ac- 
counts.^^ 

We  come  next  to  the  decision  of  Liord  Rosslt/n,  in  Craw^ 
ford  V.  Liddtll^  in  1796,  which  appears  to  be  also  directly  in 
point,  if  we  may  rely  upon  an  imperfect  note  of  the  case, 
as  Cited  by  the  counsel,  in  Jones  v.  Pengree^  6  Vtsty,  580. 
It  was  a  bill  for  an  account,  and  a  plea  of  the  statute,  with  aa 
averment,  that  it  was  not  a  merchant's  account  The  Lord 
Chancellor  held,  that  the  meaning  of  the  exception  in  the 
statute  was,  that  if  any  transactions  between  the  parties  took 
place  within  six  years,  none  of  the  transactions  should  be 
barred ;  but  that  when  all  the  transactions  were  over  sii 
years,*  the  statute  might  be  pleaded,  as  well  to  merchants' 
accounts  as  others ;  and  the  plea  was  allowed.  This  opinion 
was  in  accordance  with  the  prior  decision  of  Lord  North- 
ington. 

But,  notwithstanding  these  several  strong  opinions  and 
decisions,  the  question  was  not  considered  as  settled ;  and 
the  facts  in  the  cases  cited  were,  perhaps,  viewed  as  not 
bringing  up  the  very  point  now  under  discussion*  In 
Jones  v.  Pengrte  (6  Vesey,  680.)  the  same  question  was> 
raised  and  discussed,  and  most  of  the  cases  on  the  point  cited. 
But  the  cause  went  off  on  another  point,  and  no  opinion  was 
expressed  by  Lord  lUdonon  the  question*  The  same  thing 
may  be  said  of  the  case  of  Dvffy.  East  India  Company,  (15 
Vesey,  198.)  where  the  question  was  very  fully  discussed, 
and  treated  as  an  open  question    The  two  points  raised^ 
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were,  whether  a  demand,  opoo  a  single  transaction  of  sale  be*  1831 . 
iween  merchant  and  factor,  was  within  the  exception  as  to 
merchants'  accounts,  in  the  statute  of  limitations;  and  whether 
the  exception  applied  to  merchants'  accounts  generally,  or 
to  (hose  only  with  items  continuiiig  within  six  years.  The 
counsel  for  the  defendants  asserted,  that  there  was  no  inttance 
of  an  account  between  merchants  closed  for  six  years,  that  bad 
been  treated  as  open  and  continning,  and  as  within  the  excep* 
tion,  and  such  an  instance,  in  that  commercial  country,  ought 
to  have  been  shown  on  the  other  side.  They  contended, 
that  merchants  were  peculiarly  liable  to  loss  of  vouchers, 
and  ought  to  be  protected  by  the  statute  equally  with  other 
persons,  and  that  to  exclude  merchants'  accounts  altogether, 
and  to  bold  it  immaterial  whether  the  account  was  continu- 
ing, or  the  parties  had  ceased  ta  be  merchants  for  forty 
years,  would  render  the  statute  useless,  and  be  very  incon- 
venient. 

The  Master  of  the  Rolls    decided  the  cause  on  other ' 
grounds,  and  took  no  notice  of  this  point. 

In  Barber  v.  Barbery  ( 1 8  Veset/j  286.)  the  question  was 
again  brought  before  Sir  Wm.  Grantj  the  master  of  the 
rolls.  It  was  a  bill  for  an  account  against  the  repre- 
sentatives of  a  surviving  partner,  and  a  plea  of  the  sla* 
tute  of  limitations.  The  counsel  on  one  side  contended, 
that,  as  all  dealings  had  ceased  above  six  years,  the  statute 
was  a  bar  to  merchants'  accounts,  and  the  counsel  on  the 
other  side  insisted,  that  merchants^  accounts  were  excepted 
by  the  words  of  the  statute.  It  was  decided  that  the  case  was 
within  the  statute,  as -all  accounts  had  ceased  for  six  years. 

This  case  would  seem  to  have  been  sufficient  to  have  ended, 
forever,  all  further  agitation  of  this  old  and  vexed  question. 
But  afterwards,  in  Foster  v.  Hodgson^  (19  Fe«ey,  180.)  the 
very  same  point  came  again  before  Lord  Eldon.  It  was  a  bill 
upon  an  open  and  running  account,  The  defendant  was 
a  banker  and  the  plaintiff  a  merchant.  7'bere  was  no 
settlement  or  demand  for  12  years,  and  a  demurrer  was 
Vol.  V.  67  v 
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18S1.       put  in,  founded  upoo  the  statute  of  limitations*    The  ttn« 
^f^^^'^^     tate  was  pre8sed»  and  among  olbers,  by  Sir  Samuel  RwMhf^ 
V.  the  very  distinguished  counsel,  who  had  contended  for  the 

UBRAY.  application  of  ibeslalute  in  all  the  other  cases,  which  have 
been  cited  from  the  youi^ger  Fetey*  It  was  observed,  that 
a  notion  had  prevailed  that,  by  the  efiect  of  the  ezceptioo 
in  the  statute,  there  was  no  limitation  to  a  suit  upon  mer- 
chants' accounts,  but  that  the  meaning  was,  that  if  the  last 
item  of  the  account  was  within  s'z  years,  that  preserves  all 
the  preceding  items  of  debt  and  credit  from  the  operation  of 
the  statute.  Lord  Eldon  said,  that  the  bill  had  no  allegation 
that  the  foundation  of  the  suit  was  accounts  relative  to 
mtrchandise  httwttn  merchant  and  merchant.  He  did  not, 
therefore,  decide  the  question,  though  be  took  notice  of 
the  conflicting  decisions,  and  observed,  that  the  case  in 
1  Vemonj  474.  that  the  statute  was  no  bar  to  an  open 
account,  was  overruled  by  Lord  Talbot^  who  held,  that  an 
open  account  was  within  the  statute,  unless  some  item  of 
^  charge  and  debit  was  within  six  years.     He  further  observ- 

ed, that  the  doctrine  upon  the  question,  whether  the  same 
law  that  applies  to  open  accounts  applied  also  to  merchants^ 
aecotmtf,  was  not  to  be  reconciled. 

Thus  stands  this  question  upon  the  English  authorities. 
It  still  remains  to  be  definitively  settled,  though  I  think 
the  weight  of  authority  is  much  in  favour  of  the  applica* 
tion  of  the  statute  to  open  merchants*  accounts,  when  the 
item  is  above  six  years  before  the  commencement  of  the 
suit ;  and  it  is  rather  surprising,  that  Lord  Eldon  should 
consider  the  point  as  still  unsettled,  after  the  decisions  of 
Lord  Northington^  Lord  Rosslyn^  and  Sir  Wm.  Grant* 
In  Ranchander  v*  Hammond^  (2  Johns.  Rep*  200.)  our 
Supreme  Court  considered,  that  the  English  decisions  ap« 
plied  entirely  to  our  statute,  notwithstanding  some  slight 
variation  in  tbe  phraseology  of  ihe  act ;  and  that  the  excep- 
tion in  the  act  applied  only  to  open  and  current  accounts. 
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wd  not  to  accounts  sfated.  Bat  whether  some  part  of  an  1821. 
open  carrent  account  must  fall  within  the  six  years,  to  bring 
ihe  case  within  the  exception,  is  a  distinct  question,  not 
hitherto  decided  in  our  Courts.  It  is  only  settled,  that 
if  part  of  an  open  current  account  be  within  six  years,  that 
part  draws  after  it  the  articles  beyond  six  years,  so  as  to 
protect  them  from  the  statute.  The  -cases  cited  assume 
Ibis  rule,  and  it  was  so  decided  ako  in  Cogsweti  v.  Dolli^ 
0er,  2Ma$$.  Term  Rep. 2i7^ 

Assuming  the  case  before  ii>e  to  be  one  that  concern- 
ed the  trade  of  merchandize  between  merchant  and 
merchant,  I  should  rather  be  inclined  to  think  the 
statute  was  weH  pleaded,  and  that  the  case  did  not 
fall  within  the  exception.  It  is  not,  however,  necessa- 
ry to  give  any  decided  opinion  on  the  question,  because 
the  case  does  not  require  it,  as  it  seems  not  to  be  a  case 
of  mutual  accounts,  and  so  not  within  the  exception.  But 
as  the  general  question  was  made  a  point  upon  the  argu- 
ment, and  as  it  is  not  altogether  settled,  whether  such  avase 
as  the  one  presented  by  the  pleadings,  might  not  be  deem- 
ed to  fall  within  tlie  exception  to  the  statute,  I  thought  it 
would  be  useful  to  review  the  principal  cases  on  this  much 
litigated  subject. 

2.  The  other  ground,  taken  by  the  plaintiff's  counsel, 
appears  to  me  to  be  decisive,  in  their  favour,  and  to  take 
the  case  out  of  the  statute,  without  having  recourse- to  aj?ro- 
vkot  which,  if  orrginally  clear  upon  the  text  itself,  has  been 
rendered  perplexed  and  litigious,  by  the  commentaries  <of 
counsel,  and  the  contradictory  doubts  and  decisions  of 
Courts. 

If  there  was  a  trust  rrea ted  in  tlie  defendants,  (o  account 
8(S  agents  or  trustecit,  for  these  goods,  or  the  avails  thereof, 
the  case  is  not  within  the  statute,  for  that  does  not  reach 
to  matters  of  direct  trust,  as  between  trustee  and  cestui  qut 
trust.  ( Fidk  the  cases  referred  to  in  1  Eq.  Cos.  Abr.  303. 
A.  -and  3  Johns.  Ch.  Rep.  216.  2fi%)  It  appears  very 
dearly,  that  here  wasa  trust,  a  deposit  to  be  accounted  fbr. 
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1821.       The  defendants  aMoroed  the  charge  and  direciaon  of  tbe 
"^^^^^^^      goods  in  which  the  Gdtmbian  Imuratice  dmpanjf  had  an 
^v"*       interest  to  one  third  part     They  became  the  agents  or 
MuRftAT-      factors  of  the  company*  at  to  the  amount  of  their  iotereat, 
and  were  entitled  to  their  reimbui^fement  and  indemoitj 
for  all  charges  and  expenses  iiicurred  by  them  id  the  ex- 
ecution  of  the  trast.      The  defendants  were  to  have  no 
commissions  if  they  sold  the  goods,  aad  tbe  deposit  with 
them  was  in  the  nature  of  a  gratuitous  bailment  or  trosL 
The  parties  were  not  partners,  and  accountable  for  each 
others  act?.     They  bad   respectively  their  aliquot  shares 
of  the  cai^,  shipped  by  the  defendants  from  CofttAagmf 
and  the  latter  had  the  possession  and  control  of  the  entire 
interest  of  both  parties,  and  assumedtbe  direction  and  diapo* 
sHioa  of  the  whole,  and  were  to  acconnt  to  the  company  for 
their  proportion  of  tbe  proceeds.    This  was  a  plain  case  of 
trust.     Tbe  parties  stood  not  in  the  relation  of  debtor  and 
creditor,  or  of  joint  partners  in  trade,  bnt  in  the  relation  of 
agent  or  factor  and  principal,  and  the  statute  of  limitations 
does  not  apply  to  the  case.     In  Godfrey  v.  Saunders^  (3 
Wils.  94.J  the  defendant  was  sued  in  an  action  of  account, 
as  factor     He  plead  tbe  statute  of  limitations,  that  there 
was  not  any  open  account  between  tbeai  within  bix  years. 
Tbe  plaintiff  replied,  that  he  was  a  merchant,  and  iherle- 
fendant  his  factor,  and  had  the  care  of  goods  to  render  an 
account^  and  that   the  account  concerned   trade  and  mer- 
cband  zc,  and  was  never  adjusted.  Tbe  defendant  rejoined, 
thni  (.he  account  did  not  concern  trade  and  merchandize. 
Upon  the  trial,  this  issue  was  given  up  by  the  defendant's 
counsel,  and  ihejury  found  for  the  plauitifT,  and  there  was 
a    judgment  quod    computet.      This  is  a  case  showing 
clearly,  that  a  fat-tor  is  responsible  upon  an  open  account^ 
though  not  within  six  years.      So  in  StUet  ¥•  Donaldson^ 
(2  Dallaff^  264.)    the  defendant  set  off  against  a  bond  an 
unliquidated  account  between  him  and  the  plaintiff,  con- 
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ceraing  the  sale  of  goods  by  the  plaintiff  as  agent  and  fac- 
tor for  the  defendant.  And  tboogh  the  plaintiff  objected 
to  the  proof  of  the  set  off,  on  the  groand,  that  the  statute 
of  limitations  was  a  positive  bar,  as  there  was  a  lapse  of 
17  years  since  the  dale  of  the  last  itpm  of  the  account,  yet 
the  evidence  was  admitted,  and  the  decision  of  the  Court  of 
Common  Pleas  of  Philadelphia,  wa^  affirmed  on  error  to  the 
Supreme  Court,  on  the  ground,  that  the  accounts  were  not. 
within  the  act  of  limilaliotts*  It  is  an  anciently  settled  rule, 
{I  Ch.  Ca-  20.  3  Ch.  Rep.  5.)  that  if  one  person  receives 
money  in  trust  for  another,  he  cannot  plead  the  statute  in 
bar  of  an  account.  In  HoStt'case,  (2  Fen/.  345.)  money 
was  lent  to  /?.,  to  be  disposed  of  9aA.  should  direct,  and  it 
was  held,  that  this  was  a  depontum^  and  a  trust  to  A*^  and  the 
statute  coald  not  be  plead*  The  preset  is  as  strong  a  case 
of  trust,  a<(  any  that  have  been  alluded  to.  The  defendants 
take  the  plaintiffs'  goods,  to  account  for  them  without  com- 
mission, and  they  convert  the  goods  into  cash,  and  receive 
the  proceeds,  and  now  set  up  the  statute.  Under  the  cir- 
cumstances of  the  case,  as  admitted  by  the  plea,  there  can- 
not well  be  conceived  a  grosser  breach  of  trust,  and  of  the 
obligations  of  go*  d  faith. 

I  shall,  accordingly^  on  this  second  ground,  overrule  the 
plea,  and  re<ierve  the  question  of  costs,  until  the  final  bear- 
ing, and  direct  the  defendants  to  answer  in  four  weeks,  after 
service  upon  their  solicitor  of  a  copy  of  this  order. 

Order  accordingly. 


llAtoir 

V. 

ROQIBVBLT. 
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S.  Mason  mgaitist  Rooskvjblt  and  others. 

Whero  an  adminittrairix^  a  few  days  after  the  death  of  the  inteBtatei 
committed  the  entire  possession  and  management  of  the  estate  to  R., 
to  whom  she  g^ve  a  power  of  attorney  to  collect  dehts,  kc.  Htlij 
that  R.y  who  admitted  that  he  accepted  the  agency  from  motireaof 
benevolence,  as  a  friend  and  relation  of  the  family,  was  not  entitled 
to  commwionM^  on  the  moneys  received  and  paid  by  him,  nor  any  al- 
lowance for  his  services  in  relation  to  the  estate. 

Such  an  agent,  however,  is  not  chargeable  with  inlertd  on  moneys  be- 
longing to  the  estate,  received  by  him,  under  the  directions  of  the 
administratrix. 

df/t/er,  where  he  assumes  to  act  as  guanlian  to  the  infant  heirs,  and 
receives  the  rents  and  profits  of  the  veal  estate. 

Whether  on  a  bill  filed  by  a  creditor  iot  an  account,  a  master,  on  an 
order  of  reference  to  him,  to  take  the  account,  can  charge  the  debtor 
with  iniercMy  exc^t  on  dehts  which  would  carry  interest  in  a  Court 
of  law?  Q^ere.  - 

On  a  bill,  filed  by  the  heirs  of  the  intestate  against  J?,  agent  of  the  ad- 
ministratrix, for  an  account,  the  testimony  of  the  administratrix^ 
who  had  been  released  by  the  plaintiff,  is  not,  of  itself,  suffipient 
s^gainst  the  answer  of  the  defendant 

It  jeetRj,  that  a  release  of  the  administratrix,  as  principal,  in  such  case, 
would  be  a  discharge  also  of  the  defendant  as  her  agent. 

THTS  was  a  rehearing  on  the  petition^  in  the  matter  jof 
the  heirs  of  Samuel  J^tcoll,  deceased,  to  be  let  in  to  prove 
their  debts  against  the  estate  of  C.  C.  Rooitveli^  deceased, 
on  taking  the  account  before  the  master,  in  the  above 
cause,  on  exceptions  taken  to  the  master's  report. 

The  bill,  in  this  cause,  was  filed  on  the  10th  of  Decem- 
ber^ 1817,  by  the  plaintiff,  for  herself,  as  creditor;  and 
such  other  creditors  of  C*  C.  AooseveZt,  deceased,  as  should 
come  in,  be.  against  the  executors,  heirs  and  devisees  of 
(7.  C.  R.f  for  an  account  of  the  personal  estate,  and  for 
a  sale  of  his  estate,  and  payment  of  their  demands. 

An.  order  of  reference  to  a  master  to  take  and  state  an 
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account  of  the  real  and  personal  estate  of  the  intestste,       ISS^l.- 
and  of  the  debts  due,  was  entered  on  the  30th  of  Jvne^ 
1818 ;  and  the  master  made  his  report  on  the  20th  of  Octo- 
ber, 1818. 

The  petitioners,  on  the  SOtb  of  J^avember^  1818,  ob- 
tuned  an  order,  on  an  ex  parte  hearing,  admitting  them, 
as  parties,  to  appear  before  the  master,  and  prove  their 
accounts  and  demands  against  the  estate  of  C.  C.  R. 

It  appeared,  that  prior  to  this  order,  the  heirs  of  Mcoll 
had,  on  the  4tb  of  Aprils  1813,  filed  their  bill  against 
C.  C»  R.  for  an  account  of  the  rents  and  profits  of  the  real 
estate  of  JVl,  and  the.prpceeds  of  certain  parts  of  the  real 
and  persona]  estate,  which  had  come  to  bis  hands,  as 
guardian  of  the  heirs,  or  otherwise,  in  their  right  and 
behalf,  and  in  right  of  the  widow  of  JV.,  who  had  been  ap* 
pointed  administratrix  of  jhe  estate  of  her  husband,  and 
who  afterwards  interma  rrie  with  P  R.  Lvdlow^  and  she 
and  her  husband  were  made  defendants.  The  heirs  of  A*.,  in 
their  bill,  charged,  that  the  widow  of  JV!  administered  on 
his  estate,  the  6th  of  February^  17%,  four  days  after  his  de- 
cease, and  then  committed  the  entire  pobeession  and 
management  thereof  to  C.  C.  jR.,  atid  gave  htm  a  power 
of  attorney  for  that  purpose.  That  before  May^  1796, 
C.  C.  R.  became  guardian  to  the  infant  children  of  the 
intestate,  and  in  that  character,  received  large  sums  of 
money  out  of  the  rents  and  profits,  and  from  sales  of  parts 
of  the  real  estate.  That  on  the  12tfa  of  October ^  1796,  he 
applied  to  the  Court  of  Probate,  for  a  sale  of  the  real 
estate  of  the  intestate,  and  under  an  order  of  that  Court, 
sold  large  parcels  of  the  real  estate.  That  the  widow  and 
administratrix,  having  confided  to  him  the  whole  manage- 
ment of  the  estate,  broke  up  housekeeping,  in  May^  1796 ; 
and  afterwards,  iii  December^  1803,  married  P.  R.  Ludlow, 

The  bill  prayed  for  a  discovery,  and  account,  &c. 

C.  C.  R.J  on  the  27th  of  August,  1812,  filed  his  answer 
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to  that  bill,  aiid  adnitted,  that  he  was  a  frieod  and  relative 
of  the  fanily  of  ^,  and  undertook  tbe  agency  of  the  estate 
as  charged  in  the  biU«  at  the  request  of  the  widow  and  ad- 
ministratrix, from  motives  of  humanity  and  benevolence, 
and  widi  reluctance.  That  on  the  i7th  of  JIfay,  1796^  (he 
adaMnistratrix  executed  a  power  of  attorney  to  him,  and 
three  others,  joiafly  and  severally,  to  sue  for  and  collect 
the  debts  due  to  tbe  estate.  Thai  he  was  never  appointed  • 
guardian  of  the  childreo  of  JV.,  and  never.acted  as  such. 
That  at  the  request  of  the  administratrix,  and  as  her  attorney 
in  fact|  and  friend  of  the  family,  he  received  and  paid 
moneys,  as  set  forth  in  a  scliedule  annexed  to  his  answer. 
That  he  took  possession  of  certain  title  deeds,  at  the  re- 
quest of  the  administratrix,  and  subject  to  her  control,  and 
whirh  he  set  forth  in  his  answer.  Thai  under  the  power 
of  attorney,  he  received  the  rents  and  profits  of  tbe  real 
estate',  and  patt  of  the  proceeds  of  the  sale  of  the  real  and 
personal  estate;  a  true  account  of  which  receipts,  and  of  bis 
disbursements,  Kec.  and  of  the  balance  in  his  hands,  was 
contained  in  the  schedule  annexed.  He  denied  that  he 
ever  applied  to  the  Court  of  Probates,  for  an  order  to  sell 
the  real  estate,  or  that  he  sold  any  part  thereof,  except  as 
stated  in  the  schedule  to  which  he  referred*  .  He  admitted, 
that  the  administratrix  bad  obtained  from  tlie  Cpurt  of 
Probates  an  order  for  such  sale,  and  did  sell  part  of  the 
real  estate;  but  bis  memory  being  impaired  by  disease,  he 
could  not  an<$wer  more  fully.  He  admitted,  that  in  179G, 
he  received  from  Elbert  R^  3,125  dollars;  and  in  1810, 
he  received  from  £•  A  4,025  dollars,  and  3,000  dollars 
from  G.  fF.  Lent,  for  sales  of  the  real  estate,  by  direction 
of  the  administratrix.  That  he  disposed  of  these  sums  ac- 
cording to  the  directions  of  the  admini*)tratrix ;  and  the 
schedule  annexed  contained  a  true  account  of  aO  his  con- 
cerns with  the  estate  of  JV*.  That  he  kept  no  regular 
books  of  accounu  of  his  transactions  rdative  to  the  estate ; 
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wkl  acted  merelj  at  agent  of  the  administratrix,  add  ap-        ]831. 
propriated  the  moneys  received  by  him,  according  to  her 
directions,  except  as  to  the  balance  remaining  in  band. 
That  he  had  always  been  ready  to  account,  and  to  pay  the 
balance. 

No  replication  was  filed  to  this  answer,  and  C.  C,  R. 
died  about  eighteen  months  after,  and  no  further  proceed* 
ings.  after  his  answer,  appeared  in  the  cause. 

It  appeared  also,  that  on  the  5th  of  Ju/y,  1816,  the  heirs 
of  J^.  filed  a  new  original  bill  against  the  executors  and 
legal  representatives  of  C  C.  /{.,  to  which  tiie  defendants 
pleaded  the  fact  of  the  former  ^oit  in  baf ;  and  the  plea  was 
sustained  by  the  judgment  of  the  Court  Upon  it,  the  14th 
of  October,  IBlT.*  Ch.Rtp.m.^ 

On  the  Uth  of  December,  1818,  the  plaintifi'and  defend- 
'ants  in  the  present  suit,  and  the  heirs  of  «A/»co//,  jandcr  the 
order  of  the  30th  o(  Jiavember,  1818,  appeared  by  their 
respective  counsel,  before  the  master,  to  whom  the  reference 
bad  been  made,  to  take  the  accouut*  The  counsel  for  the 
plaintifi*,  and  for  the  representatives  of  C  C.  i2.,  objected 
to  the  heirs  of  J^icoll  proceeding  to  take  the  account,  on 
the  ground,  that  after  the  decision  of  the  Court  on  the  plea, 
in  October  J  1817,  they  should  have  filed  their  biJ  of  revivor 
against  the  representatives  of  C.  C  12. 

The  counsel  for  the  parties  in  this  suit,  and  petitioners, 
4hen  agreed,  that  the  proceedings  before  the  muster  should 
be  considered  as  had  on  a  bill  of  revivor  of  the  original 
luit  above  mentioned.  And  it  was  then  insisted,  that  the 
petitioners^  claim  must  be  confined  to  the  balance,  as  stated 
in  the  schedule  annexed  to  the  answer  of  C.  C.  R.  in  that 
suit,  unless  the  petitioners  could  surcharge  and  faUify  that 
account;  but  the  master  permitted  them  to  proceed,  as  if 
no  such  accounts  had  been  rendered.  On  the  £4th  of^o- 
vember,  1819,  the  master  filed  his  report  of  the  amouritdtisr 
to  the  heirs  of  ^icolt. 

Vor.V.  68 
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1821.  The  petttionert  and  the  defendants  both  filed  ezceptfMs 

to  the  report. 


V. 

RoOftKTBLT. 


JMSorreA  7th,  1830.  After  a  hearing  of  the  coontel  on 
thete  ezceptionsi  the  Chancellor  overmled  all  the  eieep* 
tions  taken  on  the  part  of  the  petitioners^  and  the  second 
and  third  exceptions  taken  by  the  defendants  to  the  report, 
which  were,  2.  That  C«  C.  A.  was  entitled  to  commiaiont. 
3.  That  C.  C.  Rm  was  not  chargeable  with  ttileres/. 

In  Jlfoy,  1821,  the  defendants,  executors  of  C.  C#\R.,  pre- 
sented a  petition  for  a  rehearing,  against  so  ranch  of  the 
decretal  order  oCMarch^  1820,  as  overruled  the  txeeptiam 
taken  by  them  to  the  master's  report;  and  the  Court  granted 
a  rehearing. 

November  10th,  1S2L  The  cause  came  on  to  be  heard 
on  the  exceptions,  taken  by  the  defendants  to  the  master's 
report. 

Boyd  and  T.  A*  Bmrnet^  in  support  of  the  exceptions, 
argued : 

1.  That  the  answer  of  C.  C.  R.  not  having  been  put 
in  issue  by  a  replication,  and  no  proceedings  had  in  the 
cause  after  the  same  was  filed,  it  was  not  competent  to  the 
heirs  of  .AT^to  open  the  account,  unless  C.  C^  R.  was  to 
be  charged  with  fraud,  or  mistake,  neither  of  which  was 
pretended. 

2.  Tbst  if  the  answer  was  to  be  considered  as  put  at  issue, 
then  there  was  no  testimony  before  the  master  to  counter- 
vail  it. 

3.  That  on  proof  of  a  debt  on  a  creditor's  bill,  ttUeresih 
never  allowed,  on  an  open  account^  or  on  any  item  of 
charge,  where  interest  is  not  reserved ;  and  the  fallowing 
autboritifes  were  cited.  1  P^e«ey,  jun.  426.  3  Atk.  273. 
4  Vesey,  620.     14   Vesey,  509.      2  Fesey,  Jutu  157.  16». 
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iKcktm,  139.  308.  428.    1  JIMd.  Ch.  438.  460.  491.    13      lUl. 
Vesey,  129.    3  Atk.  440.  603.     8  Fesey,  48. 

4.  That  €•  C.  jR.  acted  at  agent  or  attorney  of  the  adminis- 
tratrix of  Dr.  JikoU ;  and*  at  6uch,  was  only  liable  for  in- 
terait  incasa  be  bad  neglected  lo  lay  oat  money  according 
to  direction ;  or  reinsed  to  accooot  wben  called  upon  to 
accoont.  3  JSro.  C.  C.  107.  Prte.  in  Ch.  3M.  Eq.  Cau 
Akr.  13S. 

5.  To  allow  the  petitiooen  ioterett,  woqM  be  doing  in> 
justice  to  otber  creditors,  as  tbe  estate  is  insolvent,  and 
ike  pedtiooert  bave  been  guilty  of  great  locAcf  •  J^. 
PL  901.  210.  3  Atk.  309.  2  Aik.  352.  3  Ft^ey^  389. 
1  SA.  and  Lef.  193. 

6.  Tbat  C  C.  A.  was  entitled  to  commission*^  1  M^eieyy 
115. 

2>.  StJon^if  contra^  contended,  !•  Tbat  no  co9|9it5#^on« 
ought  to  be  allowed.  It  is  not  pretended,  that  there  was  any 
agreement  between  C.  C.  IL  and  the  administratrix,  for 
commissions.  Tbe  administratrix  herself,  bad  no  right  to 
make  such  a  charge  ;  afortiorij  her  agent  could  not  be  en- 
titled to  make  it,  especially  as  he  pnt  his  agency  altogetjior 
on  the  ground  of  friendship  and  benevolence. 

2.  As  to  the  uUtrut^  be  contended,  that  it  was  a  le- 
gal and  jttst  charge  against  C.  C.  R.  As  trustee  and 
guardiaq,  he  ought  to  have  |iept  the  monies  of  the 
estate  sepan^te  from  hi*  own.  It  appeared  tbat  he  neglect* 
ed  to  pay  off  the  debts  of  the  estate  when  be  had 
funds  in  bis  hands,  and  when  he  knew  tbat  those  debli 
carried  interest.  It  would  appear  from  an  examioatioa 
of  tbe  accounts,  that  he  bad  a  large  balance  of  money  in 
bis  bands,  from  year  to  year,  belonging  to  the  estate,  and 
be  is  not  to  be  considered  in  the  light  of  a  mere  agent 
or  )>roker.  He  bad  tbe  entire  management  and  control 
of  the  estate ;  be  acted  as  a  prificipal,  and  paid  money 
when,  and  to  wbomi  be  pleased.    There  is  no  evidence  of 
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1821;       bis  baTlng  paid  any  debt  by  direction  of  (he  «dmioi8tra- 
trix. 

The  answer  of  C  C  JR.  hat  been  shown  to  be  incor- 
rect in  many  particular^,  and  has  no  claim  to  be  consider- 
ed as  conchifire.  Though  no  replication  was,  in  fact,  fiiedf- 
yet  the  answer  mtost  be  considered  as  ba?tng  been  pat  in 
issue  by  the  whole  course  of  the  proceedings.  Such^  abo, 
must  be  the  effect  of  the  agreeoienti  that  the  original  snit 
was  to  be  considered  as  re?ived. 

The  CaAHCKLtoR.  A  rehearing  has  been  granted  on 
the  application  of  the  defendants,  who  are  execotors .  of 
C.  C.  Rooiendi^  deceased,  against  so  much  of  the  decretal 
order  of  the  tth  of  JUarck^  1820,  at  overraled  the  Sd  and 
3d  exceptiont  taken  by  these  defendants  to  the  master's 
report 

The  2d  exception  was,  that  the  master  bad  not  Credited 
tbe  estate  of  C  C  R.  with  cammssions  on  the  moneys 
expebded  by  him,  on  account  of  the  estate  of  Mcott^  or 
with  any  other  allowance  for  bit  agency  and  sermes  in 
relation  to  that  estate, 

I  am  entirely  satisfied,  that  under  tbe  circumstances  of 
the  case,  there  is  no  real  equity  in  this  claim  for  commit* 
tions.  C«  C.  IL  admits,  in  his  answer,  that  he  assumed 
the  agency  of  the  estate  of  Doctor  MeoUj  at  the  request 
of  the  administratrix,  and  from  motives  of  humanity  and 
benevolence,  as  he  had  been  a  friend  to  the  iotestate,  and 
was  connected  by  marriage  with  the  family.  It  was  a 
veiy  loose  and  undefined  agency,  and  Mrs.  Lurf/onr,  tbe  ad« 
roinistratrix,  states,  in  her  testimony,  th|it  she  intended  to 
confide  to  his  discretion  the  management  of  the  estate,  to 
the  extent  of  her  power.  He  dealt  with  the  funds  of  the 
estate  very  much  at  bis  own  discretion,  and  though  with 
honest  intentions,  yet  evidently  with  a  regard  to  bis  own 
convenience.    It  would  be  giving  too  much  oocoon^menl 
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to  a  1«x  and  oiScious  inierference,  to  allow  a  erni'misston       183t^ 
in  this  case  to  the  agent  of  the  admlniftratrix,  who  ought 
either  not  to  have  assumed  tUe  trtiit,  or  to  have  exeeuted' 
h  berheir. 

The  3d  exception  wa«,  that  the  matter  had  charged  the 
estate  of  C  C.  Reosevk  with  interest  oa  stfeb  IteaM  of. 
the  pdtitmier'a  charge  as  w«re  aitowed  by  the  matter, 
atid  had  credited  the  estate  with  ioierOst  oo  such  item^  oi 
the  defendant's  discharge,  as  were  allowed  by  the  aniaiery 
in  those  instances  where  C.  C.  R.  had  do  fanda  in  hand 
%t>longing  to  the  estate,  at  (be  time  of  the  paymenta  men* 
tioned  in  the  items  of  ibe  defendant'a  di«cbarge,ao  allowed. 

So  tar  as  C.  C.  R.  acted  a«  the  authoriaed  ageat  of  tba 
adminiatiatrix,  I  admit  be  ought  not  to  be  ehatged  wiUi 
interest  oa  niorteya  belonging  to  the  ealala,  pfOfided  be 
4cted  with  isood  faith,  and  according  to  the  direcliona  of 
bis  priD(ripaK  But  in  i^apeel  to^  the  receipt  of  renta  of 
the  reai  estate  of  Mwolt,  he  couM  not  bate  acted'aa  ageat 
of  the  administratrix,  for  she  had  too  pow^r  over  these  aab^ 
jects.  He  acted  in  respert  tb  the  real  estate  aa  asaomed 
trustee/ for  the  infant' heirs  of  Nieollj  except  so  far  as  the 
protreeds  of  the  real  estate  arose  from  sales  by  the  adminia- 
tratrix,  untler  an  *  order  of  the  Cburt  of  Probates^  I  am 
Induced  to  think,  that  interest  was  too  extensively  allowed 
ander  the  decretal  order,  now  under  re^iew,'and  it  was 
allowed  from  the  cdnisidenition,  that  C.  C.  R.  did  not 
keep  the  moneys  of  the  estate  distioet  from  bis  own,  and 
Buffered  balances  to  accumtilate'  on  hand,  from  year  to 
year,  while  interest  was  growhig  or  accumulating  on  debta 
doe  from  the  estate.*  I  ought  to  have  givon  more  weight 
to  the  consideration,  that  C/C.  ^.  was  acting,  in  general, 
aa  the  agent' of  the  administratrix.  He  avers,  in  the  an- 
awer,  that  be  aefed  in  this  charactm',  and  Mrs.  Ludlouf 
herself  confirms-  it  by  faer  teatiroony.  He  was  in  fact  her 
baaker,  except  so  fiir  as  jhe  meddled  with  the  renta  or  pro* 
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18tl«  e€eds  of  d^  letl  csiate,  ki  cmcs  where  slw  had  do  aolho* 
ritjr  lo  act  herself  or  to  confer  power  upon  bim.  It  doet 
not  appear,  that  he  orer  refhted  to  obey  her  directioQ^  or 
^  refased  to  account ;  and  under  all  the  circumatancef ,  1  shall 
modify  the  GMrmer  decree,  looching  this  question  of  iolo- 
rtst,  and  confine  it  sIricUy  to  those  iiems  in  the  accowst, 
wluck  cannot  resi  opoii  his  ngency  under  the  adaMoistm* 
trix,  hat  most  be  raferred  to  hia  character  as  atsumed 
gonrdian,  (and  so  he  declared  himself  to  be,)  for  the  heiim 
of  AsmU.  In  the  character  ol  trustee  for  the  infants^  be 
asost  be  held  strictly  to  die  oblifstions  of  bir  trust,  which 
he  assomed*  without  the  sanction  of  a  regular  authority, 
and  without  giriog  tbo  reqnisiie  pecority,  that  is  deawnied 
in  such  caaes« 

The  escepttooi^  whioh  w^re  taken  09  die  p#rt  of  t^ 
heiia  of  A'tesS,  and  overruled,  were  opeoed  for  leview  in 
consequence  of  the  rehearing  granted  to  the  opposite 
party.  But  00  a  re-examination  of  themi  I  see  no  reas^ 
to  alter  the  former  decree* 

Thechnrgei,  that  are  sought  lo  be  allowed,  and  which 
were  disallowed  by  the  master,  rest  00  the  testimony  of 
Mrs.  LudhWi  and  that  is  not  sufficient  against  the  answer 
of  C.  0.  A.,  which,  though  ioaccurate  in  several  respects, 
is  not  songbt  to  be  impeached  as  iotenlionaily  wroQ|^ 

She  referred'to  a  paper  or  memorandum  not  produced, 
and  to  her  account  rendered  to  the  surrogate*  in  which 
some  of  these  items  in  question  are  staled  to  have  beei^ 
paid.  Tiie  aaswer  of  C.  C 12.  had  schedules  annexed  to 
it,  which  were  declared  to  contain  a  true  account  pf  (he 
moneys  received  and  expended ;  and  it  is  to  be  here  ob- 
served, that  C.  C.  R.  lived  18  months  after  his  answer  was 
put  in,  and  (hat  answer  was  not  pnt  in  issue  in  his  life  tiiyie. 
The  answer  seelns  to  have  been  a  direct  and  pertinent  an- 
swer to  the  interrogatories  in  the  bill,  lor  he  was  called 
upon  to  state,  **  what  part  of  the  personal  estate  of  Doc* 
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tor  8.  X  hftd  come  to  bis  bands^  %ui  what  part  had  btta      IMU 
sold- or  assign^,  and  that  iiesbouldset  forth  a  detailed 
'account  of  the  personal  estate,  and  the  moneys  arising 
tberefrcnn,  and  discover  and  produce  the  accounts  of  his  , 
transactions/' 

On  this  subject,  the  testimony  of  Mrs.  £.,  in  opposition  to 
the  answer,  would  have  been  interested  and  inadmissible, 
if  she  bad  not  been  discharged  by  the  heirs  of  A'tcoU,  on 
the  10th  of  Mvember^  1810,  from  the  charge  of  all 
moneys,  godds  and  accounts,  received  by  her  as  adminis-^ 
tratrix«'*  Though  this  was  not  a  technical  release  from 
the  want  of  a  seal,  it  was  a  complete  settlement  with  her, 
and  acquittance  of  her  as  administratrix ;  and  it  becomes  a 
serious  question,  whether  these  heirs  can,  by  means  of 
her  testimony,  throw  the  responsibility  which  bdonged  to 
her  as  principal,  exclusively  upon  her  agent.  The  adminis- 
tratrix was  the  person  immediately  and  properly  respoiisi- 
ble  to  the  heirs,  and  she  was  equally  responsible  to  them  for 
the  agency  of  C  C.  jR.,  whom  she  employed.  It  was  in 
her  power,  at  any  time,  to  have  settled  with  her  agent,  and 
to  have  discharged  him,  and  if  it  was  done  bonafide^  and  not 
collusively,  the  settlement  would  have  been  a  protection  to 
the  agent  against  the  heirs.  (See  the  cases  cited,  and  com- 
mented upon,  in  3  Johns.  Ch.  Rtp.  479, 480.)  A  voluntary 
discharge  of  the  principal  would  seem  to  be  a  discharge  of 
the  agent  also*  There  was  no  mistake  in  the  case.  I'ht. 
heirs,  it  is  evident,  were  duly  and  fully  apprized  of  the  great 
extent  of  this  agency,  add  there  is  something  very  forbidding 
in  the  attempt  to  charge  the  estate  of  the  agent  with  ad- 
ditional items,  in  opposition  to  the  answer,  and  on  the 
single  testimony  of  the  administraurix,  who  has  t>een  re- 
leaseo* 

I  shall,  therefore,  confirm  the  former  decree,  so  ,  far  as  it 
disallowed  the  3d  exception  taken  on  the  part  of  the  exe* 
enters  of  C.  C.  A.,  and  so  ftr  sis  it  disallowed  all  the  er** 
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M2I>      ceptioot  taken  oo  tbe  part  of  the  heirs  of  MieoU  ;  and  I 
^•^^y^^     tbali  modify  tbe  decree  ai  to  ibe  .  tbird  eaception  oo  the 
V.         part  of  tbe  ezecQtor%  hj  exempting  the  estate  of  C*  C  IL 
^^^^^^'**^    from  tbe  payment  of  interest  on  monies  belonging  to  tbe 
estate  of  .A/icoS,  and  which  were  received  under  (he  au- 
thority of  t^be  administratrix.   But  I  shall  still  direct  tbe  es- 
tate to  be  charged  with  interest  on  all  monies  received  by 
C.  C.  A*,  as  rents  and  proceeds  of  the  real  estate  .of  McoUf 
except  the  proceeds  of  sales  of  the  real  estate^  made  in  tbe 
name,  and  by  tbe  authority,  of  the  administratrix,  under  the 
orders  of  the  Court  of  Probates. 

Order  accordlogTy. 
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Giles  against  Baremore  and  others. 


Presumptions^  arising  from  a  lapse  of  time,  and  the  circumstances  of 
the  case}  of  the  payment  of  a  debt,  are  allowed  as  much  in  this  Court, 
as  in  a  Court  of  law.  This  Court  makes  the  premimpdon  on  the 
facts  bef(xre  it,  without  sending'  the  case  to  law. 

Where  a  defendant,  in  his  answer,  does  not  directly  insist  on  the  pre- 
sumption of  payment  i  but  declares  his  entire  ignorance  as  to  the 
fact,  and  insists  on  his  having  a  complete  title  to  the  premises  mort- 
gaged to  secure  the  debt,  haviog  purchased  bona  Ji4e,  from  the  >Z 
Inortgagor,  without  notice,  &c.,  and  been  in  the  quiet  possession  for 
above  thirty  years :  Meld*  that  this  was  sufficient  to  entitle  him  te 
raise  the  objection,  at  the  hearing,  of  a  presumption  of  payment  of 
the  mortgage  debt. 

Presumptions  of  payment,  founded  on  lapse  of  time,  are  matter  of  evi-  J^ 
dence  ;  and  not,  in  most  cases,  pr&priojupe^  matter  of  plea  in  bar. 

Where  a  mortgage  had  been  executed  forty  years,  and  there  was  an 
interval  of  35  years,  from  the  time  the  State  were  supposed,  to  have 
acquired  an  interest  in  the  debt,  by  the  attainder  of  the  mortga- 
gee, to  the  commencement  of  the  suit,  and  no  inteteit  paid  or  de- 
manded, the  mortgage  was  presumed  to  have  been  satisfied,  either  to 
the  mortgagee,  before  his  attainder,  <Hr  to  proper  agents  of  the  State, 
afterwards. 

A  mortgage  is  no  evidence  of  a  subsisting  title,  if  the  mortgagee  never 
entered,  and  there  has  been  no  interest  paid  for  twenty  yean. 

The  bill,   [ii\cd  April  25i\  1815,)  Btated,  that  on  the  JVoraRfterl6tii 
1st  o(  March^  1775,  Nicholas  Dtlavergnt^  of  Charlotte^   in  2ist.   ^^""^ 
the  county  of  Dutchess^  execuied   a  bond  and  mortgage 
(o  William  Axtdl,  of  the  city  o{ Xeto-York,  for  £282  8s. 
8d.,  (706  dollars  and  8  cents,)  payable  on  the  first  day  of 
JVay,  following,  with  interest     The  Idnd  mortgaged  con- 
aisted  of  a  moiety  of  2,400  acres,  aod  another  parcel  of  206 
acres.    The  mortgage,  containing  the  usual  power  of  sale, 
was  registered  J*£6l  17th,  1776.      W.  A.  the   mortgagee, 
being  attainted  under  the  act  of  the  22d  of  October,  1779, 

Vol.  V.  69 
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IB^U      all  hisestatey  real  and  personal,  became  forfeited;  and  tde 
bond  and  mortgage,  by  reason  thereof,  became  vested  in  the 
people  of  this  State.     That  by  several  subsequent  acts  of 
'    tfae  legislature,  it  was  made  the  duty  of  every  citizen  indebt- 
ed to  any  person,  whose  estate  was  forfeited,  to  disclose 
such  debts,  and  to  make  payment  thereof,  in  the  manner 
prescribed  in  those  acts.     That  .AT.  D.  never  disclosed,  or 
made  payment  of,  the  debt  due  by  bim  to  W.  A^  bat  frao- 
dulently  concealed  it.  That  K.D.  died  in  1780,  and  his  ex- 
ecutrix,  who  proved  his  will  and  was  qualified  in  June,  1706, 
died  without  disclosing,  or  paying,  the  debt  according  to  the 
act,  and  the  debt  remained  due  and  unpaid.    That  JV,  D., 
in  bis   life  lime,  sold  and  conveyed  his  equity  of  redemp- 
tion in  tfae  mortgaged  premises  to  various  persons,  and  no 
part  of  the  lands  came  to  bis  heirs  by  devise  or  descent.  That 
the  defendant  fi.,  and  divers  other  persons,  unknown  to  the 
plaintiff,  are  in  possession  of  parcels  of  the  mortgaged  premi* 
ses,  the  quantity  and  boundaries  of  which  are  unknown  to  the 
plaintiff.  That  by  an  act  of  the  legislature,  passed  March  2dtb, 
1814,  it  was  made  lawful  for  the  plaintiff  to  sue  for  and  reco- 
ver, in  his  own  name,  all  such  debts  as  were  due  and  owing  to 
William  Jxtell^  deceased,  at  the  time  of  his  attainder,  which 
remained  unpaid,  and  to  appropriate  the  moneys  to  his  own 
use;  provided  always,  that  nothing  therein  contained  should 
be  construed  to  deprive  the  defendants  in  such  actions   of 
any  legal  defence.  That  the  mortgage  debt,  above  mention- 
ed, remains  due.  with  ail  the  interest  thereon,  and  the  mort- 
gage has  become  absolute,  and  the  defendants  refuse  to  pay, 
&c.     Prayer^  that  the  defendant  be  decreed  to  qome  to  an 
account  with  the  plaintiff,   for  the  principal  and  interest 
due  on  the  mortgage,  and  to  pay  the  same,  with  costs,  or 
that  the  equity  of   redemption  be  foreclosed. 

The  defendant  A.,  in  his  answer,  admitted,  that  a  bond  and 
mortgage  had  been  executed  by  .AT  D.,  as  stated  in  the  bill ; 
that  JV.  D.  died  in  1780,  having  appointed  bis  wife  sole  ex- 
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'^atrii,  &c.  hot  be  knew  nothing  of  the  other  charges  in  1821. 
the  bill.  He  stated,  that  he  was  in  possession  of  180  acres 
of  the  tract  of  land,  last  described  in  the  mortgage ;  and  set 
forth  the  names  of  the  persons  in  possession  of  the  residae 
Ihereof,  in  different  parcels,  purchased  by  them  of  the  de« 
lendant-  That  Jamts  Livingston,  formerly  sheriff  of  Dutch- 
ess county,  executed  a  deed  to  the  defendant,  dated  Janu- 
ary 5th,  1785,  reciting,  that  he,  «/.£.,  on  that  day,  under 
m  Jieri  facias,  issued  on  a  judgment  in  the  Supreme  Court, 
in  favour  of  Maty  Vtrplanckj  and  Charles  Crommeiinc^ 
against  JV.  D«,  had  sold  to  the  defendant,  for  the  consideration^ 
of  300  pounds,  206  acres  of  land,  be.  which  was  the  same 
land  in  possession  of  the  defendant,  and  the  persons  named 
by  him,  and  part  of  the  premises  described  in  tlie  mortgage* 
That  the  sheriff's  deed  was  proved  April  16th,  1796;  and 
the  judgment,  on  which  the  execution  was  issued,  was 
docketted  the  IGth  of  September ,  1765.  That  the  convey- 
ance to  the  defendant  by  the  sheriff,  was  bonafide^  and  for 
a  valuable  consideration.  That  the  tract  of  land,  first  de- 
scribed in  the  mortgage,  was  in  the  possession  of  varioo^ 
persons,  whose  names  were  stated,  in  different  parcels,  all 
of  whom  held  under  the  defendant.  That  John  De  IVilt, 
formerly  sheriff  of  Dutchess,  by  his  deed,  dated  August 
27th,  1 793,  under  a  sale  made  by  virtue  o(z  fieri  facias,  is- 
sued on  a  judgment,  docketted  April  26th,  1755,  revived 
by  scire  facias y  in  favour  of  James  M'Evers  and  Charles 
Ward  Apthorp,  executors,  of  lands  of  which  JV.  Z>,  died 
seised,  and  Mary  D.,  £.  D.,  and  W.  D.,  were  returned 
tenants,  conveyed  to  the  defendant  700  acres  of  land,  de- 
scribed in  the  sheriff's  deed,  being  part  of  the  mortgaged 
premises,  for  the  consideration  of  dS172  Os.  and  3d*  Thai 
the  real  quantity  of  acres,  as  comprised  within  the  courses 
and  distances,  was  1,471  acres,  as  was  publicly  understood 
at  the  time  of  sale.  That  the  judgment  and  proceedings 
were  bona  fide,  and  the  judgment  on  the«ct./a.  was  docket- 
Jed  the  15th  ^tOclober,  1792,  for  £160  lOs.  and  3d« 
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182L  The  defendant  farther  8lated>  tb«t  be  vas  ^igiwnint 

whether  X,  D.  did  or  did  not,  during  hi8  life  time,  make  pay- 
ment  of  the  debt,  as  in  and  by  the  acts  mentioned  in  the  biH^ 
was  directed,  nor  did  he  know  whether  the  said  debt  was 
still  unpaid  or  not.  Nor  whether  JMciry  D.,  the  execntrixof 
A*.  jD.,  died  without  making  payment  of  the  debt"  That 
"  the  defendant  was  well  advised,  that  he  had  an  ample  and 
coipplete  title  to  the  mortgaged  premises,  which  he  parcbased 
for  a  bona  fide  and  valuable  consideration  by  virtue  of  the 
lales  under  the  two  several  jud&:ment8  of  record  against  JV« 
JD.,  long  previous  to  the  date  of  the  bond  and  moi  tgagf-  ;  and 
that  the  defendant,  and  the  persons  named  as  being  in  pos- 
session under  him.  have  been  in  the  peaceable  and  qniet 
possession  thereof,  since  the  date  of  the  several  deeds,  above 
metitioned,  from  Jamts  lAvingston  and  John  De  fFiil,  to 
the  defendant.'* 

Answers  were,  afterwards,  in  April,  1817,  put  in  by  the 
sev^  ral  persons  named  by  the  defendant  B.  as  being  in  pos- 
session of  different  parcels  of  the  land  under  him,  stating 
that  they  were  bona  fide  purchasers  under  the  defendant  £« 
for  a  valuable  consideration,  and  without  notice  of  any  in- 
cumbrance, and  insisting  upon  the  presumption  of  pay- 
men  r,  iSLC. 

J^ovember  16tb,  1821.  The  cause  came  on  to  be  beard, 
On  the  pleadings  and  proofs. 

wf.  Burr,  for  the  plaintiff. 

Woodward  and  JP.  RuggleSy  contra.  They  cited  12  Johns. 
Rep.  242.  3  Johns.  Rep.  38,3.  386.  Cowp.  102.  214,  215. 
2  Vescy,  jun.  11.  272.  280,     3  Johns.  Ch.  Rep.  280. 

The  CHANOELLoar  James  Baremore  may  be  considered 
as  the  princii'dl  defendant,  for  all  the  other  defendants  in 
possession  of  any  part  of  the  mortgaged  premises,  derived 
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tiilckfron  hun.    He,  if  any  pertODi  oogbl  to  be  firtt  called       I82h 
Hpon  to  pay  the  mortgage  debt.    Indeed,  it  was  admitted* 
upon  the  argument,  by  the  counsel  for  the  plaintiff,  that 
Bartmort  wae  in  possession  of  a  sufficient  portion  of  the  ^ 
mortgaged  premises  to  satisfy  the  debt,  and  that  be  had  no 
desire  to  press  the  other  defendants,  becattse,  if  they  were , 
obliged  to  pay,  they  would  be  entitled  to  resort  over  to 
Baremore  for  their  indemnity.    If  the  claim  can  be  sustain- 
ed against  any  of  tbe  defendants^ '  it  certainly  can  against 
bim* 

Let  us  then  examine  the  case  as  it  stands  against  Bare- 

One  of  tiie  points,  made  at  the  bearing  on  the  part  of 
Baremore^  as  well  as  on  tbe  part  of  the  other  defendants, 
was,  that -tbe  mortgage  debt  is  to  be  presumed,  from  the 
lapse  of  time,  to  have  been  paid  and  extini^uished*  All  the 
other  defendants,  except  Bartmore^  insist  in  their  answers 
upon  this  presumption  of  payment*  He  does  not  state  that 
ground  in  so  many  words,  but  he  states  enough  in  bb  an- 
swer, to  enable  him  to  raise  that  objection,  at  the  bearing,  to 
the  demand.  He  declares  his  ignorance,  whether  Nicholas 
Delavtrgnif  the  mortgagor,  and  who  he  says  died  in  the 
tbe  year  1760,  made  payment  of  the  debt,  or  whether  bis 
executrix  made  payment  of  the  debt,  or  whether  the  mort* 
gage  debt  is  still  due  and  unpaid  or  not  This  was  saying 
enough  to  entitle  him  to  avail  himself  of  any  presumption^ 
against  the  present  existence  of  the  debt,  that  the  facts 
in  the  case  would  warrant.  He  insists  further,  that  he  bath 
an  ample  and  complete  title  to  tbe  mortgaged  premtsesi 
which  he  purchased  at  sheriff^s  sale,  as  stated  particularly 
in  his  answer,  and  that  be  and  the  other  persons,  who  claim 
under  him,  have  had  peaceable  and  quiet  possession,  since 
the  date  of  those  sheriffs^  deeds  in  1785,  and  1793. 

The  date  of  the  deed,  under  which  he  holds  the  land,  in 
bis  actual  possession,  is  the  5th  of  January,  1785,  and  his 
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1881.       potiesioB,  iu  the  character  of  xiwneri  has  been  continaed 
from  thai  time,  which  makes  a  period  of  thirty  years  before 
the  commencement  of  the  suit. 
These  presamptions  of  payment^  founded  on  the  lapse  of 


Pnwmptioot  timci  are  matter  of  evidence  resultinff  from  the  facts  in  (be 

of       pyyment,  .       .  ^         ^ 

ftNiiided      on  casc,  and  are  not  in  many  cases,  prcpno  jure^  a  matter  of 

Iftpw    of  timCf 

mn  mttter  of  plen  in  bar.     They  are  conclastons  to  be  drawn  by  this 

•viaeoc«,    and  "^  "^ 

fw(,  in  Bott  ct-  Court,  from  the  proofs,  in  like  manner  as  they  are  to  be 

«ea,        propno  "^  "^ 

jare,  nmtter  of  drawn  by  a  jury  upon  a  trial  at  law,  and  if  the  defendant 

plet  in  bmr.  .         , 

This   Coart,  docs  not  waive  the  benefit  of  the  presumption  in  his  answer, 

cqvallj  with  «  .  - 

Court  of  u«r,  but  insists  upoo  his  ignorance  of  the  fact,  whether  payment 

or  Juiy,     niijr 

dmw  the  coif  has  or  has  not  been  made,  and  which  iirnorance  is  neces^a- 

duMOn;  and  if  ^   '  ^ 

the  defeoduit  ri|y  founded  upon  his  being  a  stranger  to  the  mortgage,  and 
doMBot  waive  upon  the  stalcoess  of  the  demand,  he  has  a  right  to  raise 

the   benefit    of 

the  mtninp'  the  objection  at  the  bearing.  He  has  m  right  to  insist  upon 
titta'oo  hit  ir-  ti  ^jg  aoipie  and  complete  title,''  and  to  rest  it  upon  any  of 
fiurtofpaymeiit,  the  factf  or  oresumptions  warranted  by  tbe  case.     In  Ihlo- 

neceMarilj  an-  "^  '  " 

mg  from  hit  f^me  V.  Brownt.  (3  Bro.  633.)  Lord  Thurloto  overruled 
Swmctioo  and  ^^fe"***"*'  taken  to  a  bill,  on  the  ground  of  the  stateness  of 
«p<»  ^^.'^i^  the  demand,  but  admitted,  that  the  circumstance  would  have 

neM  of  tbede-  '  ' 

""^J^Q^^  its  weight,  or  might  be  urged  sit  tbe  hearing. 

ti%  at  the  bear-  These  presumptions  do  not  always  proceed,  as  has  been 
repeatedly  observed,  ^Lord  Mansfidd^  in  Eldrigc  v.  Knotty 
Cawp.  214.  and  Sir  WiUiam  Grant^  tbe  Master  of  tbe  Rolls, 
in  mUaryy.  Walltr^  12  Vetty^  252.)  on  the  belief,  that  the 
thing  presumed  has  actually  taken  place.  A  grant,  which 
is  of  course  a  matter  of  record,  may  be  presumed  against 
tbe  crown,  not  that  the  Court  really  thinks,  as  Lord  Mam- 
field  has  observedf  that  a  grant  has  been  made,  because  it 
is  not  probable  a  grant  should  have  existed  without  its  being 
upon  record,  but  they  presume  tbe  fact  for  the  purpose,  and 
from  a  principle,  of  quieting  the  possession. 

The  defendant  says  he  is  ignorat^t  whetlier  or  no  the  debt 
has  been  paid  ;  and  in  Hillary  v.  Waller^  {ubi  supra^)  the 
Haster  of  the  Rolls  says, "  It  is  because  there  are  no  means 
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of  creating  belief  or  disbelief,  that  such  general  presnmptioiM 
are  raised.''  Instead  of  belief,  which  is  the  foundation  of 
the  judgment  upon  a  recent  transaction,  the  legal  pre- 
sumption in  matters  of  antiquity  holds,  as  he  observed,  the 
place  of  particular  and  individual  belief. 

These  presumptions,  to  be  drawn  by  the  Courts,  in  the  djJj^^^SrS 
case  of  stale  demands,  are  founded  in  substantial  justice,  SSI^h*  ^ra 
and  the  clearest  policy.  If  the  party,  having  knowledge  of  SSwd  poi«^ 
his  rights,  will  sit  still,  and,  without  asserting  them,  permit 
persons  to  act  as  if  they  did  not  exist,  and  to  acquire  inte* 
rests,  and  consider  themselves  as  owners  of  the  property, 
there  is  no  reason  why  the  presumption  should  not  be  rai- 
sed. It  is,  therefore,  well  settled,  that  the  presumption,  that 
a  demand  has  been  satisfied,  prevails  as  much  in  this  Court, 
as  it  does  at  law.  Claims,  the  most  solemnly  established 
upon  the  face  of  them,  will  be  presumed  to  be  satisfied  after 
a  certain  length  of  time.  Matters  of  record,  deeds,  and 
even  a  private  statute,  may  be  presumed  to  make  good  a  title. 
A  Court  of  Equity,  makes  the  presumption  on  the  facts  be- 
fore it,  without  sending  the  case  to  law,  provided  a  jary, 
upon  the  same  fa^ts,  ought,  and  would,  so  presume.  The  pre- 
sumption resolves  itself  into  this,  that  a  man  wiH  naturally  ^ 
enjoy  what  belongs  to  him.  These  are  principles  of  deci- 
sion  adopted  and  sanctioned  in  a  variety  of  cases,  and  by 
a  succession  of  learned  judges  in  the  English  Court  of 
Chancery  ;  and  their  solidity  is  not  to  be  questioned,  and 
tbey  apply  with  the  utmost  propriety  and  force  to  the  pre- 
sent case.  (See  in  Jones  v.  7\ir6em//e,  S  Vtsey^  jun.  11. 
Eyre  and  Wilson^  commissioners ;  and  the  Master  of  the 
Rolls,  in  Pickering  v.  Lord  Siamfordj  3  Fesey,  jun.  272* 
583.  and  also  in  UiUarif  v.  WaUer,  12  Veietf,  266,  266. 
26D.  270.) 

The  mortgage  here,  was  executed  40  years  and  upwards 
before  the  commencement  of  this  suit,  and  there  was  an  in*  i 

tenral  of  35  years  between  the  time,  that  the  people  of  tins 
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188K       Stale  are  lappoaed  to  have  acquired  an  intemt  in  the  bond 


Oil.it 


aod  laortgage.  by  the  atiaiiider  ctAxleU^  the  mortgagee,  and 
tT^  the  assignmeai  or  their  right  and  interest  to  the  plainttdT,  by 
•"'*"*"•  the  act  of  the  kgUlatnre  of  MorA,  1814.  It  will  not  be 
disputed^  that  the  rights  of  the  original  mortgagor,  and  of 
those  persons  claiming  under  him,  irere  not  impaired  either 
by  the  attainder  of  Axtell^  or  the  transfer  of  his  right  to  the 
plainti£  Their  means  of  defence  are  the  same  against  the 
plaintiff,  as  they  would  have  been  xtJlxieU  had  not  fcnieitcd 
his  interest,  and  was  now,  in  proper  person,  seeking  to  fore- 
close his  mortgage.  Here  then  is  an  outstanding  mortgage 
of  40  years,  and  no  interest  paid  or  demanded,  and  posses- 
sion and  a  claim  of  ownership  regularly  continued  in  and 
under  the  title  of  the  mortgagor,  down  to  the  filing  of  the 
bill.  Can  there  exist  a  much  stronger  case  on  whidi  to 
establish  the  presumption  of  satisfection  ?  The  mortgage 
was  registered  early  in  the  year  1776,  and  the  people  of 
tins  State,  through  their  regular  constttutional  trustees,  and 
minielers  or  agents,  are  presumed  to  have  known  of  that 
record*  If  a  grant  may  be  presumed,  though  there  be  no 
record  of  it,  a  payment  to  the  competent  authorities  of  this 
State  by  Miekola$  Detavergne  in  his  lift  time,  or  by  hn  law- 
Ad  representatives,  is  more  readily  to  be  presumed,  A  pay- 
mem  may  even  be  presumed  to  have  been  made  to  the 
original  mortgagee,  between  the  time  of  the  registry  of  the 
mor^ge  in  February^  2776,  and  his  subsequent  adherence 
to  the  enemies  of  this  Stale.  A  payment  to  him  during 
that  interval  of  time,  would  have  been  a  valid  payment. 
i  morti^aga  I^  is  a  Well  Settled  rule,  both  at  law  and  eqaity,  that  a 
iJf  t'.utiilruns  mortgage  is  not  evidence  of  a  subsisting  title,  if  the  mortga- 
^i'^^^S^er  gee  never  entered,  and  there  has  been  no  interest  paid  or 
S'i^hit  hl^i  demanded  for  20  years.  These  facts  authorise  and  require 
MO  iutcrest  piiid  ^j^^  presumption  of  payment.  This  rule  was  declared  by  Lord 
^'•^  Holt,  in  Wihon  v.  Witherhy,  [huller^s  N.  P.  110.)  and  in 

a  case  which  the  Master  of  the  Rolls,  in  Hilary  v.  ffalletj 
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(12  Petey,  3G6  J  said  be  recollected  to  bave  arisen  before       1821. 
Lord  Mansfield.    A  mortgagee  broDgbt  bis  ejectmeot,  tbe 
deeds  and  bond  were  proved ;  but  all  went  for  nothings  be- 
cause be  bad  not  received  anj  money  upon  the  mortgage  for 
ftS  years,  though  Kving  witbiu  a  street  of  the  mortgagor. 
Upon  that  fact  tbe  mortgage  was  considered  satisfied.     So, 
again,  in   Oswald  v.  I^gh^  (I  Term  Rep.  270.)  20  years 
without  demand,  was  held  by  the  K.  B.  to  be  of  t/jdf  pre* 
sumption,  that  tbe  bond  was  paid  ;  and  Lord  ThwrloWy  io 
J^ash  V.  White,  (3  Bro.  289^)  in  tii^  yery  case  of  a  bill  to 
foreclose  a  rooHgage,  admitted  tbe  rule,  that  if  there  be 
DO  possession,  or  demand,  or  interest  paid,  for  20  years,  it 
raised  tbe  presumption  of  payment.     Tbe  same  rule  of 
presumption  has  been  adopted  in  favour  of  the  mprtgagee, 
when  he  has  bad  possession  for  20  years^  and  the  mortga- 
gor will  not  be  let  in  to  redeem.    (3Atk.  313.  aao».^ 
Many  of  tbe  cases  go  so  far  as  to  allow  a  demurrer  to  a  bill 
to  redeem,  when  it  appears  by  (he  bill  itself,  (hat  tbe  mort- 
gagee has  been  in  possession  for  20  years,  and  nothing  ta 
rebut  the  presumption  is  stated.    {Jttmer  v.  Traa/^  3  P, 
Wm.  287.  note  B.  Frazer  v.  JIfoor,  Bunb.  54.  Bockfard  r. 
Close,  cited  in  3  Bro.  644.)  and  the  presumption,  arising 
from  length  of  time,  may  always  be  raised,  unless  tbe  de« 
fendant,  in  bis  answer,  as  in  Proctor  v.  Oates,  (2Atk.  140.) 
absolutely  submits  to  the  demand.    In  that  last  case,  Lord 
Hardwicke  said«  there  was  no  colour  for  the  redemption, 
(for  the  mortgagee  had  been  in  possession  25  years,)  but 
on  the  ground  of  the  defendant's  submission,  be  decreed  an 
account. 

The  Supreme  Court  has  more  than  once  recognized  the 
rule,  that  a  mortgage  is  not  a  subsisting  title,  if  the  mort- 
gagee never  entered,  and  there  has  been  no  foreclosure,  nor 
payment  of  interest  within  20  years.  (7  Johns.  Rep.  283. 
3  Johns.  Rep.  386.)  But  the  case  of  Jackson  v.  fVood, 
(12  Johns.  Rep.  242.)  is  worthy  of  particular  notice,  for  it 
is  a  case  that  is  closely,  and  in  all  its  parts,  analogous  t% 
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1831.       Oie  Me  Wore  me.    lo  that  case,  a  mortgage  was  given  in 
^^^^<^      Jipril,  1775,  to  Mn  MunrOy  who  was  afterwards  attamled 

GlLXA  .  II. 

y.  of  adhering  to  the  enemy ;  an  ejectment  was  brought  opoa 

Bab»mok».  ^^j^  mortgage  in  the  name  of  the  people ;  and  on  the  trial, 
one  ground  of  defence  was,  possession  for  20  years  under 
a  claim  of  right  and  presumption  of  payment.  The  chief 
justice  told  the  jury,  tliat  (bough  the  people  were  vested 
with  the  righu  of  the  mortgagee,  the  jury  had  a  right  to 
nresume  payment  from  the  lapse  of  time*.  On  the  motion 
tot  a  new  trial,  the  Supreme  Court  observed,  that  there  was 
no  sufficient  evidence  to  rebut  the  presumption  of  payment 
arising  from  the  lapse  of  time,  as  here  was  no  entry  by  the 
mortgagee  or  those  under  him,  nor  demand,  or  interest  paid, 
for  20  years.  The  jury,  as  they  held,  were  warranted  to 
presume  an  extinguishment  of  the  mortgage. 

What  the  jury  were  warranted  to  infer  in  that  case,  it  is 
r  equally  my  duty  to  presume  in  this.     This  view  of  the  sub- 

ject relieves  me  from  the  necessity  of  discussing  the  merits 
of  the  title  put  forward  by  the  defendants,  under  the  two 
deeds  of  1785,  and  1793;  and  on  this  single  point  of  the 
presumption  and  conclusion  of  law,  founded  on  the  lapse 
of  time,  that  the  mortgage  is  no  longer  a  subsisting  evidence 
of  debt  or  title,  I  shall  dismiss  the  bill  as  against  all  the  de- 
fendants, without  costs* 

Decree  accordingly. 
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FaBNca  and  others  agaimt  Shotwell. 

A  plea  nay  be  good  in  part,  and  bad  in  part :  and  wbere  a  plea  is  more 
extensive  than  the  subject  matter  to  which  it  relates,  it  will  be  al-      y 
lowed  to  stand  as  to  so  much  of  the  bill  to  which  it  properly  applies ; 
and  the  defendant  must  answer  as  to  the  residue. 

A  decree,  or  judgment  by  consent,  is  binding  and  oonclusire,  unless 
procured  by  fraud. 

Wbere  a  party  to  a  judgment,  entered  up  on  a  wam&t  of  attorney,  TQl1lI^ 
tarily  waives  his  defence,  or  remedy,  on  the  ground  of  fraud  or  usury, 
and  releases  the  other  party,  a  subsequent  purchaser  under  him, 
with  notice  of  the  judgment,  will  not  be  allowed  to  impeach  it» 
or  to  investigate  the  merits  of  the  original  transaction  between  the 
original  parties. 

As,  where  the  party  against  whom  a  judgment  had  been  entered, 
founded  on  an  usurious  consideration,  filed  a  bill  for  relief  against 
the  judgment  on  that  ground,  but  afterwards  voluntarily  consented 
to  a  decree  disnuasing  the  bill  with  costs :  Hdd^  that  a  subsequent 
purchaser  of  the  land,  on  which  the  judgment  was  a  lien,  could  not 
impeach  it  on  the  ground  of  usury  or  fraud. 

THE  bill   was  filed  January  Slst,  1820.     Dirck  Ten-  ^4"^   6fc 

Jfottsnocr  12th 
broeck  and  his  wife,  by  deed  of  the  20th  of  December j  1813,  and  December 

for  the  coDsideration  of  5,100  dollars,  conveyed  to  James 

Kane^  in  fee,  all  his  interest  in  a  tract  of  land  called  Eliza* 

bethfieldy  at  the  Norman  KiUj  in  Albany  county,  containing 

1044  and  an  half  acres.    On  the  20th  of  AfarcA,  1813,  D. 

Tenbroeck  and  bis  wife,   for  the   consideration  of  7,305 

acres,  conveyed  lo  James  Kane,  in  fee,  487  acres  of  laiul 

at  ElizabtihJUld.     J.  K.,  afterwards,  sold  and  conveyed 

different  parcels  of  the  said  land  in  fee,  to  the  other  plaiutiffii, 

which  were  particularly  stated  in  the  bill.    On  the  10th  of 

May  J  1818,  Jamts  K.  gave  a  bond  for  243,000  dollars  to 

Charles  JiT.,  Dirck  Van  Schdluyne  and  Oliver  K.  with  a 

warrant  of  attorney,  on  yhich  a  judgment  was  entered  up 
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1821.  on  the  same  day,  and  a  fi.  fa.  issued  thereon  tfie  11th  of 

^^"^^"^^  Aprils  ISiSy  by  which  162  acres,  parcel  of  the  land  so 

V.  conveyed,  was  sold  by  the  sheriff  lo  £.  Kant^  for  25  dol- 

SaetwBu,  ,^^^^   Q^  ^  ^^^  ^j.  February,  1813,  ZXrc*  Tenbrotck  gave 

a  bond  to  the  defendant  for  ihe  penal  sum  of  20,000  dollars, 
condiliooed  for  10,000  dollars,  with  warrant  of  attor- 
ney, on  which  a  .judgment  was  entered  op,  the  27th 
of  Februartff  1813.  An  execution  on  this  judgmenC 
was  issued,  by  virtue  of  which,  lands  of  D.  71  in  Sara' 
toga  county,  valued  at  20,000  dollars,  were  sold  by  the 
sheriff,  and  purchased  by  the  defendant  for  500  dollars. 
That  a  ^ett.  Jifa*  Cor  the  residue  of  the  debt,  was  issued  to  the 
sheriff  of  j9/6any,  who  levied  on  (be  lands,  above  mention- 
ed, and  conveyed,  at  J^ormanfs  KxU.  The  plaintiffs  allege, 
that  the  bond  and  warrant  of  attorney,  so  given  by  D.  T. 
to  the  defendant,  were  tisun'out,  fraudulent  and  void.  That 
the  defendant  proposed  to  sell  Co  D.  T.  250  acres  of  land 
in  Cothy^t  manor,  in  Oneida  county,  to  which  he  pretend- 
ed to  have  title,  and  to  advance  to  D*  71  750  dollars, 
if  he  would  take  a  gig  and  harness  at  500  dollars,  and  the 
250  acres  of  land  at  35  dollars  per  acre,  and  would  secore 
Ihe  amount,  being  8,750  dollars,  by  a  judgment  bond; 
that  D.  T.J  being. in  necessitous  circumstances,  assented  to 
Ibe  proposal  ;  and  (he  bond  and  warrant  of  attorney  were 
accordingly  given.  The  plaintiffs  averred  that  the  agreement 
was  by  parol ;  that  the  gig  and  harness  were  not  worth 
^00  dollars  ;  and  that  the  defendant  never  had  any  title  to 
the  land  in  Cosby* $  manor.  That  on  the  24th  of  Jtdy^  1813, 
A  T.  filed  a  bill  against  the  defendant,  7.  Kane  and  thre^ 
other  persons,  to  set  aside  the  bond  and  warrant  of  attor- 
ney, and  judgment,  and  to  restrain  all  proceedings  thereon. 
That  D.  T,,  by  his  urgent  necessities,  was  induced  to  enter 
into  a  written  agreement,  on  (he  15th  o{ Aprils  1814,  which 
^as  set  forth  in  the  bill,  by  which,  after  various  recitals, 
D.  T.,  for  the  consideration  of  1,000  dollars  paid  to  him, 
"and  of  5|00a  dollars,  which  the  defendant  agreed  to  deduct 
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jibin,  and  consider  as  satisfied  on  the  last  mentioned  judg*-  182!« 
ment  agreed  to  dismiss  his  bill,  and  pay  ,the  costs,  and  re- 
linqniaball  objections  to  the  jmigmeQti  and  discharge  the 
defendant  from  bis  contract:  to  convey  the  250  acres  of 
land  in  Cosby^s  manor,  and  ihat  the  said  judgment  should 
remain  in  force  for  the  balance,  after  deducting  the  6000 
dollars,  but  that  no  execution  should  issue  thereon,  for  six 
months.  That  the  defendant  had  assigned  tbe  judgments 
to  /•  Kane.  The  bill  charged,  that  the  judgment  and  exe- 
cution were  fraudulent*  Prayer^  for  an  injunction  against 
a  sale  under  the  execution,  and  that  satisfaction  of  the 
judgment  be  decreed  to  be  entered,  or  tbe  lands  of  the 
plaintiffs  be  exonerated  therefrom,  and  for  general  relief. 

The  defendant  put  in  a  plea  and  answer  :  As  to  so  much 
of  the  bill  as  seeks  to  impeach  or  set  aside  the  judgment 
against  D.  T.  for  20^000  dollars,  and  the  execution  thereon, 
and  to  exonerate  the  lands  of  the  plaintiff  therefrom,  and 
to  compel  the  defendant  to  set  forth  the  consideration  of 
the  judgment,  the  de(eaddint  pleadedin  har^  that  on  the  24th 
of  July,  1813,  D.  T,  filed  his  bill  against  the  defendant  and 
three  others,  to  avoid  the  judgment,  &c*  That  the  defen- 
dants appeared  and  answered,  gainsaying  and  avoiding  the 
charges,  fcc  That  on  the  14th  of  April,  1814,  D.  T.  agreed 
to  dismiss  the  bill,  &c«  (setting  forth  the  agree  ment,?}|AcBC 
verba.)  That,  in  pursuance  of  this  agreement,  a  decrcfi 
uras  made  and  entered,  the  16th  otApril^  1814,  dismissing 
the  bill,  as  against  tbe  defendant  and  W.  another  of  the  de- 
fendants in  that  suit ;  and  confirming  the  judgments  men- 
tioned in  the  bill*  That  this  decree  remains  in  full  force, 
and  the  defendant  pleaded  tbe  agreement  and  decree  in  bar 
to  so  much  of  the  bill,  and  of  the  relief  sought  thereby,  as 
seeks  to  avoid,  or  draw  in  question,  the  judgment  for  i^0,000 
dollars,  or  the  lien  or  operation  thereof,  or  to  compel  the 
defendant  to  set  forth  the  con«ideration,  and  to  all  the 
relief  prayed  by  the  bill* 
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18fil.  In  support  of  his  plea,  and  far  antwer  to  the  residue  of 

"^J^l^^      die  bill,  the  defendant  stated,  that  after  be  had  filed  his 

.     ▼.  answer  to  the  bill  of  !>•  T.,  be  was  solicited  by  D.  T.  to 

......,..,.,,^_^  repurchase  the  350  acres  of  land  in  Coshy*t  manor,  wbtdv 

the  defendant  consented  to  do,  and  to  allow  him  fi»r  Ae 
same  6,000  dollars ;  that  is,  1 ,000  dollars  in  cash,  and  5,000 
dollars  on  the  judgment,  and  that  the  defendant,  accord* 
ingly,  paid  D.   T.  1,000  dollars,  and  gave    him  credit 
on  the  judgment  for  5,000  dollars.     The  defendant  denied, 
that  the  agreement  or  the  decree^  above  mentioned,  were  firaa- 
dulent  or  collusive,  or  that  any  undue  advantage  was  \Atn 
q(D.  71,  to  induce  him  to  enter  into  the  agreement;  but 
he  averred  that  the  same  was  fairly  made,  &c.    He  admit* 
ted  the  issuing  of  the  execution  to  Saratoga^  and  the  sale 
of  lands  of  D.  T.  as  stated  in  the  bill ;  but  that  James  f  ., 
Of  some  person  in  his  name,  had,  afterwards,  issued  an  ex- 
ecution on  an  older  judgment,  under  which  the  lands  in 
Saratoga  had  been  seized  and  sold,  whereby  the  defendant 
lost  bis  whole   title  to  those  lands.    He    admits  that  he 
caused  an  execution  to  be  issued  for  the  balance   on  the 
judgment,  with  directions,  as  stated  in  the  bill,  which  be 
thinks  was  incorrect  as  to  the  amount  due,  and  was  willing 
that  it  should  be  corrected,  and  reduced  to  5,806  dollars 
and  4  cents,  after  deducting  from  the  interest  the  500  dol- 
lars arising  from  the  sale  of  the  lands  in   Saratoga*    He 
insisted,  that  this  balance  was  justly  due,  and  that  the  lien 
of  his  judgment  was  prior  to  any  of  the  conveyances  by 
D.T. 

April  6th.  The  plea  was  brought  to  argument  this  day. 

Henry^  for  the  plaintiffs,  contended,  1.  That  part  of  the 
defence  made  by  the  plea  was  bad,  and  the  whole  ought, 
therefore,  to  be  overruled. 
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3.  That  the  plea  was  to  the  whole  bill,  and  the  answer       18§L 
to  parts  of  the  bill  overrules  the  plea. 

3.  That  the  matter  of  the  plea  was  insufficient,  inasmuch 
as  the  suit  and  decree  therein  stated,  were  instituted  and  ^ 
made  after  the  acquisition  of  the  title  under  which  the  " 
plaintiA  claim ;  as  the  plaintifis  were  not  parties  to  that  suit, 
their  right  to  avoid  the  judgment  confessed  by  Z>.  Ten^ 
broeck,  is  perfect,  and  not  impaired  or  affected  by  that  suit 
or  decree.  {Cooper^s  Eqmiy  Plead.  289,  33(K  1  AnsU  59. 
^Bro.  C.  C.  641.  645,  646.  648,  649.) 

^  HL  BU$eker^  contra,  insisted,  1.  That  the  decree  set  forth  ' 
iin  the  plea,  precluded  the  plaintiffs  from  inquiring  into  the 
consideration  of  the  judgment  in  favour  of  the  defendant 
against  D.  T. 

2.  That  the  plaintiffs  purchased  after  the  judgment  was 
^ocketted,  and  after  the  bill  filed  by  Z>.  T.,  and  are  bound 
by  the  judgment. 

3.  That  the  defendant  in  that  judgment,  could  not  now 
set  up,  nor  could  the  plaintiffs,  at  any  time,  avail  them- 
selves of,  the  usurioui  consideration,  if  any  such  existed. 
{AmbltTy  229.  Coop.  Equ.  PL  99.  1  Ch.  Cos.  231. 
Comyn's  Dig.  Chancery,  Y.  2.  Phillipa*  Ev.  227.  262. 
iMadd.  Ch.  248.  2P.Wm.'J4.  Coup.  285.  Sugden 
L.  of  V.  432.  484.  1  Madd.  Ch.  217.  221.  1  ForAl 
Egru.  217.  Finer,  tit.  Usury,  308.  pi.  1.  Str.  1043. 
3  Johns.  Ch.  Rep.  395.    Ambler,  293. 

July  12th.  By  a  decretal  order  of  this  day,  the  plain- 
tiffs have  leave,  within  thirty  days  after  notice  of  the  order, 
to  reply  and  take  issue  on  the  plea,  on  payment  of  the 
costs  of  the  hearing  and  of  the  order,  or  that  the  bill  of 
the  plaintiA  be  dismissed,  with  costs,  &c. 
'^  The  plaintiffs  afterwards  petitioned  for  a  rehearing 
against  the  order,  which  was  granted. 
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Xovember  I2tb.    The  enmt  was  this  day  reheard,  j 
was  argued  by 


Sloison^  contra. 

Deetmber  27ib.    The  cauie  stood  over  for  consideration 
until  this  day. 

The  Chahcellor.    The  bill  charges   the   jadgment 
Against  Tenbroeck,  in  favour  of  the  defendant,  to  hare  beeai 
usurious,  frauduknt  and  void,  being  founded  not  only  io 
usury,  but  in  manifest  oppression,  corruption,  and  extortion. 
This  was  the  chief  gravamen  in  the  bill ;  and  all  the  other 
charges,  except  one,  seem  to  have  been  the  mere  result  and 
consequence  of  this  original  injury*    Thus  it  is  charged, 
that  Tenbroeck  filed  his  bill  in  this  Court  to  be  relieved 
against  the  judgment,  on  account  of  the  corrupt  and  fraudu- 
lent nature  of  the  same,  but  that  the  defendant,  taking  ad- 
vantage of  his  pecuniary  necessities,   induced   Tenbroeck 
to  dismiss  his  bill,  and  recognize  the  validity  of  the  judg- 
ment, after  a  certain  reduction  in  the  amount.    It  is  also 
charged,   that  the  defendant  fraudulently  issued  his  execu- 
tion to  the  sheriff  of  Saratoga.     But  there  could  have  been 
no  complaint  of  the  settlement  of  the  suit  between  Ten* 
broeck  and  the  defendant,  nor  of  the  mere  fact  of  issuing 
ah  execution   to   the  sheriff  of  Saratoga^  if  the  original 
judgment  had  been  deemed  just   and  sound.   That  execu- 
tion could   not  have  been  charged  as  having  issued  frauds 
ulently  on  any  other  ground.   An  execution  may  well  issuc^ 
and  yet  the  direction  to   levy  more   than  is   due  be  an 
abuse.     The  plaintiffs  contend,  that  the  defendant  has  at- 
tempted to  cover,  by  the  judgment,  one  thousand  dollars 
subsequently  advanc<.'d.     If  this  were  so,  (and  which  1  do 
not  now  stay  to  examine,)  yet  tlie  execution  could  not^  os 
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ikaX  aecount)  have  been  deemed  a  fraodulent  oae,  and  it  1831. 
would  have  been  good  for  what  was  really  due  under  the 
judgment  To  all  this  part  of  the  bill,  which  seeks  to  im- 
peach, or  set  aside,  the  judgment  and  theexecation  thereon, 
the  defendant  pleads  in  bar  the  settlement  of  the  suit  in 
Chancery,  and  a  decree  enlered  by  consent  between  Ten^ 
hroecky  and  the  defendant,  on  the  16th  of  AprU,  1814,  dis- 
missing the  bill,  and  recognising  the  validity  of  the  judg- 
■lent.  The  answer,  accompanying  the  plea,  and  intended 
as  auxiliary  to  it,  denies  that  the  agreement  to  discontinue 
the  suit,  and  the  decree  entered  in  pursuance  of  that  agree- 
ment, were  collusive  or  fraudulent,  and  avers  the  same  to 
iiave  been  fairly  procured.  The  plea  is  set  up  in  bar  ^^  to 
s6  much,  and  soch  pan  of  the  bill,  and  of  the  relief  sought 
thereby)  as  seeks  to  avoid  or  draw  in  question  the  judgment, 
or  to  compel  the  defendant  to  discover  and  set  forth  the 
original^  terms  and  consideration  thereof,  and  to  all  the  re- 
lief pray^^  for  in  and  by  the  bill,  and  that  he  ought  not  to 
be  compelled  to  make  any  other  or  further  answer  to  so 
much  and  such  part  of  the  bill,  as  is  herein  and  hereby 
pleaded  unto  bs  aforesaid/' 

This  plea  was  evidently  intended  to  be  a  bar  to  that  part 
only  of  the  bill,  which  sought  to  impeach  the  judgment.  It 
is  to  io  much  of  the  bili,  he.  and  that  the  defendant  be  not 
compelled  to  make  any  other  answer  to  so  m«cA,  and  such 
part  of  the  bill^  fyc.  But  the  plea  did  conclude  to  all  the 
reliff  prayed  for^  in  and  by  the  bUL  The  specific  prayer  in 
the  bill,  was  not  only  for  an  injunction,  but  that  satisfaction 
might  be  decreed  to  be  entered,  or  the  lands  of  the  plaintiffs 
exonerated ;  and  we  perceive,  that  there  was  another  distinct 
charge  in  the  bill,  not  immediately  connected  with  the  in- 
fitoity  of  the  judgment,  and  to  which  an  intimation,  which 
I  have  already  made,  had  reference.  This  charge  is,  that 
the  sale  in  Saratoga  county  was  fraudulently  conducted, 
and  competition  prevented,  by  which  means  the  defendant 
was  enabled  to  buy  in  a  large  estate  of  Tenbroeckj  for  % 
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1821.  consideration  diDOsi  noininal.    Under  certain  ctrcomscaiiH 

^^^^^^^  ces,  sucb  a  fact  may  operate  as  a  satisfaction  of  the  judg^ 

T.  ment  and  execution,  and  the  charge  of  that  frand  was  not 

flwrnrgsL.  ^QY^p^  i^y  ihg  pi^j^^  j^nj  y^i  iiiat  charge  might  have  bee» 

A  plea  may  One  ground  of  the  prayer  for  the  relief.  The  difficulty  is^ 
anlb^li^rt?  that  the  plea,  after  conclnding  properly  to  so  mticA  ^l&« 
^  itiDoreei^  hill,  ^c«,  gocs  on,  and  concludes  to  all  the  relief  prayed  for  • 
]^^^mSu  Id  this  respect  the  plea  was  more  eitensive  than  the  subject 
kte«!'lt  wmb«  matter,  to  which  it  related,  but  the  remedy  for  such  a  de- 
!^r^M  tow  feet  is  mild  and  liberal.  It  is  only  to  order  the  plea  to 
S?rio  ^chtt  ^^^^  f^  ^  ^^^^  ^  ^^^  ''*"  ^^  '^  properly  covers,  and  no 
»i2Sr  w^  M  to  <Bore,  and  to  require  the  defendant  to  answer  to  the  residue 
MbS^Tmut  ^  ^^  '^"-  '^'^»'  *"  Dormer  v.  Forlescue,  (2  Atk.  282.) 
Lord  Hmrdwicke  observed,  that  where  there  is  a  plea  which 
covers  too  much,  the  Court  will  allow  it  to  stand  for  part, 
and  overrule  it  for  part.  It  is  a  well  settled  rule  in  this 
Court,  that  a  plea  may  be  good  in  part,  and  bad  in  part, 
and  that  the  Court  will  allow  it  to  stand  as  to  so  much  of 
the  bill  to  which  it  properly  applies.  The  objection  to  the 
plea  in  this  case,  that  it  covers  too  much,  does  not  lie  to 
the  body  of  the  plea,  but  to  the  conclusion  ;  and  even  in 
tliat  respect,  the  conclusion  is  inconsistent  with  itself,  for 
while  one  part  of  it  goes  to  the  whole  relief,  the  other  parts 
of  it  confine  the  plea  to  the  subject  matter  of  the  judgment. 
It  can  scarcely  be  considered  as  any  thing  more  than  in- 
formality, or  a  mistake  of  the  pleader ;  but  the  defect  can 
easily  be  cured.  We  have  an  ancient  case,  v^ry  uMich  in 
point,  in  Allison  v.  Sharpler/y  {Hard,  3]  6.)  in  which  a  too 
extended  conclusion  to  a  plea  in  bar,  being  to  the  whole 
bill,  when  the  matter  of  the  plea  was  special,  was  cor- 
rected by  the  order,  that  as  to  what  was  not  contained  ia 
the  plea,  the  defendant  ought  to  answer. 

So  far,  the  decretal  order  in  this  cause,  against  which  a 
remedy  is  sought  by  the  rehearing,  was  manifestly  errone- 
ous, and  ought  to  be  corrected.  The  defendant  must  aa- 
swer  to  that  part  of  the  bill,  not  covered  by  the  plea,  viz. 
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the  fraod  ia  the  sale  in  Saratoga  county.    Until  the  ikcts       1831. 
respecting  that  sale  are  fully  disclosed  and  discussedi  it 
will  be  impossible  to  say  how  far  the  sale  may  have  opera- 
ted towards  satisfaction  of  the  judgment. 

Another  charge,  which  may  be  deduced  from  the  bill,  as 
being  altogether  distinct  from  the  averments,  impeaching 
the  judgment,  is  that  the  defendant  gives  credit  on  the 
judgment  only,  for  5,000  dollars,  in  consequence  of  the 
agreement,  stated  in  the  bill,  and  admitted  in   the  plea, 
whereas  he  ought  to  have  given  credit  for  6,000  dollars, 
which  was  the  price  agreed  on  for  the  release  of  the  lot  in 
Cosby^s  manor.    If  that  lot  was  part  of  the  consideration 
of  the  judgment,  and  if  that  lot,'  which  had  never  in  fact 
been  conveyed  to  Tenhroeck,  was  by  a  subsequent  agree- 
ment withdrawn  from  the  consideration  of  the  judgment  at 
a  valuation  of  6,000  dollars,  the  conclusion  would  perhaps 
be,  that  the  judgment  ought  to  be  reduced  ;>ro  taniq.     The 
-question,  arising  on  this  point,  does  not  touch  the  validity 
of  the  plea,  which  only  goes  to  bar  the  plaintifiV  from 
avoiding,  or  drawing  in  question,  the  consideration  or  vali- 
dity of  the  judgment,  and  the  lien  created  thereby ;  but  it 
serves  further  to  show,  that  the  decretal  order,  complained 
of,  was  founded  in  mistake,  when  it  considered  the  plea,  if 
not  put  in  issue,  as  a  bar  to  the  entire  relief.    It  is  not 
necessary  at  present  to  express  any  opinion,  whether  the 
claim,  on  the  part  of  the  plaintiffs,  for  a  further  reduction  of 
1,000  dollars,  beyond  the  6,000  dollars  admitted  by  the 
defendant  under  the  agreement  set  forth  in  the  bill,  can  be 
sustained.     It  is  sufficient  to  say,  that  here  appears  to  be  a 
fit  subject  for  inquiry  and  discussion,  and  which  is  not 
strictly  embraced  by  the  plea. 

Having  thus  disposed  of  these  points,  I  proceeded  to  con- 
sider the  great  and  main  question  in  the  case,  whether  the 
plea  be,  or  be  not,  a  good  and  valid  plea  to  all  that  part  of 
the  bill,  which  seeks  to  question  the  judgment  by  impeach- 
ing its  consideration. 
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1821.  WheD  this  cause  was  before  ne,  upon  the  first  hearing, 

^^  "^^     I  observed,  that  •*  the  gravamen  in  the  bill  was  usury,  ex- 
V.  tortion  and  fraud  in  procuring  of  the  judgment,  and  cor- 

HOTwmn,     ipupiipQ  ^pj  frdind  in  procuring  the  decree  set  up  as  a  de- 
A  ci«cree  hv  feuce.     Tenbroeckj  the  original  judgment  debtor,  exhibited 
iag  ud  con.  his  bill  iu  this  Court  to  be  relieved  from  the  judgment  on 
procured     bj  the  Same  grounds,  and  the  suit  was  afterwards  dismissed 
by  a  decree  entered,  by  consent,  upon   an  adjustment  and 
settlement  between   Tenbrotck  and   the  defendant.      No 
doubt  Ttnhrotck  might  have  been  relieved  by  original  bill 
from   that  decree,  if  procured  by  fraud,  but  if  the  decree 
be  pleaded  to  such  an  original  bill,  accompanied  by   an 
answer  specially  denying  the  fraud,  the  plea  is  valid.    Tfaos, 
in  L(nfd  v«  Menselt^  (2  P.  fVm.  73.)  an  original  bill  was 
filed  to  redeem  a   mortgage,  and  it  stafed,  that  the  defen* 
daot  had,  by  a  decree,  in  a  former  bill,  brought  by  him 
againsi    he  mortgagor,  (the  father  of  the  then  plaintiffs,)  to 
foreclose  the  equity  of  redemption,  obtained  a  decree  of 
foreclosure  by  fraud.    The  defendant  plead  the  former  de- 
cree in  bar,  and  gave  no  answer  (o  the  fraud,  and  for  thai 
reason  the  pie)  was  overruled.      And  in  W%$kaflv.  Shorty 
(7  Finer,  tit.  Decree,  p.  398.  pL  15.    2  Eq,  Cas.  Mr.  177, 
0.  1.  5.  C.)  a  like  plea  to  a  like  bill,  accompanied  with  ao 
answer,  denying  the  fraud,  was  held  good  by  Lord  CA.  fior- 
couri^  and  the  bill  was   dismissed  with  costs.     The  same 
'  rule  was  admitted  by  Lord   Hardwicke  in  Bradish  v.  Gee^ 
{Amb.  229.J  and  there  can  be  no  doubt  of  the  settled  doc- 
trine,  that,  '*  a  decree  by  consent  in  binding,  unless  procured 
by  fraud  ;  and  in  such  case,  the  party  ma;  be  relieved  against 
it,  b>  original  bill.     Bui  if  the  fraud  be  denied  in  thf^  an- 
swer accompanying  the  plea,  the  decree,  which  is  impeach- 
ed, may  be  plead  to  such  a  bilL" 

These  observations  arid  authorities  would  appear  to  be 
unanswerable,  if  Tenbrotck  himself  was  now  tire  plaintiff, 
seeking  to  impeach  the  judgment  he  had  confessed  ;  and  I 
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cannot  see  why  tbey  are  not  equally  so,  when  a  purdiaier      1821* 
under   Tenbrotek,  tubacquent  to  the  judgment,  seeks  the 
same  relief.  Judgments  and  decrees  bind  privies  in  estate ; 
and  J.  Kane,  the  purchaser  under  Tenbroeck^  subsequent 
to  the  judgment,  was  a  purchaser  with  notice  of  the  judg- 
ment.   It  is  a  settled  principle,  that  none  but  parties  or 
privies  can  have  error  upon  a  judgment,  and  the  doctrine 
in  the  old  cases  is  very  strong  and  very  applicable  to  this 
point      Ifatenantaiieii€f?«»;?enilmg'  o  real  actum,   and 
then  judgment  pass  against  him,  the  alienee  cannot  baveerror 
for  want  of  privity,  and  if  the  alienor  bring  error  and  be  re- 
stored, the  feoffee  shall  enter  upon  him.  (1  Rol.  Mr.  748.  pL 
20. 23.  and  Vina-,  tit.  Error.p.  Ad5.pl.  20. 23.  and  the  cases 
4rc.  cited  in  the  margin.)     The  docketing  of  the  judgment 
and  the  filing  of  the  roll,  ate  notice  of  the  lien  to  a  subse- 
quent purchaser.       Tenbroeck^  the  original  parly   to  the 
judgment,  might  have  impeached  it  for  fraud  }  but  it  seems 
difficult  to  admit,  that  even  be,  the  party  injured,  could  im- 
peach a  judgment  voluntarily  confessed,  on  the  ground  of 
usury.     He  who  confesses  a  judgment,  or  suffers  it  to  pass 
by  default,  is  concluded  frond  defence,  according  to  the 
general  language  of  the  cases.      {MiddUion  v.  HM^  Cro. 
Eliz.  588.    Bush  v.  Ever,  Sir.  1043.    Cases  temp.   Hard. 
220.  S.  C.     Matthews  v.   Lewis,  1  Anst.  7.     Lord  Cb.  in 
14  Vesey,  31.      Lord  Thurhm,  in  Scott  v.  Nesbit,  2  Bro. 
641-)  And  if  the  party  himself,  who  is  ihe  victim  of  fraud     ,f  ^^e  partr 
or  usury,  chooses  to  waive  his  remedy  and  release  the  par-  f^^  l^^f^ 
ty,  it  does  not  belong  to  a  subsequent  purchaser  under  ^*od*^^f  ^ 
him,  10  recall  and  assume  the  remedy  for  him.    If  a  judg-  fJi"o/J?"„£i;| 
ment  was  fraudulent  by  collusion  between  the  parties  to  it,  JSilrM^  f*a 
on  purpose  to  defraud  a  subsequent  purchaser,  the    case  SMer*^"nSer 
would  present  a  very  distinct  question.      But  if  the  judg-  {Jc"  c^n^t  i*^- 
ment  was  fraudulent  only  as  between  the  parties,  it  is  for  ^^"51?**^^"*^^; 
the  injured  party    alone  to  apply  the  remedy.      If  he  JSTfJ^*'^* 
chooses  to  waive  it  and  discharge  the  party,  it  cannot  con-  ™*^  ^  *?•» 
sistin  justice  or  sound  policy,  that  a  subsequent  voluntary  ^^**^,^  '"^*^ 
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purcbtseri  knowing  of  that  judgment,  should  be  competent 
to  investigate  the  merits  of  the  original  transaction  as  be^ 
tween  the  original  parties,  ^uisque  poieit  rentmciare  jwre  pr9 
$€  iniroducto.  Feuds  and  litigation  would  be  interminable^  if 
wiiere  ibe  |mi^  any  distinct  purchaser  of  distinct  parcels  of  land,affected  by 
iSed  iTliii  to  ajudgmentyexisting,  and  known  when  they  became  interest-^ 
j^draent,    on  ed,  could  overhalc  the  judgment  upon  an  allegation  of  usury, 
imix/  abfto-  extortion  or  fraud,  practised  upon  their  principal,  the  ven- 
fence,  aod  con^  dor,  when  he  himself  chooses  to  acquiesce  in  the  alleged 
creo     agmiMt  injury,  Or  has  expressly  waived  all  complaint.     It  is  stsited 
to  have  been  a  principle  of  the  common  law,  that  a  fraud 
could  only  be  avoided  by  him,  who  had  a  prior  interest  in 
the  estate  afiected  by  the  fraud,  and  not  by  him  who  sub- 
sequently to  the  fraud,  acquired  an  interest  in  the  estate. 
{Upton  V.  Bassetj  Cro,  Eliz.  445.  and  recognized  in  3  Co. 
83.  a.) 

If  Kant^  from  whom  all  the  plaintiffs  derived  tide,  had 
not  parted  with  his  estate,  and  had  not  filed  this  bill,  could 
he  have  been  admitted  to  investigate  the  consideration  of 
the  judgment  f  We  have  seen  that  Tenbroeck  could  not, 
and  that  the  plea  would  most  clearly  have  been  a  bar  to 
him.  Kant  was  no  party  to  the  decree,  and  that  alone 
would  not  preclude  him,  as  it  would  Tenbroeck^  provided 
be  was  previously  entitled  to  open  the  judgment  or  impeach 
it.  But  being  a  purchaser  from  Tenbroeck,  subsequent 
to  the  entry  of  the  judgment,  and  with  knowledge  of  the 
judgment,  he  would  be  precluded  without  the  decree,  and 
the  decree  and  circumstances  attending  it  may  be  consider- 
ed as  auxiliary,  and  as  giving  special  force  to  the  reason 
and  policy  of  the  rule,  by  which  he,  and  those  holding  an- 
der  him,  would  have  been  precluded  without  the  decree. 
Kane  was  a  party  to  Tenbroeck'' s  suit,  and  it  cannot  but 
be  intended,  that  he  knew  of  the  charge  contained  in  his 
bill ;  and  yet  he  suffers,  unconcernedly,  Tenbroeck  and  the 
defendant  to  carry  on,  and  terminate,  their  controversy,  ac- 
cording to  their  own  discretion  and  judgment,  without  in- 
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terposition  or  complaiDt.  It  was  termtnated  in  good  faith.  1821. 
The  decree  was  obtained  fairly,  without  any  imposition  or 
fraud.  I'bis  is  the  necessary  conclusion,  for  it  is  so  aver- 
red ia  the  answer  accompanying  the  plea,  and  the  cause  is 
brought  to  a  bearing,  touching  the  sufficiency  of  the  plea, 
without  traversing  it,  and  its  averments  are  thereby  admit- 
ted to  be  true  in  point  of  fact.  Kane  suffers  this  charge 
of  usury  and  fraud  in  the  judgment  to  be  discussed  and 
settled  by  the  parties  to  the  judgment,  and  goes  on  and 
sells  part  of  the  land  bound  by  the  judgment,  pending^the 
suit  of  Tenbroeck^  and  parcels  of  it,  subsequent  to  the  de« 
cree;  and  can  it  be  possible,  that  he,  a  stranger  to  the  judg- 
ment, and  a  voluntary  purchaser  under  it,  and  with  know* 
ledge  of  the  subsequent  suit,  could  now  be  permitted  to  com- 
pel the  defendant  to  discuss  the  merits  of  that  judgment 
over  again  with  him ;  to  have  his  rights  and  interest  twice 
tried,  and  twice  jeopardized,  on  a  charge  of  fraud  f  It 
would  be  an  anomaly  in  our  jurisprudence,  for  such  a  sub* 
sequent  purchaser  to  be  enabled  to  revive  the  litigation. 
He  is  precluded,  as  being  a  volunteer  under  a  judgment  be- 
tween other  persons.  He  is  emphatically  precluded  from 
coming  here,  after  those  persons  have  litigated  the  va- 
lidity of  the  judgment,  and  consented,  upon  fair  terms,  to  a 
decree  in  this  Court,  waiving  all  objections  to  the  judg- 
ment, and  recognising  its  obligation.  The  judgment  pre- 
cludes, on  general  principles ;  for  the  purchaser  voluntarily 
comes  in,  under  the  judgment  pro  bimo  et  naio^  and  except 
in  the  special  case,  in  which  the  judgment  was  confessed 
collusively,  and  by  a  corrupt  agreement  to  defraud  some 
subsequent  purchaser,  (a  case  hardly  to  be  supposed,)  he 
must  take  the  lien  as  he  finds  it,  and  has  no  business  to 
interfere  with  the  contracts  of  other  people.  The  decree 
affirming  the  judgment,  precludes  him  also,  because  it  gives 
the  judgment  the  additional  force  of  a  res  judicata  between 
the  parties  to  the  judgment,  after  they  had  raised  questions 
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1821.       M  the  jadgmeot  tbeniselyet.    I  cuinot  entertain  a  doubt 

^^^^^^^^^     that  the  present  attempt,  if  soccessfal,  woald  be  nnprece- 

**y.^'      dented,  and  contrary  to  the  most  obvious  princi|des  of  pab* 

^*^^'""    fie  policy.     It  would  contravene  that  sound  maiim  of  the 

common  law,  that  expedit  retpukUea  ul  sii  finis  litium* 

Let  us  trace  this  subject  a  little  farther  into  ia  coDse- 
qnences. 

If  Jama  Kafu^  the  purchaser  of  only  a  small  part  of  tha 
lands  bo«jnd  by  the  lien  of  the  judgment,  would  have  bnd 
a  right  to  open  the  merits  of  the  judgment*  another  porciia* 
ser  of  another  parcel  of  the  lands  would  have  had  the  amine 
Tight,  not  only  after  (he  original  debtor,  Tenbroeek,  had 
waived  or  released  his  right,  but  even  after  Kane  had  abo 
filed  his  bill  upon  the  same  ground,  and  then  had  settled 
the  controversy  upon  a  similar  decree  by  consent  If  a  d^ 
cree  by  consent*  between  the  original  parties,  could  iMt 
bind  thene  privies  in  estate,  would  a  decree  on  tiie  merits, 
after  a  solemn  discussion  and  consideration  by  the  Court, 
bind  them  ?  There  is  no  difierence  between  decrees  entered 
by  consent*  and  decrees  after  argument.  If  fairly  entered, 
they  are  equally  valid  and  operative,  so  long  as  they  re- 
main in  force.  And  upon  the  doctrine  of  this  bill,  the  de- 
fendant  might  be  vexed,  again  and  again,  with  the  same 
charges,  brought  forward  by  different  purchasers,  under 
TehbroecL  This  wonld  be  an  oppression,  contrary  to  the 
genius  of  our  law ;  and  I  see  no  way  to  avoid  this  result, 
but  by  adhering  to  the  plain  rule,  that  it  belongs  to  the 
party  to  the  judgment,  and  to  him  only,  or  his  lawful  re- 
presentatives, to  question  the  consideration  of  it. 

In  the  present  case,  we  have  not  £me,  the  first  purchaser 
under  the  judgment,  but  we  have  purchasers  under  him, 
seeking  to  open  the  judgment.  The  plaintiffs  stand  two 
degrees  removed  from  Tenbroeck^  the  party  injured.  Here 
are  purchasers  of  a  purchaser  undertaking  to  impeach  the 
original  judgment ;  and  they  all  became  such  after  the  cobih 
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mcfficeiiicfiit  of  die  salt  brought  by  Iten  Broeck,  (and  aQ  bat  1821. 
one  of  tbena  after  the  decree)  ia  which  Ten  Brotck  volun- 
tarily waives  or  utiles  llie  cause  of  action  with  the  de- 
iendant.  If  these  plaintiffs  can  be  permitted  to  impeach 
that  JQugment^  causes  of  action  might  be  said  to  be^  ome 
negotiable,  and  to  be  capable  x>f  subdivision  to  any  degree, 
«nd  susceptible  «f  re*litigadon  to  any  extent.  I  cannot 
imagine  a  case  in  which  the  pretension  would  appear  to  be 
more  inadmissible. 

I  shall  accordingly  declare  tbe  plea  to  be  good,  and 
direct  it  to  stand  good,  as  to  all  that  part  of  tbe  biH  which 
l^oes  to  impeach  the  consideration  of  tbe  judgment  for 
usury,  extortion,  fraud  or  any  other  cause  alleged  in  the 
bill,  and  that  the  defendaiBt^  within  six  weeks  after  notice  to 
bis  solicitor  of  this  order,  answer  such  parts  of  the  bill  not 
covered  by  the  plea  and  its  accompanying  answer,  as  relate 
to  the  charge  of  fraud  in  the  sale  in  Saratoga  county,  or  to 
any  payments  which  may  have  been  m^de  upon  the  said 
judgment,  to  the  end,  that  the  balance  doe  thereon,  (if  any) 
may  be  ascertained.  And  I  shall  further  order,  that  the 
question  of  costt  be  reserved,  and  that  the  deposit  of  50 
dollars,  with  tbe  register  in  pursuance  of  tbe  order  for  % 
refaetring,  be  returned  to  the  solicitor  for  the  plaintiffs. 

Pecree  SMxordiogly* 


tot.  V.  7i 
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Atm AK  agaimt  Bill  and  others. 

Though  a  mortgtigee  may,  bj  way  of  extiogaishnieiit,  release  afihiim- 
tere&t  to  the  nxNrtgagor ;  yet  he  cannot  eonvey  it  as  a  safanating'  m- 
tereBt,  ahsolotely,  or  by  a  way  of  mort^gage,  to  a  tbiid  penon;  eqie- 
cially,  when  the  mortgage  has  not  become  absolnte,  and  there  hai 
been  no  foreclosure  For  the  debt  cannot  reside  in  one  peraon,  and 
the  pledge  in  another. 

BumbfZlat  BrLL,  to  forclose  a  mortgage  executed  to  the  plaintiflT,  by 
the  defendants  Bill  and  J.  D.  Crane,  on  ihe  26th  o(AuguMt, 
1818,  upon  a  house  and  lot  in  ihe  Jifih  ward;  and  also 
upon  a  house  and  lot  in  Vandewaier  street^  in  ihe  city  of 
JfeuhTork,  The  mortgage  was  executed  to  secure  the 
payment  of  a  bond  for  4.500  dolllars,  given  by  those  two 
defendants  to  the  plaintiff,  to  secure  the  purchase  money 
of  the  house  and  lot,  in  the^rA  ward,  which  the  plaintiff 
had  then  sold,  and  conveyed  to  those  two  defendants. 
The  mortgage  was  duly  registered  on  the  day  after  its  date. 
The  defendant  BiUf  had  previously,  on  the  9th  of  ^pril, 
1817,  mortgaged  the  lot  in  Vandewater  street  to  the  de- 
fendant •/•  D*  Crane^  to  secure  the  payment  of  one  thou- 
sand dollars,  which  mortgage  was  registered  on  the  same 
day,  and  was  assigned  by  J.  D*  Crane^  on  the  S2d  of 
September^  1818,  to  V.  Fare^  of  whom  the  defendant  F.  is 
administratrix ,  and  she,  by  her  answer,  claimed  a  prefer- 
ence over  the  plaintiff. 

The  question  was,  whether  the  mortgage  to  the  plaintiff 
bad  a  priority  of  lien  over  the  mortgage  executed  by  the 
defendant  BUI  to  the  defendant  Crane^  upon  the  lot  in 
Vandewater  street. 

The  point  was  argued  by  Dyekman,  for  the  plaintiff,  and 
by  /•  L.  Rikerf  for  the  defendants* 
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The  coomel  for  the  plaintiff  contended  that  the  plain-  1821. 
tiffhad  acquired  an  interest  in  the  Vandetoater  street  1^, 
by  the  mortgage  from  Bill,  the  owner  of  the  equity,  and 
was  in  a  capacity  to  accept  of  a  conditional  release  from 
Crane  of  his  interest  as  mortgagee.  He  admitted,  that  so 
far  as  related  to  third  persons,  who  had  no  interest  in  the 
pledge,  the  interest  of  the  morgagee  could  not  he  sold  or 
mortgaged  separately  from  the  bond  or  debt.  A  mor^- 
gee  may  take  a  release  of  the  lien  of  a  judgment.  It  is 
every  day's  practice ;  and  why  not  take  the  release  of  th« 
lien  of  a  mortgage  ?  Might  it  not  have  been  done  by  a  formal 
instrument,  reciting  all  the  circumstances  ?  Here  the  mort- 
gage deed  has  sufficient  granting  words.  It  releases  all 
the  **  Estate,  right,  interest,  claim  and  demand  whatsor 
ever,^'  of  the  two  mortgagors  to  the  lot  in  Fandewater 
street,  as  well  as  to  the  lot  in  the  J^ih  ward. 

The  counsel  for  the  defendent  F.  insisted,  that  Crane 
had  no  interest  in  the  lot  in  Vandewater  street  which  he 
could  sell  or  mortgage,  as  the  mortgage  was  a  mere  securi- 
ty for  the  debt  (1  Mad.  Ch.  Tr.  11  John.  Rep.  554. 
4  John.  Rep.  43.  1  P.  Wm.  46a  Domaty  b.  3.  tit.  1 
Art.  Q.)  A  mortgage  may  he  released,  which  is  not 
here  pretended ;  but  it  cannot  exist  independent  of  the 
debt.  Nothing  passed  by  the  mortgage  from  Crofu  bat 
his  interest  in  the  land  purchased  from  the  plaintiff,  and 
nothing  more  was  intended  to  pass.  There  is  no  estoppel 
against  him,  because  he  had  an  interest,  which  passed  by. 
the  mortgage.  (Co.  LitU  42.  a.  327.  b.)  The  plaintiff 
bad  no  interest  |irior  to  the  mortgage,  on  which  the  release 
could  operate. 

The  Chancellok.  The  interest  of  Crane,  as  mortga- 
gee of  the  lot  in  Vandewaier  street  was  not,  at  the  time 
of  the  execution  of  the  mortgage  to  the  plaintiff,  an  inter- 
est in  the  land,  capable  of  being  the  subject  of  sale,  either 
absolutely,  or  by  way  of  mortgage,  diiiinct  Iromthe  debt 
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1831.  it  wif  iotendtd  to  leciire.  It  do«i  Ml  afppeftr  from  fbe 
cage  that  the  debt  to  Crane  was  even  due,  when  the  nott* 
{age  to  the  pkintiff  was  executed  ;  aad  it  »  clearljr  to  bw 
inferred,  that  the  inortga«;e  had  not  been  fbrecloaed,  or 
poMession  taken  under  it  Though  such  a  mortgage  in* 
terest  may  be,  by  wagr  of  exttDguUhment,  abaohuely  n^ 
hued  to  the  parly,  having  the  equity  of  redemption,  jet 
it  caimot  be  conveyed  as  a  still  sabaistiag  interest,  by  way 
of  mortgage,  because  that  would  separate  the  debt  and  the 
pledge,  the  latter  to  reside  in  oae  person,  while  tlie  debt  re- 
aided  io  another.  This  cannot  be  done ;  and  the  case  of  Joci* 
aoii  V.  WUtard^  (4  J  elms.  iUp.  41.)  is  decisive  on  the  point. 
it  is  evident,  that  no  such  absolute  release  was  intended 
in  this  case ;  and  the  act  of  Cr4me  in  uniting  in  the  mort- 
gage with  Bill,  is  rather  to  be  referred  to  the  legal  estate 
which  he  derived  from  the  plaintiff,  than  to  hia  interest  «a 
auch  a  mortgagee.  He  had  an  interest,  which  he  was  ca- 
pable of  mortgaging,  and  which  he  no  doubt  intended  to 
mortgage,  and  the  mortgage  deed  can  have  full  opemlion 
by  being  applied  to  that  interest*  It  cannot  be  applied  to 
hts  interest  as  a  mortgagee  in  the  other  lot,  consistently 
with  principles  of  law,  because  he  had  no  interest,  in  that 
character,  capable  of  alienation,  to  long  as  he  retained  the 
debt. 

There  must  be  a  sale  of  the  mortgaged  premises  includ- 
ing the  lot  in  Vandfwater  street,  but  with  a  reservatioa 
of  (he  junior  right  of  the  defendant  F.  to  the  proceedn 
of  that  lot 

Decree  accordingly. 

END  or  THE  CASES. 
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A. 

ACCOUNT. 

Vide  Executor  aito  Admiiiistrator. 
Trust  ahd  Trustee,  11. 

ACTION. 

Fide  Partnership.     • 

ACT  OF  THE  LEGISLATURE. 

Fu2e  MoRTOAOE,  4.  Statute, 

ADMINISTRATION. 

Where  letters  of  administration  un- 
der the  seal  of  the  court  of  pro- 
bates are  produced,  the  court 
Kill  deem  them  Talid,  without 
looking  beyond  them.  Westcott  ▼. 
Cody,  .  334 

Vide  Executor  ahd  Adminis- 
trator. 

ADMINISTRATOR. 
Vide  Executor  and  Administrator. 
AGENT. 
Vide  Promisiort  Notes» 


AGREEMENT. 

h  C&netrucHon^  ^ect^  waiver  and 

reicinding  of  an  agreement. 
n.  Specific  pefformaneem 

I.  ConstrucUont  effect,  waiver  and  res' 
eeinding  ojf  an  agreement 

1.  The  plaintiff  and  others  formed 
an  association  for  manuftcturing 
cotton  yam  and  cloth,  and  ezecu* 
ted  acticles  of  agreement,  as  to 
the  mode  of  managing  and  con* 
ducting  their  business  :  Held,  that 
the  company  could  only  act  by  m 
resolution  of  the  board  of  direc- 
tors,  or  by  a  general  agent,  dul^ 
appointed,  according  to  the  arti- 
cles of  their  association ;  and  that 
the  plaintiff,  who  had  been  elected 
Preeideni,  and  was,  ex  qfieio,  a  di- 
rector, having  entered  into  a  con- 
tract, under  his  hand  and  seal,  in 
behalf  of  the  company,  without 
such  authority  from  the  board  of 
directors,  or  the  consent  of  the 
members,  it  did  not  bind  bis  aMO- 
dates,  but  the  plaintiff  was  person- 
ally and  indiYidually  tiabie.  Atw- 
ner  v.  Dayton,  361 

2.  Where  the  plabtiff  who  bad  so 
entered  into  a  contract  with  the 
defendants,  for  machinery  to  be 
made  for  the  company,  afterwards^ 
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gave  notice  to  the  dofendants,  that 
the  compaoy  would  aot  proceed, 
BDd  that  the  coiitiact  was  abao- 
doned  on  their  part :  Held^  that 
the  defeodanta  were  entitled  to 
recover  damages  for  the  work 
done,  and  materiais  fuririahed  by 
them,  pursuant  to  the  contract; 
and  also,  for  the  loss  and  injury 
actually  s unstained  by  them,  in  con- 
•equence  of  the  abanilonmeot  of 
the  contract  by  the  plaintiff ;  and 
that  they  were  not  to  be  delayed 
in  their  right  to  ha?e  their  dama- 
ges assessed  and  levied,  by  judg- 
ment and  execution,  until  the 
question  of  contribution  between 
the  plaintiff  and  his  associates,  was 
settled,  »^- 

9.  But  it  seems  that  the  plaintiff  in 
such  case,  having  acted  without 
authority  of  the  directors,  or  of 
the  members  of  the  association, 
was  not  entitled  to  call  on  the 
company  or  his  associates,  to  con- 
tribute to  the  damages,  ib. 

II.  Specific  performance* 

4.  Where  the  defendant,  who  had 
entered  into  an  agreement  with 
the  plaintiff  for  the  sale  and  con- 
Teyanc**  of  a  lot  of  lund,  after  the 
time  of  pefform«ince  had  elapsed, 
8ol<)  and  conveyed  the  land  to  a 
third  person,  for  a  valuable  cen- 
•ideration,  without  notice  of  the 
agreement,  and  before  the  filing  of 
the   plaintiffs  bill  for  a  specific 
perform«nce  ;  Held,  that  a  speci- 
fic performance  ol  the  agreement, 
could  not  be  decreed;    and  that 
the  plaintiff  must  seek  his  remedy 
at  Ihw,  fur  a  compensation  in  da- 
m<tgef>,  for  the  breach  of  the  a- 
,  gre<fe«nent.  Kwipshall  v.  Sroii«,  193 
B.  A  specttii    performance   will  be 
decreed  against  a  sobsequent  par- 


chaser,  with  notice  of  the  plaw- 
tir»»  equiUOle  title.  fVudtworU 
V.  WendeU,  ^^ 

Fide  AasioKMaWT,  Champbrtt.  1»- 

JUKCTION,  11.  2.      iajTAHT. 

ANSWER. 

ITide  PLfiADi«o»  V. 

ASSIGNMENT. 

1.  This  court  will  set  aside  an  ai- 
signmeot  void  at  law,  and  necessa- 
rily leading  to  fraud  and  corrup- 
tion.    Arden  v   PaUenon,  44 

2.  As,   where  D.   assigned  all  his 
claim  and  light  of  action,  for  a 
certain   quantity  of  wine,  against 
A  to  S.,  in  trust  for  the  creditors 
of  D.,  and  P.,  an  attoney,  who 
had  acquired  a  knowledge  ot  the 
grounds  of  the  claim  from  D.  and 
S.  as  attorney,  purchased  the  right 
of  action  of  S.  who  supposed  ii  dea^ 
perate,  for  a  trifling  consideration, 
and  then  prosecuted  the  suit  for 
his  own   benefit,  and  recovered 
judgment  for  the  whole  amoooty 
the    agreement    and    assignment 
were  held  unlawful  and  void,  oa 
the  ground  of  Champerty^   even 
though  P.  might  be  a  creditor  of 
D. ;  and  on  S.  refunding  to  P.  the 
consideration  paid  by  him,  for  the 
assignment,  a  perpetual  iojunctioa 
was   awarded,  prohibiting  P.,  or 
any  person  for  his  uee,  from  enfor- 
cing the  judgment  at  law  against 

•^-  ^*    ^* 

3.  A.  and  B.  being  concerned  toge- 
ther in  commercial  adventures  ta 
5.  America^  A.,  unknown  to  B. 
who  .was  abroad,  assigned  over 
the  whole  of  the  return  cargo  to 
C,  to  secure  the  individual  debt 
of  j3.,  who  was  an  insolvent.;  and 
C.knew,  at  the  tiaae,  that  there  im 
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m  raimiflg  •ccoost  between  A.  and 
B.f  arising  from  these  mercantile 
adventures,  thoagb  be  was  icno- 
rant  of  the  nature  or  eitent  of  the 
transactions  between  them,  or  of 

.  the  amount  of  interest,  if  any,  of 
B. :  Held^  that  C.  having  sufficient 
notice  of  the  rights  of  B.  to  pot 
him  on  inquiry  as  to  the  eitent  of 

.  his  interest,  took  the  assignment 
subject  to  all  the  rights  and  securi- 
ties of  B.  Rodriguez  v.  H^eman^ 

417 

4*  An  assignee  of  one  fMrtner  is  en* 
titled  only  to  his  share,  afler  a  set- 
tlement of  the  accounts  of  the 
partnership,  and  all  the  just  claims 
of  the  co-partner  are  satisfied,  ib, 

Vidt  Deed,  3, 

ATTORNEY. 

Vide  CHAiiPCRTr. 

B 

BAIL. 

1.  Where  bail  become  fixed  at  law 
with  the  payment  of  the  debt  of 
the  defendant,  their  character  as 
hail  ceases :  and  aAer  judgment 
and  execution  against  bail  or  sure- 
ties, there  is  an  end  of  the  rela- 

.  tionship  of  principal  and  surety. 
Bayv.  TaUmadge,  •  305 

t.  And  bail,  in  such  case,  cannot 
claim  any  advantage  against  the 
creditor,  on  the  ground  of  a  want 
of  due  dilis:ence,  in  prosecuting 
the  principal  debtor,  ib. 

BANKRUPT, 

1.  The  rule,  in  England^  in  cases  of 
the  bankruptcy  of  joint  traders, 
to  be,  that  joint  creditors 


may  prove  their  debts  under  a  se* 
parate  commission,  and  separate 
creditors  under  a  joint  commis- 
sion ;  but  distinct  accounts  are 
kept  of  the  joint  and  separate  es- 
tates, and  the  joint  estate  is  first 
applied  to  the  payment  of  the  part- 
nership debts,  and  the  separate 
estate  to  the  separate  creditors, 
and  the  surplus  of  each  estate  to 
the  creditors  remaining  on  the 
other.  Murray  v.  Murray^        SO 

2.  The  assignees  under  a  separate 
commission  of  bankrupt,  can  dis- 
tribute the  whole  partnership 
fund ;  for,  after  a  separate  com- 
mission, a  joint  commission  cannot 
issue,  and  vice  versa ;  and  where 
both  are  issued,  one  or  the  other 
is  superseded,  as  may  best  answer 
the  ends  of  justice,  ib* 

3.  The  assignees  of  the  bankrupt, 
and  the  solvent  partner  must  join 
in  a  suit  at  law,  ib. 

Vide  Partwershif,  1,  2,  3,  4« 

BARON  AND  FEME. 

1.  If  a  husband  appoints  an  attor- 
ney, to  recover  a  debt,  legacy* 
&c.  due  to  his  wife,  and  the  at- 
torney receives  the  money  ;  or 
if  the  husband  mortgages  his 
wife's  interest,  or  assigns  it,  ab- 
solutely, for  a  valuable  consider- 
ation, or  if  he  recovers  it  by  a 
suit  at  law,  in  his  own  name,  or 
releases  the  debt,  the  survivor- 
ship of  the  wife,  in  these  cases* 
ceases.     Schuyler  v.  Hoyle^  196 

2.  In  a  suit  by  the  husband  for  the 
wife's  distributive  share,  the  wife 
must  be  made  a  party,  t^. 

3*  Where  the  husband  and  wife, 
and  other  heirs  of  F.  who  died 
intestatOt  in  England^  made  a 
joint  power  of  attorney  to  V.  au- 
thorizing him  to  take  out  letter^ 
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•f  adaumitritioii  tbere^  tm  tha 
estate  of  F.,  to  collect  the  pro- 
pertjir,  &c.  and  pay  oyer  to  the 
parties  their  distrtbatire  shares, 
respectively,  &c. ;  aod  after  F. 
had  taken  out  admimstratioD,  bat 
before  he  had  received  the  pro* 
perty»  or  paid  over  the  entire 
ahare,  the  hasbaad  died  ;  Htld^, 
that  the  wife  was  entitled,  in  her 
right,  as  sarvivor,  to  that  por« 
tion  of  her  distributive  share 
which  had  not  been  actually  paid 
over  to  her  husband,  ib. 

4.  Where  land  is  conveyed  to  hus- 
band and  wife,  they  do  not  take 
as  joint  tenants,  nor  as  tenants  in 
common,  but  both  are  seised  of 
the  entirety ;  neither  can   sell 
without  the  consent  of  the  other  ; 
and  the  survivor  takes  the  whole; 
this  case  not  being  within  the 
provision  of  the  act  relative  to 
joint  tenancies.  (Sess.  9.  ch.  12. 
8.  6.)    Roget9  V.  Btmon,       430 
&.  A  deed  by  husband  and  wife,  of 
their  joint  estate,  in  trust,  to  pay 
all  the  debts  of  the  husband,  and 
the  residue  to  the  use  of  the  wife 
and  her  heirs  in  fee,  is  a  valid 
conveyance,  being  founded  on  a 
valuable  and  meritorious  consi- 
deration, and  cannot  be  impeach* 
ed  by  a  subsequent  purchaser, 
without  notice  of  the  trust,    ih. 
t.  The  equitable  right  of  the  wife 
to  personal  property  in  the  hands 
of  her  trustees,  cannot  be  dispo- 
sed of  by  the  husband,  without 
making  a  suitable  provision  for 
her  support.    KtnMf  v.  Vdtdl^ 

404 
7.  The  wife's  equity,  as  it  is  call- 
ed, attaches  upon  her  personal 
property  whenever  it  is  subject 
to  the  jurisdiction  of  the  Court, 
and  is  the  obiect  of  a  suit,  into 
whose  ever  hands  it  may  have 
come,  or  in  whatever  manner  it 
nay  have  been  transferred,    ih. 


e.  And  it  makes  ne  diferettee^ 
whether  the  appNcatioo  to  the 
court  t>e  made  by  the  husband  or 
his  representatives,  or  assignees, 
in  order  te  obtain  possession  of 
the  property  ;  or  whether  it  tie 
by  the  wife  or  her  trustee,  seek- 
ing a  provbion  for  her  out  of 
the  property,  %b. 

9\  I  his  equity  of  the  wife  is  equal- 
ly binding,  whether  the  transfer 
of  the  property  be  by  uperatioa 
of  law,  or  by  the  act  of  the  par- 
ty, CO  general  asaignees,  or  to  a» 
individual ;  or,  whether  the  par- 
ticular transfer  was  voluntary,  or 
made  upon  a  good  and  valuable 
consideration,  t^. 

10.  The  court  may,  in  its  discretion, 
give  the  whole,  or  a  part  ooly» 
of  the  property  to  the  wife,  ac«> 
cording  to  the  circumstances  of 
the  case,  »&» 

11.  When  the  husband  lives  with 
his  wife,  and  maintains  her,  and 
has  not  misbehaved^  the  course 
is9  to  allow  him  to  receive  the 
interest  and  dividends  on  her 
property,  ii^ 

12.  As  where  bank  stock  settled  bj 
a  father,  on  his  infant  daughter^ 
placed  in  the  hands  of  the  assist- 
ant register  of  the  court,  as  trus* 
tee,  to  eiecute  the  trusts  decla* 
red  in  her  favour  by  the  deed  of 

'  settlement,  was,  within  one  year 
after  her  marriage,  and  while  she 
was  an  infant,  sold  and  transfer- 
red by  her  husband  and  her,  for 
a  valuable  consideration,  the  as- 
signee knowing,  at  the  same  time, 
of  the  deed  of  settlement  and  the 
infancy  of  the  wife,  the  assign- 
ment, on  a  bill  died  by  the  wife 
agaiasl  her  husband  and  his  as- 
signee, was  declared  to  be  null 
and  void,  so  Jar  as  respected  th4 
wife's  equity  ;  and  the  husband 
having  misbehaved  himself,  the 
dividends  on  the  stock  were  di 
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rected  to  be  paid  to  tbe  wife  her- 
self, until  she  came  of  age>  with 
liberty  for  her  to  apply  for  such 
suitable  proTision  out  of  the  pro- 
perty, as  might  be  determined,  on 
the  usual  reference  to  a  master. 

'  ib. 

13.  This  equity   of  the  wife  stands 

upon  the    peculiar  doctrine  and 

practice  of  tbe  Court,  rather  than 

^a  any  general  reasoning*         ib» 

Fide  DowfiR.     Lbgagt. 

BILL. 

Fide  Plkadings,  II. 

CHAMPERTY. 

1/An  agreement  between  an  cU- 
tome^  and  his  elient,  amounting  to 
Champerty^  cannot  stand  in  a 
Court  of  Equity.  Arden  v.  Pat^ 
tei^tan^  44. 

S*  Where  an  attorney  purchases 
from  his  client  the  whole  subject 
tnalter  of  controversy,  for  his  own 
benefit,  though  he  may  have  some 
interest  of  his  own,  it  is  Gfkim- 
periy.  t6. 

Vide  AssiONMSNT. 

CHATTELS. 

Fide  Devise. 
COMMISSIONS. 

Fide  Executor  and  Advihistra* 
TOR,  13,  14. 

CONDITION. 

Fide  Lboact. 

CONTRACT. 


O    RBKXBirT. 


CONTRIBUTION. 

1.  If  A.  against  whom  there  is  a 
judgment,  being  seized  of  lands, 
sells  part  of  them,  and  dies  seized 
of  the  residue,  his  Aeirs  are  bound 
to  satisfy  the  judgment,  as  far  as 
the  assets  descended  to  them  are 
sufficient  for  that  purpose  ;  and 
they  are  not  entitled  to  any  contri- 
bution from  the  purchaser  of  a 
part  of  the  lands  of  their  ancestor, 
for  they  stand  in  his  place  ;  and 
there  is  no  equality  of  right  be- 
tween them  and  the  purchaser,  in 
respect  to  the  judgment.  Clavcts 
V.  Dickenionf  235 

£.  If  there  are  several  heirs,  and  the 
judgment  creditor  collects  the 
debt  from  a  part  of  the  inherit- 
ance allotted  to  one  of  them,  such 
heir  is  entitled  to  contribution 
from  his  co*heir8.  ib» 

3«  It  seetnt,  that  between  purchesers 
in  succession,  at  different  times,  of 
difierent  parts  of  the  estate  of  the 
judgment  debtor,  there  is  no  coo- 
tribution,  for  there  is  no  equality 
of  right  between  them.  ib. 

Fide  DewER,  8.  9.    Aoreement,  3; 

CORPORATION. 

1.  A  Corporation  aggregate  may  be 
dissolved^  within  the  period  pre- 
scribed by  its  charter,  by  the 
death  of  all  its  members,  or  the 
destruction  of  an  integral  part  of 
it,  or  by  a  surrender  of  its  fran- 
chises into  the  hands  of  the  go* 
Temmeet,  or  by  a  forfeiture  for 
non-user  or  taiis-user  of  its  fran- 
chises; but  in  the  latter  case,  the 
forfeiture  must  be  judicially  as* 
certfained  and  declared.  SUe  v. 
Bloom  and  others,  3(6 
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3.  A  corporation  may  be  dissolved 
for  a  bre«nch  of  tra^t ;  but  oot  qd- 
til  it  \m  been  called  upon  to  an- 
swer, ib. 

3.  A  corporation  is  not  dissolved  bj 
an  omission  to  elect  trustees  un- 
der its  charter,  for  more  than 
two  years,  while  the  members, 
constituting  the  integral  part  of 
the  corporation,  remain  in  esse  ; 
but  the  old  trustees  continue  in 
office,  nntil  others  are  elected  in 
their  stea^l.  t6. 

4.  Though  a  corporation  may  for- 
feit its  charter  by  an  abuse  or 
neglect  of  its  franchises,  yet 
such  forfeiture  must  be  ascer- 
tained and  declared  by  regular 
process  and  judgment  of  law, 
before  its  powers  can  be  taken 
away,  or  the  corporation  be 
considered  as  dissolved.         id. 

6.  The  remedy  against  a  corpora- 
tion for  a  mis-user  or  non-user 
of  its  privileges,  so  as  to  work  a 
forfeiture,  is  not  in  this  Court, 
but  at  law,  by  a  scire  facias  pro- 
secuted at  the  instance  and  in 
behalf  of  the  government,  not 
on  the  application  of  an  iodi* 
vidual.  ib. 

6.  The  Dutchess  Cotton  Manufac- 
turing Company  were  incor- 
porated, fortwenty  years,  under 
the  act  of  March  22,  1811, 
(Sess.  34.  ch.  67.  1  N.  H.  L. 
S4d.)  by  the  seventh  section  of 
which  it  is  declared,  that  ''  for 
all  debts  of  the  company,  at  the 
time  of  its  dissolution,  the  per- 
sons then  composing  the  com- 
pany, shall  be  individually  re- 
sponsible to  the  extent  of  their 
respective  shares  of  stock  in  the 
company.'* — At  a  meeting  of  the 
trustees  of  the  company  on  the 
18th  August,  1817,  at  which  the 
plaintifi  (a  judgment  creditor  of 

^    the  company,  and  one  of  the 


trustees)  was  present,  it  was  re- 
solved, that  any  of  the  stockhol- 
ders who  had  paid  the  sums 
called  for  on  their  shares,  then 
amounting  to  50  per  cent, 
should  not  be  proceeded  against 
for  any  further  calls,  except 
by  way  of  forfeiture  of  their 
stock.  By  another  resolution 
of  the  trustees  of  the  3d  No- 
vember, 1817,  the  stockholders 
were  to  have  the  privilege  of 
forfeiting  their  stock,  on  paying 
30  per  cent,  on  the  amount  sub- 
scribed by  them  :  Held^  that 
even  if  the  corporation  were 
dissolved  by  lapse  of  time,  the 
plaintiff,  as  a  creditor,  could  not 
enforce  his  claim  against  the  in- 
dividualii,  beyond  the  extent  of 
the  resolution  of  the  trustees,and 
to  which,  as  one  of  the  trustees, 
he  had  assented  ;  and  that  the 
stockholders  who  complied  with 
the  terms  of  the  resolution  of 
the  3d  November,  1817,  ceased: 
to  be  members  of  the  company 
or  owners  of  shares,  and  were, 
therefore,  not  individually  re- 
sponsible. H. 

Fide  Practice,  I.  2. 

COSTS. 

1.  Where  a  demurrer  to  the 
plaintiff's  bill  is  allowed,  on 
the  ground  that  the  relief,  if 
any,  is  at  law,  the  defendant  is 
entitled  to  his  taxable  costs. 
Gregory  and  Withers  v.  Reeve 
and  Hull,  232 

2.  To  a  bill  to  correct  a  mistake 
in  a  deed,  the  defendants  put 
in  their  answer,  and  also,  filed 
a  cross  bill  for  discovery.  The 
plaintiff  in  the  origihal  bill,  as 
of  course,  without  notice,  dis- 
missed his  bill :  Held^  that  the 
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defendants  were  entitled  to 
costs  on  the  dismissal  of  the 
p]aioti£p8  bill,  and  also  to  the 
costs  of  their  cross  bill,  as  part 
of  their  defence  in  the  original 
suit.  Ferris  v.  Nelson,  262 
3.  Although  the  plaintiff  was  enti- 
tled to  file  his  bill  for  an  account 
and  distribution ;  yet,  where 
the  charges  of  fraud,  coliu- 
eioo,  and  miscoi^^uct,  against 
the  defendants,  which  formed 
the  main  ground  of  the  suit, 
were  proved  to  be  false,  unjust, 
and  vexatious,  the  bill  was 
dismissed,  with  costs,  as  to  the 
defendants  not  liable  to  account ; 
and  the  defendant  who  was  ac- 
countable as  trustee,  was  al* 
lowed  all  bis  taxable  costs,  ex- 
tra charges,  and  expenses,  out 
of  the  fund,  before  distribution. 
Minwe  v.  CoXn  441 

CREDITOR. 

Vide  DsBTOR  and  Creditor. 

COURT  (CIRCUIT)  OF  THE 
UNITED  STATES. 

Fide  Practice, 

COVENANT. 

Fide  IiiFAKT;. 

D. 

DEBTOR  AND  CREDITOR. 

1.  A  judgment  creditor  is  not  enti- 
tled, in  equity,  to  enforce  pay- 
ment of  the  judgment  against 
the  land  of  a  subsequent  pur- 
chaser, as  long  as  there  is  suf- 
ficient property  of  the  debtor 
remaining  unsold  to  satisfy  the 


judgment.    Gowes  v.  Dickenson^ 

236 
ft.  The  creditor,  in  such  case,  is 
entitled  to  resort  to  the  land  of 
the  debtor,  to  the  extent  only 
of  his  debt  which  may  remaia 
unpaid  aAer  the  estate  of  the 
debtor  has  been  exhausted,    ib. 

3.  The  plaintiff  purchased  two 
lots  of  land  of  V.  against  whom 
there  was  an  existing  judgment. 
All  the  real  estate  of  F  (the 
residue  of  which  was  more 
than  sufficient  to  satisfy  the 
judgment,)  was  sold,  subject  to 
all  incumbrances,  under  a  SQb« 
sequent  judgment,  to  the  de- 
fendant, who,  afterwards,  took 
an    assignment    of     the   prior 

judgment,  and  issued  execution 
thereon,  under  which  the  two 
lots  of  the  plaioliff  were  sold  to 
the  defendant,  who  made  im- 
provements thereon,  and  sold 
one  of  the  lots :  Held^  that 
though  the  court  would  have 
interposed  and  prevented  the 
sale  of  (he  two  Jots  of  the 
plaintiff,  if  he  had  applied  in 
due  season  for  that  purpose ; 
yet,  as  he  knew  of  the  sale,  at 
the  time,  and  delayed  four 
years,  before  he  filed  a  bill  for 
relief,  the  court  refused  to  dis- 
turb the  sale,  or  to  direct  a  re- 
conveyance of  the  lots  to  him  ; 
but  the  defendant  was  ordered 
to  pay  the  plaintiff^  as  an  equi- 
table indemnity ,  under  the  cir- 
cumstances of  the  case,  the 
sum  for  which  the  lots  were 
sold,  with  interest  from,  ^he 
time.  ib, 

4.  A  judgment  creditor  who  has 
issued  an  ex  ecution,  which  has 
been  returned  nulla  6ofia,  ac- 
quires a  priority  of  right  to  the 
property  of  his  debtor,  in  the 
hands  of  a  trustee^  and  any  pay* 
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menls  made  by  the  trustee  to 
the  debtor,  after  a  bill  by  such 
judgment  creditor,  or  after  no- 
tice of  SQcb  right,  are  in  hia 
own  wrong,  and  of  no  aTail 
against  such  creditor.  Spader 
y.  Davis^  280 

5.  A  ju(^;ment,  or  other  security, 
may  be  taken  and  held  for  fu- 
ture advances  or  responsibili- 
ties. Brinkerhfffy.Marviny  320 

6«  But  it  seernSf  that  advances 
made,  or  responsibilities  incur- 
red after  a  subsequent  judge- 
ment, will  not  be  covered  by 
such  judgment  security.         i&. 

7.  Where  a  creditor  has  separate 
judgments  against  each  of  two 
partners,  the  partnership  pro* 
perty  will  be  bound  to  the  same 
extent,  as  if  the  adiouot  of  both 
judgments  had  been  included  io 
a  joint  judgment  against  both 
partners.  ib^ 

8.  Where  there  are  two  judgment 
creditors,  one  of  whom  holds 
personal  property  of  the  debtor, 
as  collateral  security,  the  court 
will  not  confine  him  to  the  per- 
sonal property,  or  restrain  him 
from  prosecuting  his  remedy 
under  the  judgment,  until  such 
personal  property  is  exhausted, 
or  .the  rights  concerning  it  are 
first  settled,  if  he  offers  to  sub- 
stitute the  other  judgment  cre- 
ditor in  his  place,  on  being  paid 
the  amount  of  his  debt.  t^. 


yide  DxED.  CoxTRiBUTioH.  Frav- 
suLBNT  Conveyances.  Jvusdig- 
^lox,  9. 


DECREE. 


Fide  PiucTiex,  VI. 


DEED. 

1.  A  general  recital  in  a  deed  doe* 
net  conclude  a  party,  though  the 
reckal  of  a  particular  fact  ma/ 
estop  him.    Huntington  v.  Ha» 

2.  A  recital  cannot  control  the 
plain  words  in  the  granting  part 
of  a  deed,  tft. 

3.  As,  where  a  deed  of  assignment 
by  a  debtor,  in  trust  for  credi- 
tors, recited  that  the  debtor  was 
desirous  to  convey  his  proper- 
ty to  secure  three  of  his  credi- 
tors, by  name,  in  full,  and  the 
residue  for  the  benefit  of  hie 
other  creditors  ;  and  in  the  bo- 
dy of  the  deed,  it  was  expressed 
to  be  in  trust  to  pay  and  satisfy 
those  three  creditors,  and  three 
others,  also  named,  and  the  re- 
fidue  to  be  divided  among  hi» 
ether  creditors  ;  Held^  that  the 
three  creditors  named  in  the 
recital  were  only  entitled  to  l>e 
paid  rateably  with  the  three 
other  creditors  named  in  the 
body  of  the  deed,  in  proportion 
to  their  demands,  iJk 

4.  £.  a  iol^Hert  entitled  to  a  lot  of 
land,  as  a  military  bounty,  ia 
1785,  before  the  patent  issued, 
by  an  agreement,  sold  the  lot  to 
S.  and  bound  himself  to  execute 
a  conveyance.  S,  sold  and  as- 
signed the  lot,  bond,  &c.  to 
1789,  to  r.,  who,  in  1790,  bj 
endorsement,  sold  and  assigned 
the  same,  and  all  his  right» 
title,  and  interest  io  the  land, 
&c.  to  C.  to  whom  he  delivered 
the  original  bond  and  agree- 
ment and  discharge  of  the  sol- 
dier, and  the  patent  issued  id 
his  name  :  Hm,  that,  although, 
for  want  of  words  of  inherit- 
ance, t}i|S  assignment,   in  lam. 
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transferred  only  an  estate  for 
life,  yet  as  it  was  clearly  the  In- 
tention of  the  parties  to  cpnvey 
the  whole  estate,  a  trust  estate 
in  fee  waa  to  be  considered  as 
created  and  conveyed  ;  and  the 
court  would,  therefore,  decree 
an  adequate  legal  conveyance 
in  fee,  accordini;  to  the  inten* 
tion  of  the  parties.  Higinbo' 
^amY.  Burnet,  184 

5.  F.  in  such  case,  baying  stood  by 
.  for  ihirtten   years,    after    the 

death  of  C.  and  seen  his  heirs 
claiming  te  be  owners  in  fee, 
under  C.  and  dealing  with  the 
land  as  absolute  owners,  and 
making  very  valuable  improve- 
ments upon  it,  without  disclo- 
aing  any  claim  to  the  reversion, 
or  any  pretension  of  right  or 
title^  be,  and  all  persons  under 
him  were  held  to  be  estopped, 
by  his  silence,  from  asserting 
bis  legal  title.  ^  it>     t^. 

6.  A  defective  conveyance  by  a 
person  seised  in  fee,  at  the 
time,  is  good  so  as  to  bind  the 
lands  conveyed  in  the  hands  of 
the  grantor  and  hb  heirs. 
Wadzmorth  V.  WendeU,  224 

7.  It  is  good,  also,  against  a  subse* 
quent  purchaser,  with  notice  of 
auch  prior  defective  convey- 
ance, ib. 

8.  As  where  a  soldier,  entitled  to 
military  bonn^  land,  under  the 
several  acts  of  the  legislature, 
by  an  instrument  in  writing, 
purporting  to  be  under  his  hand 
and  seal,  but  to  which  no  seal 
was  affixed,  for  a  valuable  con- 
aideration,  sold,  quit-claimed, 
and  confirmed  unto  the  plaintiff 
his  heirs  and  assigns  for  ever, 
all  his  right,  title,  claim  and  de- 
mand to,  and  for  all  the  land  to 
;which  be  was  entitled,  aa  sol- 
diar,  &c.  with  covenant  for  fur- 


ther assurance  ;  fno  patent  hav- 
ing then  issued  for  the  land,) 
which  instrument  of  convey- 
ance was  duly  deposited  in  the 
oliice  of  the  clerk  of  the 
county  of  Onondaga^  on  the 
29th  Aprils  1796,  pursuant  to 
the  act  of  the  8th  Janu' 
ary^  1794,  and,  aAerwardd,  on 
the  8th  March,  1799,  was  duly 
proved  ;  and  the  same  grantor, 
on  the  Sdth  Or^tobery  1796,  exe- 
cuted a  deed  in  fee  of  the  same 
land  to  P.  under  whom  the  de- 
fendants claimed  title;  Held^ 
that  although  the  first  instru- 
ment, for  want  of  a  seal,  was  de- 
fective as  a  legal  conveyance, 
yet  it  passed  all  the  right  and  in- 
terest of  the  grantor  m  equity^ 
the  omission  of  the  f^eal  being  a 
mistake,  and  contrary  to  the  ex- 
press intention  of  the  parties: 
that  the  deposit  of  the  instru- 
ment in  the  clerk's  office,  pur- 
suant to  the  act,  was  legal  no- 
tice to  all  subsequent  purcha- 
sers of  its  contents,  and  equiva- 
lent, in  this  respect,  to  a  regis- 
try of  it ;  and  that  P.  and  those 
claiming  under  him  were  charge- 
able with  notice  of  the  prior 
conveyance  to  the  plaintiff ;  and 
the  defendants  were,  according- 
ly, decreed  to  release  to  the 
plaintiff  all  the  right  and  title 
derived  to  them  under  P.      ib. 

DEMURRER. 

Fide  Pleadiitgs,  III.    Costs. 

DEVISE. 

1*  There  may  be  a  limitation  over 
by  will,  of  a  chattel  interest,  af> 
tera  life  estate  therein.  Gil- 
lespie  v.  Miller^  241 

S.  P.  WescaU  v,  Cody,  334 

2.  A  legatee  in  remainder,  after  an 
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estate  for  life,  may  call  oo  the 
legatee  for  life  for  an  invento- 
ry of  the  property  to,  be  filed. 
Wtttcott  F.  Cady,  334 

3.  As,  where  a  creditor  devised 
his  house  and  lot  to  bis  wife  ; 
al$o^  all  bis  personal  property, 
and,  also,  all  the  rents  and  pro* 
fits  of  the  house  and  farm  at  A"., 
for  her  support,  during  her  na- 
tural life  ;  and  after  her  de- 
cease, he  gave  the  same  to  hia 
brother,  S.^  in  fee,  chargeable 
with  certain  legacies :  Held^ 
that  the  wife  took  the  use  only 
of  the  personal  estate,  which 
went,  aher  her  death,  to  the 
testator's  brother.  Gillespie  v. 
Miller,  21 

4.  Where  J.  S,  devised  lands  to 
B.  for  life,  remainder  to  C  in 
fee,  but  if  he  died  without  an 
heiry  then  to  D.  in  fee  :  Held, 
that  the  devise  over  could  not 
take  effect  as  an  executory  de- 
vise, but  created  an  estate  tail, 
which,  by  the  statute,  was  turn- 
ed into  a  fee  simple  absolute. 
Burnet  v.  Denniston,  35 

5*  A  testator  devised  all  the  rest 
and  residue  of  his  estate  to  his 
brother  and  sister,  *'  to  them 
and  their  heirs  forever,"  all 
the  children  of  his  said  brother 
and  sister,  to  have  an  equal 
share  in  every  thing  he  left ; 
and  if  his  brother  died  without 
children,  tbe  children  of  his  sis- 
ter sliould  enjoy  equally  :  Held, 
that  the  brother  and  sister  took 
as  tenants  in  common,  not  as 
joint  tenants.     Westcott  v.  Cady, 

334 

6.  To  give  effect  to  a  devise,  the 
testator  must  not  only  be  actu- 
ally seised  of  the  land  devised, 
at  the  time  of  making  his  will, 
but  must  continue  so  seised  to 
the  time  of  bis  death.  Minuse 
T.  Cox,  441 


7.  A  conveyance,  therefore,  by 
the  testator  of  land  devised  by 
him  is,  so  far,  a  revocation  of 
his  wiir,  \b. 

Vide  Will.    Tekaitt  in  Comov. 

DISTRIBUTION. 

Vide  EXECITTOR   AND    AoKIVISTaA- 
TOR,  11. 

DOWER* 

1.  This  court  follows  the  doctrine 
of  the  courts  of  law,  that  a  mort- 
gagor   in     possession    of    land 
mortgaged  in  fee,  before  fore- 
closure,   has,   in  regard  to  all 
the  rest  of  the   world,  except 
the  mortgagee,  the  legal  seisin  ; 
and  in  case  of  his  death,  while 
in  possession,  and  before  fore- 
closure, his  widow  is  entitled  to 
dower  in  the  land  mortgaged,  of 
which  she  cannot  be  deprived 
by  a  purchaser  of  the  eqnity  of 
redemption   of   her    hosband: 
and  ihe  widow  will,  therefore, 
be  allowed  her  dower  out  of 
the  proceeds  of  tbe  sale  of  the 
mortgaged  premises.     TY^ii^  v. 
Neilson,  462 

2.  As  where  the  wife  of  a  mortga- 
ger joined  in  a  mortgage  in  fee  ; 
and  the  mortgagor,  afterwards, 
executed  a  second  mortgage,  in 
which  she  did  not  join;  and  there 
was  a  decree  for  a  sale,  on  a  bill 
filed  by  the  first  mortgagee,  but 
before  sale,  the  mortgagee  died  ; 
Held,  that  his  widow  was  enti- 
tled to  her  dower  ont  of  tbe 
surplus  proceeds  remaining  af- 
ter the  first  mortgage  debt  was 
satisfied.  ib. 

3.  Though  a  widow's  remedy  for 
dower  is,  prima  facie^  in  a  coart 
of  law,  yet,  when  the  title  is 
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admitted,  and  impediments  are 
throwD  io  the  way  of  her  pro- 
ceeding at  law,  this  coart  will 
SQstaio  a  bill  filed  by  her  for 
dower.     Swaine  v.  Ferine^   482 

4.  Ad  antenuptial  agreement,  that 
the  intended  wife  shall  exclu- 
sively enjoy  property  held  by 
her  as  widow  and  administratrix 
of  her  former  husband,  and 
which  is  not  expressed  to  be  in 
lieu  of  dower,  is  no  bar  to  her 
claim  for  dower  in  the  estate  of 
her  second  husband,  ib. 

5.  A  conveyance  of  land  by  the 
husband,  during  coverture,  in 
trust  for  his  wife  to  whom  the 
trustee,  afterwards,  conveyed 
it,  but  which  was  not  intended 
or  accepted  in  lieu  of  her  dow« 
er,  is  no  bar  to  her  claim  of  dow- 
er afler  his  death.  t6. 

6.  A  deed  given  by  the  husband, 
just  before  his  second  marriage, 
to  his  daughter,  without  any 
consideration,  and  kept  secret 
until  after  the  marriage,  is  frau- 
dulent and  void,  as  against  the 
wife's  claim  of  dower.  ib» 

7.  A  release  by  the  husband  of 
his  equity  of  redemption  in* 
lands  mortgpaged,  not  executed 
by  the  wife,  though  she  joined 
in  the  mortgage,  is  no  bar  to 
her  claim  of  dower  in  the  equi- 
ty of  redemption  or  remaining 
interest  of  the  husband  in  the 
land,  ailer  satisfaction  of  the 
mortgage,  ih, 

8.  She  is,  however,  bound  to  con- 
tribute rateably,  to  the  redemp- 
tion of  the  mortgage.  ib, 

9.  Where  the  heir  has  redeemed 
the  land,  by  paying  off  the 
mortgage, and  the  widow  files  her 
bill  against  him  for  dower,  the 
mode  in  which  she  is  to  contri- 
bute, is,  by  paying  during  her 
life,  to  the  heir,  one  third  of 
the  interest  on  the  amount  paid 


by  him,  to  be  computed  from 
the  time  of  such  payment,  or 
the  value  of  such  an  annuity,  ac- 
cording to  the  circumstances  of 
the  case,  to  be  computed  by  the 
master.         ^  t^. 

10.  And  the  husband  being  consi- 
dered as  having  died  seised  of 
the  land,  subject  to  the  mort- 
gage, the  widow  is  entitled  to 
one  third  of  the  rents  and  pro- 
fits from  the  time  of  his  death. 

11.  Afler  the  death  of  a  testator, 
who  had,  in  his  lifetime,  pur- 
chased land,  and  given  a  bond 
^nd  mortgage  for  the  purchase 
money,  his  widow,  who  was 
sole  executrix,  and  empowered 
to  sell  the  estate  to  pay  debts, 
&c«  conveyed  the  estate  to  S. 
M.  who  gave  his  bond  and 
mortgage  for  the  same  sum» 
which  were  accepted  by  the 
mortgagee  in  lieu  of  the  testa- 
tor's bond  and  mortgage,  which 
were,  therefore,  given  up  and 
cancelled  :  Held,  that  the  wi- 
dow, in  her  account,  as  ex- 
ecutrix, with  the  heirs,  was  not 
to  be  allowed  the  estimate  of 
her  dower  in  the  land,  as  the 
heirs  derived  no  benefit  ivhat- 
ever  (rom  the  sale.  Evert$on  ' 
▼.  Tappen,  497 

1^  Where  a  widow  and  executrix 
was  empowered  to  sell  the  real 
estate  of  the  testator,  to  pay 
debts,  &c.  and  to  release  her 
dower  on  such  sale,  and  retain 
the  value  thereof  out  of  the  pro- 
ceeds :  Held,  that  the  dower 
was  to  be  computed  according 
to  the  value  of  the  property, 
at  the  time  of  her  husband's 
death.  ib. 

13.  An  executrix  suffered  land,  of 
which  the  testator  died  seized, 
subject  to  a  mortgage,  to  be 
sold  under  the  mortgage,  and 
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became  the  purcbaser  thereof^ 
ID  her  own  right,  and  sold  it : 
Jield,  that  she  was  liable  to  ac* 
count  to  tbe  heirs  for  the  pro- 
ceeds of  the  sale  ;  but,  as  wi- 
dow of  the  testatoi-,  she  was 
entitled  to  her  dower  out  of 
tbe  proceeds,  subject  to  her 
rateable  contribution  towards 
tbe  extinguishment  of  tbe 
mortgage  debt,  ib. 

£ 

EqUITABLE  ESTATE. 

» 

Fide  H0RTOA6E.  Baroh  and  Feme» 
6,7,8.9,  10,  11,  1«,  13. 

EQUITY  OF  REDEMPTION. 

Fide  Mortgage,  II. 

ESTATE  TAIL- 

Fide  Devise. 

EVIDENCE. 

1.  Witn999. 

2.  Presumptions. 

1.  Witness. 

f .  Whether  a  naked  trustee  who 
is  plaintiff,  can  be  a'  witness, 
though  liable  for  costs  ?  Cook 
T.  Mancivs,  96 

II.  Presumptions. 

2.  Ignorance  in  a  family  of  the 
existence  of  one  of  the  chil- 
dren, who  had  gone  abroad  at 
the  age  of  twenty -two,  unmar- 
ried, and  had  not  been  heard  of 
for  upwards  of  forty  years,  ia 
sufficient,  with  other  circum- 
stances, to  warrant  the  court, 


or  a  jtiry,  to  presume  the'  fact 
cf  his  death  without  issue. 
M*Comb  V.  Ogilvie,  '  263 

2.  Presumptions  arising  from  lapse 
of  time,  and  the  circumstances 
of  the  case,  of  the  payment  of 
a  debt,  are  allowed  as  much  in 
this  court,  as  in  a  court  of  law. 
Gilt's  V.  Baremore^  545 

4.  Presumptions  of  payment, 
founded  on  lapse  of  time,  are 
matter  of  evidence ;  and  not. 
in  most  cases,  propio  jure,  mat- 
ter of  plea  in  bar.  t6. 

6.  Presumptions  drawn  by  courts 
against  stale  demands  are  found- 
ed injustice  and  policy,         f^. 

€.  Where  a  defendant,  in  his  an- 
swer does  not  directly  insist  ob 
the  presumption  of  payment,  bat 
declares  his  entire  ignorance  as 
to  the  fact*  and  insists  on  his 
having  a  complete  title  to  tbe 
premises  mortgaged  to  secure 
the  debts,  having  purchased, 
bona  fide^  from  the  mortgagor, 
without  notice,  &c.  and  had 
been  in  the  quiet  possession 
above  thirty  years  :  Held^  that 
this  was  sufficient  to  entitle 
htm  to  raise  the  objection,  at 
the  hearing,  of  a  presump- 
tion of  payment  of  the  mort- 
gage debt.  t6. 

7.  Where  a  mortgage  had  been 
executed  forty  years,  and  there 
was  an  interval  of  thirty-five 
year?  from  the  time  the  state 
was  supposed  to  have  acquired 
an  interest  in  the  debt,  by  the 
attainder  of  the  mortgagee,  to 
the  commencement  of  the  suit, 
and  no  interest  paid  or  demand- 
ed, the  mortgage  was  presumed 
to  have  been  satisfied,  either  to 
the  mortgagee,  before  his  at- 
tainder, or  to  the  proper  agents 
of  the  state,  afterwards.        ib* 

8.  A  mortgage  is  no  evidence  of  a 
subsisting  title,  if  the  mortgagee 
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•  ikerer  entered^'  and  thens  has 
been  no  interefit  paid  ibr  twen* 
ty  yearS)  ib> 

Fide  Trust.    Laches.  Leitgth  of 

TiMK  Alio  POSSBSSIOW.      ADMINIS- 
TRATION. 

EXECUTOR  AND  ADMINIS- 
TRATOR. 

F«l»tr;  duiieM  ouidliabilttieB  ;  actions 
by  and  againtt ;  accowasfy  allcwan^ 
ceSy  and  e^Hs. 

1.  A  devise  to  execators  in  trust 
for  C.  for  life,  and  i(  she  died 
without  issue,  then,  in  remain- 
der over,  with  power  to  the  ex- 
ecutors, ^'  to  sell  and  dispose  of 
so  much  of  the  real  estate,  as 
should  be  necessary  to  fulfil  the 
will,'*  is  sufficient  to  authorize 
executors  (the  persons  in  re- 
mainder beidg  infants)  to  exe- 
cute leases  for  years  of  the  real 
estate,  for  such  terms,  and  upon 
such  cooditions  as  are  reasonaj- 
ble  and  necessary  to  cftrry  into 
effect  the  intentions  of  the  tes* 
tator,'  etpnsssed  in'  the  will. 
Hedges  v .  Riker^  1 63. 

2.  But,  without  resorting  to  such 
a  power,  as  liecessarily  implied 
in  the  wiU,  this  court,  having  a 
general  jurisdiction  over  the 
property  of  infants,  may  anthor- 
ize  the  executors  <to  make  such 
leases,  with  consent  of  the  ten* 
ant  for  life,  for  the  term  of  21 
years,  or  building  leases,  as 
should  be  deemed  most  betaefi- 
cialtotheiiYteredt'ofthe  tenant 
for  life,  and  those  entitled  to  the 
rerersioB^ ormualndler'in  fee. 

ib. 

3.  Where  afpersoh  named  as  execn 
tor  in  a  will,  but  w|io  never 
qualified  as  such,  took  posses- 

YOL.  V.  r4 


lion  of  part  of  tbe  pifi^dhal  es- 
tate of  the  testator,  and  paid 
some  of  the  debts  :  Held^  that 
these  acts  were  prdof  of  his 
election  to  act  as  executor,  and 
made  him  chargeable  as  execu- 
tor. Van  Home  v.  Fo«rf«,  388. 
4*:  An  executor  or  trustee  cannot 
buy  in  mortgages;  judgments^ 
or  other  debts  of  the  testator, 
for  his  own  benefit,  nor  can  he, 
in  any  way,  deal  or  traffick  with 
the  estate,  for  hirownemolu- 
ment,  t^. 

5.  An  account  taken  before  a  mas* 
ter,  pursuant  to  an  order  of  the 
court,  on  petition  of  an  execu* 
trix,  when  no  suit  was  pending, 
is  not  binding  on  infant  heirs, 
who  ma^,  on  coming  of  a^,  file 
their  bill  against  her  for  an 
account.      Evertton  v.  Tappen^ 

497. 

6.  But  where  the  father  and-guar- 
dian  of  the  infant  heirs  attended, 
in  their  behalf,  in  takings  such 
account  before  the  masteri  it 
will  not  be  opened,  farther  than 
may  be  necessary  to  correct 
such  errors  in  it,  as  they»  may 
point  otit.  ib» 

7.  Aff  executrix  suffered  land  of 
whieb  the  testator  died  seized, 
sul^ect  to  a  mortgage,  toife  sold 
under  it,  and  b^ame  tke  pur« 
chaser  thereof,  inber  owfvrie:ht, 
and  sold  it :  Held,  that  sl^  was 
liable  to  account  to  the  heirs*  fbr 
the  proceeds^  of  tb^sate;  but, 
as  widow^  of  tfae-  tesCator;  was 
entitled  to  h^rdcrwerootof  the 
preiceeds,  sibjctet  to  berTatca- 
ble  contribtrtietr'towardsrthe  er* 
tinglitshmeht  iff  the  ao^otibt  of 
iMe  raort^i^dbbt.  i6. 

8*  W4iere  a-testaKor  defvi^edto  his 

.    wife*  the  ulse  and  possession   of 

alll  his  estate, -reat^Adp^Hiona], 

during  her'nHtiiirHl  llfe;or  «|f  dow- 

hood,  and  made  her  ext<;utrix  : 
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HM,  thafshe  was  accountable  to 
the  heirs  for  the  me  only  of  80ch 
fwrt  of  the  real  estate,  as  the 
testator  had  acqaired,  after  the 
date  of  the  will ;  and  that  she 
was  to  be  allowed  in  her  ac« 
coQnt«  for  so  mnch  of  the  rents, 
and  profits  of  such  after  acquired 
lands,  as  were  applied  by  her 
towards  the  payment  of  the  tes- 
tator's debts,  after  the  personal 
estate  had  been  applied  for  that 
purpose  and  exhausted.  ib» 

9.  Where  the  mother,  as  execu- 
trix, charges  her  children,  being 
infant  heirs,  with  board,  cloth- 
ing, &c.  they  are  entitled  to  be 
allowed  in  account  for  the  value 
oftheir  labour  and  services,   ib. 

10.  Compound  interest  is  not  al- 
lowed in  favour  of  a  trustee  or 
executor,  though  it  is  some 
times  permitted  against  him, 
when  he  refuses  to  disclose  the 
profits  he  has  made  out  of  the 
trust  property.  ib. 

11.  The  court  eonnot  interfere  with 
the  law  of  descent  of  real  pro- 
perty or  the  established  order 
of  distribution  of  personal  pro* 
perty ,  for  the  purpose  of  shilling 
the  burden  of  paying  the  debts 
of  the  intestate,  from  the  per- 
aonal  to  the  real  estate,  or  to 
correct  any  alleged  hardship  or 
inequality  produced  by  the  law. 
JKampson  v.  Topjpefi,  618. 

12*  Where  an  adminutratrix^  a  few 
days  after  the  death  of  the  in- 
testate, committed  the  entire 
possession  and  management  of 
the  estate  to  it  to  whom  she 
gave  a  power  of  attorney  to  col- 
lect the  debU,  kc  Hdd,  that 
R,  who  admitted  that  be  ac- 
cepted tli^  agency,  as  a  friend 
or  reMon  of  the  Immily,  and 
firom  motives  of  l^nevolence, 
^8  not  entitled  to  commiiitofii 


on  the  monqrs  received  and 
paid  by  him,  nor  any  allowances 
for  his  services  in  relation  to 
the  estate.  Moboh  v.  RaatevtU, 
534. 

13v  Such  an  agent,  however,  is  not 
chai^able  with  intertst  on  mo- 
neys belonging  to  the  estate,  re- 
ceived by  him  under  the  direc- 
tions of  the  administratrix,     ib. 

14.  Miter ^  where  he  assumes  to  act 
as  guardian  of  the  infant  ftetrt, 
and  receives  the  rents  and  pro- 
fits of  the  real  estate.  ib. 

16.  On  a  bill  filed  a^nst  soch 
agent  of  the  administratrix,  bj 
the  heirs  of  the  intestate,  for  an 
account,  the  testimony  of  the 
admiuistratrix,  though  releaaed 
by  the  plaintiff,  is  not,  of  itself, 
sufficient  against  the  answer  of 
the  defendant.  ib, 

16.  It  seems  that  a  release  of  the 
administratrix,  as  principal,  in 
such  a  case,  would  be  a  dis- 
charge also,  of  the  defendant,  ai 
her  agent.  i^* 

Fide  Trust  ahd  Trustee.    Ikfakt. 
Tehaht  ih  CoMMoir. 

EXECUTORY  DEVISE. 
Fide  Devise,  3. 

F 

FACTOR. 

A  factor  cannot  pledge  the 
goods  of  his  priocipal,though  the 
creditor  has  no  notice  of  his  be- 
ing a  factor.  Rodriguez  r.  Hef- 
fernanf  417. 

FEME  COVERT. 

Fide  Baeoh  avd  Feme. 

FORECLOSURE. 

'     Fide  MoRTOAox,  H. 
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FRAUD. 

1.  Where  G.  and  W.^  the  one  by 
the  purchase  of  a  mortgage, 
and  the  other  by  the  purchase 
of  the  equity  of  redemption, 
became  posftossed  of  the  whole 
estate,  and  leased  it  to  C.  for  a 
term  of  years,  and  G.,  after- 
wards, assigned  the  mortgage, 
with  notice  of  the  term:  Held^ 
thdt  the  assignment  was  not  a^ 
fraud  on  C.  the  lessee ;  and 
though  the  property  was,  after- 
wards,  sold,  on  a  bill  of  fore- 
cJodure  filed  by  the  asvigiree  of 
the  mortgage,  and  the  terms 
thereby  merged  in  the  inheri<- 
tance,  yet,  as  C.  himself  be- 
came the  purchaser  at  the  sale 
under  the  decree,  be  thereby 
waived  all  right,  if  any  he  had, 
to  relief  ibr  any  damage  he  may 
hare  8Udt<nined  by  the  loss  of  his 
term.  QiesUrman  v.  G.  ^  W. 
Gardner,  29 

2.  The  fraud,  in  such  cases,  which 
will  entitle  a  party  to  relief,  is 
a  fraud  at  the  time  of  the  exe- 
cution of  the  deed  or  lease,  not 
a  fraud  in  a  subsequent  and  dis- 
tinct transaction.  ti6. 

3.  Relief  will  not  be  afibrded 
against  a  contract  on  the  ground 
of  fraud,  unless  it  be  made  a 
distinct  ground  of  allegation, 
and  be  put  at  issue  in  the  plead- 
ings.    Gcvemeur  y.  EUmendoff^ 

79 

4.  A  mortgagee,  to  whom  the 
mortgagor  had,  by  an  absolute 
deed,  which  was  duly  recorded, 
conveyed  the  premises,  in  fee, 
with  full  covenants,  gave  to  the 
mortgagor  a  bond,  conditioned 
that  if  the  mortgagor  paid  to 
the  mortgagee  400  dollars,  on  a 
certain  day,  the  mortgagee 
would  reconvey  the  premises ; 


bat  the  defeasance  was  not  re- 
corded :  The  mortgagee,  after- 
wards, sold  and  assigned  the 
bond  and  mortgage  to  C,  and 
several  years  after,  sold  and 
conveyed  the  premises,  in  fee, 
by  a  deed  with  full  corenanti 
to  ^.,  a  bona  Jide  porchaser^ 
for  a  raloable  consideratioa, 
without  notice  of  the  bond  or 
defeasance,  or  of  the  assign- 
ment ef  the  bond  and  mort- 
gage to  C. ;  Held^  that  the  bond 
or  defeasance,  and  the  assign- 
ment of  the  bond  and  mortgage, 
were  fraudulent  and  void,  as 
against  M,    Mills  T.  Crnnstock^ 

214 

FRAUDS,  STATUTE  OF. 

Fide  Trust  aki>  Taustee.    Frau- 
dulent Conveyances. 

FRAUDULENT  CONVEYANCES. 

1.  A  voluntary  conveyance  made 
by  a  debtor,  of  his  real  estate, 
on  a  nomioal  consideration,  in 
trusty  to  sell  the  same,  and  out 
of  the  proceeds  to  pay  all  his 
creditors  who  should  come  in 
and  prove  their  debts,  and  exe- 
cute releases  of  their  demands, 
is  fraudulent,  and  is  not  entitled 
to  a  preference  over  a  previous 
judgment  against  the  debtor, 
entered  by  confession,  on  a 
warrant  of  attorney,  but  with- 
out any  specification  of  the  par- 
ticulars of  the  debt,  as  requi- 
red by  the  statute ;  (sess.  4U 
ch.  259.  s.  8.)  for  such  a  judg* 
moot  is  good  as  against  the 
debtor  Jbimself,  and  is  to  be 
deemed  fraudulent  only  as  re- 
spects 6on«  Jide  judgment  cre- 
ditors, and  bona  jide  jmrehas€rs, 


5se 
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Ibr  a.TiiHidble  c^nsideratioD,  that 
•  IB,  purcluu€r$.  in  the  usual  and 
popular  sease  4>f  th*  tern,  at 
^ptinguiahed  from  creditors. 
Smoing  v.  BruAerh^,  329 
f •  A  deed  by  l^usband  and  wife  of 
their  joint  est  «4e,  in  trust,  to  p»y 
«tt  the  debta  of  the  husband, 
aod  the  residue  to  the  use  of 
Hie  wile  and  her  heirs  ia  fee,  is 
•  valid  convejaDce  ;  aftd  can- 
ttot  be  impeached  by  a  subse- 
quent purchaser  without  notice 
of  the  trust.    Bogertw.  Benson^ 

Vide  DowcR,  6. 

G 

GIFT. 

A  gift  for  life  of  a  chattel,  is  a  gift  of 
the  usufruct  only,  eicept  rj»  to 
such  articles,  the  use  of  which 
consists  in  the  coosumptioo. 
Gillespie  v.  MUler,  21 

GUARDIAN. 

Vide  Tauit  and  Trustee.    Ihfant, 
4,  5. 

H 

HEIR. 

Pide  Dower.     Executor  awd  Ai>. 
ximsTRATOR.     Contribution. 


I 

INFANT. 

1.  Where  a  conveyance  is  direct- 
ed to  be  made  by  infants,  in  per- 


formance of  an  agreement  en- 
tered into  by  their  ancestor,  io 
1ms  iife  lime,  who  had  atipula* 
ted  to  give  a  deed  with  fiill  co- 
Tenants,  to  the  potdioaer,  the 
court  will  not  order  the  iafant* 
4o  enter  ioto  perMNial  core* 
Dants,  but  only  to  release  aod 
convey  all  the  title  whereof 
their  ancestors  died  seised. 
MaUer  of  EUuam,  26 1 

2.  The  pnncipal  of  the  purchase 
Bsooey,  in  such  case,  was,  how* 
ever,  ordered  to  t>e  retained, 
subject  to  the  further  order  of 
the  court,  or  until  the  iafiints 
came  of  age,  to  provide  an  in- 
demoity  to  the  purchaser,  m 
case  the  title  should,  in  the 
meantiase,  fnil.  tB, 

3.  The  court  will  not  sustain  a  suit 
by  an  infant,  for  the  itUertii  due 
on  a  legacy,  directed,  by  the 
will  of  the  testator,  to  be  appli- 
ed to  her  education,  when  the 
amount  is  less  ih2injifty  dollars, 
and  the  party  may  sue  the  exe- 
cutor in  a  court  of  commoD 
pleas.      FnUerton    y,    Jaekson, 

276 

4.  A  grandfather  has  no  ri^ht,  un- 
der the  statute,  by  his  will,  to 
appoint  a  guardian  to  his  grand- 
child. F^Urtamv.Jaekttm^  278 

5.  If  the  grandfather  devises  land 
to  his  grandchild,  and  directs 
the  rents  and  profits  thereof  to 
be  applied,  by  his  execut^,  to 
the  education  of  such  grand- 
child, the  executors,  not  the 
guardian  appointed  by  the  mr- 
rogate,  are  entitled  to  apply  the 
rents  and  profits  according  to 
the  direction  of  the  will.        t^. 

6.  And  the  court  will  not,  on  a  bill 
iile<)  by  the  infant  and  hit  guar- 
dian, direct  the  executors  to 
pay  over  the  rents  and  profits, 
tonqch  gu  vdian^  but  leave  them 
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in  the  bands  of  (he  execaton, 
until  the  infant  comes  of  age.  ib. 

Fide  Executor  and  Adhinis- 

TRATOR,  5.  9. 


I. 

II, 
III. 

IV 


INJUNCTION. 

In  what  eases  granted^  and 
Ufrainst  TX^m, 
To  stay  proceedings  at  law. 
To  stay  'waste  or  trespass. 
When  dissolved^  continued  or 
renewed, 
y.  When  made  perpetual. 

I.  Jn  what  cases  granted^  and 
against  whom. 

1,  This  conrt  will  grant  and  conti- 
nue an  injunction  to  enforce  fhe 
statutes  of  this  state  giving  an 
exclusive  right  to  certain  per- 
sons to  navigate  the  waters  of 
this  state  with  steam-boats.  The 
^orth  River  Steam- Boat  Com- 
pany  v,  Hoff^man^  300 

II.  To  stay  proceedings  at  law, 

2.  Where  F.  was  induced  by  the 
representation  o(R,  that  he  had 
discovered  a  valuable  coal  mine 
on  the  bank  of  the  Ohio  river, 
to  enter  into  a  contract  for  the 
purchase  of  a  tract  of  land,  sta- 
ted by  R,  to  embrace  the  mine  ; 
and  besides  paying  to  R,  4400 
dollars,  F.  covenanted  to  pay 
bim  one  thousand  dollars,  annu- 
ally, for  twenty  years ;  bat 
which  annuity  was  to  cease,  if 
after  the  mine  was  faithfully 
worked  by  F  it  should  not  pro- 
duce, at  least,  12,000  chaldrons, 
&c.  and  the  land  was  according- 
ly conveyed  by  R,  to  F.  It  ap- 
pearing that  there  was,  in  fact, 


so  coal  ntiuB  witbm  the '  bo«n- 
dariefl  •£  the  land  convieyed, 
though  there  was  ooal  adjoining 
it,  in  the  bed  of  (he  river,  which 
was  navi^ble,  deep  and  sapid  ; 
but  th^  wotkUig  of  the  mine,  if 
practicable,  woald  be  hazar- 
dous, expensive,  and  unprofita- 
ble ;  ^  contract  ott  the  part  of 
F,  was  held  to  be  founded  in 
mistake  and  misrepresentation, 
ard  R,  was  perpetually  enjoin- 
ed from  bringing  any  suit  a- 
gainst  F,  to  recover  the  anj^a- 
ity  so  agreed  to  be  paid  him. 
Dale  V.  Roosevelt ^  174 

III.  To  stay  Waste  or  Trespass. 

3.  This  court  will  not,  unless 
under  very  special  circum- 
stances, grant  an  injunction 
where  waste  has  been  commi- 
ted  by  a  tenant,  to  prevent  tim- 
ber, which  has  been  cut,  from 
being  removed.  Watson  v.  Hvn* 
ter,  169 

'  4*  In  ordinary  cases,  the  court 
interferes  only  to  stay  future 
waste.  1*6. 

IV.  When  Dissolved^    Continued^  or 
Renewed, 

6.  Where  an  injunction  has  been 
voluntarily  dissolved  by  the 
plaintiff,  or  having  been  dis- 
solved by  an  order  obtained  by 
his  agent  or  solicitor,  without 
his  luowledge  or  consent,  but 
which  was,  afterwards,  recog- 
nised and  acted  upon  by  him, 
the  inJQoctioD  will  not  be  re- 
newed upon  his  petition,  with- 
out some  new  and  special  rea- 
sons, which  did  not  exist  when 
it  was  originally  granted  or  dis- 
solved. Livingston  v.  Gib- 
bons, 250 
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6.  An  iDJonctioii  to  stay  proceed- 
iDg?  under  a  power  to  sell,  con- 
tained in  a  mortgage,  was  re- 
taioed«  thoogb  it  appeared  that 
4fae  mortgHge  had  been  di8« 
charged,  ontil  an  action  at  law, 
brooi^ht  bj  the  plaintiff  against 
the  defendant  on  the  covenant 
of  seism  in  bis  deed  to  the  plain- 
tiff, was  decided.  TUlou  ▼. 
SkarpsUeny  260 

V.  When  Made  PerpetuoL 

7.  Where  one  has  a  grant  of  a 
ferfy,' bridge,  or  road,  with  the 
exclusive  right  of  taking  toll, 
and  another  ferry,  bridge,  or 
road,  is  erected  so  near  it  as 
to  create  a  competition  injuri- 
ous to  such  franchise,  it  is,  in 
that  respect,  a  nuisance;  and 
this  court  will  grant  a  perpetual 
injunction  to  secure  the  enjoy- 
ment of  the  statute  franchise, 
and  prevent  the  use  of  the  ri- 
val establishment.  J^ewburgh 
Turnpike  Co.  v.  MUUr,        101 

INTEREST. 

Fide  TntrsT  and  Trustee,  If.    16. 
19. 


JOINT  TENANTS. 

Vide    Baron   aud  Feme,   4.      De- 
vise, 4. 

JUDGMENT. 
Vide  Debtor  and  Creditor.    Coh- 

TRIBUTION. 

Judgment  by  confession,  on  warrant 
of  attorney,  Fide  JuRiSDiCTioir, 
9.    Usury. 


JURlSDICTIOir. 

1.  A  party  has  no  remedy  in  tbk 
court,  on  the  mere  ground  of  a 
failure  of  title,  if  be  has  take» 
DO  covenant  to  secure  the  title, 
and  there  is  no  fraud  in  the 
case.  Chesierman  v.  Gard- 
Iter,  2^ 

2.  This  court  will  not  afford  relief 
against  a  contract,  because  or 
fraud,  unless  it  be  made  a  dia- 
tinct  ground  of  allegation,  and 
be  put  at  issue  in  the  pleading^. 
Gouvemeur  v.  Elmendoff^     79 

9.  '1  his  court  has  orii^inal  jurisdic- 
tion, to  be  ezercii»ed  in  soand 
discretion,  to  try  all  questions  of 
fact  without  the  intervention  of 
a  jury .     Smith  v.  CaW,  118 

4.  It  is  not  bound,  except  on  bills 
for  a  divorce,  for  adultery,  or 
an  issue,  devisavit  vel  ntm^  to 
send  a  matter  of  fact  to  be  tried 
by  a  jury,  if  it  cad  decide,  of 
itself,  to  its  own  satisfaction, 
upon  the  evidence ;  the  aid  of 
a  jury  being  merely  to  inform 
the  conscience  of  the  court-   t^. 

5.  This  court  does  not,  unless  in 
a  very  special  case,  sustain  a 
bill  merely  for  the  assessment 
of  damages  for  the  breach  of 
an  agreement  Kempshal  v. 
Stone,  193 

6.  As,  where  the  defendant,  who 
had  entered  into  an  agreement 
with  the  plaintiff  for  the  sale 
and  conveyance  of  a  lot  of 
laud,  after  the  time  of  perform- 
ance had  elapsed,  sold  and  con- 
veyed the  land  to  a  third  per- 
son, for  a  valuable  considera- 
tion, without  notice  of  the 
agreement :  Heldj  that  a  speci- 
fic performance  could  not  be 
decreed  ;  but  the  plaintiff  moat 
seek  his  remedy  at  law,  for  a 
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compeniatioB  in  damages  for 
the  breach  of  the  agreemeat. 

7.  On  a  bill  filed  by  the  oTer^ 
seen  of  the  poor  of  the  towD  of 
S,  against  the  overseers  of  the 

Eoor  of  the  town  of  B.,  for  re- 
ef, 00  the  ground  of  fraud, 
alleged  to  have  been  committed 
bj  a  former  overseer  of  the 
poor  of  the  town  of  B.,  upon 
the  former  overseers  of  the 
poor  of  5.  in  the  apportion- 
ment of  the  money  and  poor 
of  B.,  porsoant  to  the  pro?i. 
sioos  of  an  act  for  the  division 
of  that  and  another  town,  into 
three  towns :  Held^  that  this 
coort  could  not  give  relief  for 
or  against  the  parties,  in  their 
individual  capacities  ;  but  the 
remedy,  if  any  between  the. 
two  towns,  was  at  law.  Gre^ 
gory  <(•  Withers^  4^c.  v.  Reeves 

d.  A  suit  by  an  infant  for  inUreti 
due  00  a  legacy,  directed  by  the 
will  of  the  testator  to  be  ap- 
plied to  her  education,  when 
the  amount  is  less  than  fifty 
dollars,  and  for  which  she 
might  sue  in  a  Court  of  Com- 
mon Pleas,  will  not  be  sus- 
tained in  this  court  FulUrton 
V.  Jackson,  276 

9.  A  court  of  law  has  an  equita- 
ble jurisdiction  over  judgments 
by  confession,  entered  upon 
warrants  of  attorney ;  and  it  may 
examine  and  decide  as  to  the 
sufficiency  of  the  specification 
required  by  the  statute,  (Sess. 
41.  ch.  260.  s.  8.)  to  be  filed 
with  a  judgment  entered  by  con- 
fession on  a  warrant  of  attor- 
ney. And  where  different 
judgment  creditors,  by  confes- 
sion, appeared  before  the  Su- 
preme  Court,    and    discussed 


their  respective  ri^ts  as  to  the 
priority  of  lien  of  their  respec- 
tive judgments,  without  object- 
ing to  Uie  jurisdiction  of  the 
court,  or  to  its  competency  to 
examine  and  decide,  as  to  the 
validity  of  the  specification  filed 
with  the  plaintiff's  judgment, 
the  decision  of  the  Supreme 
Court  on  the  case  will  be  deem- 
ed conclusive.  Brinkerhqff^  v. 
Marvin,  320 

L. 

LACHES,  LENGTH  OF  TIME 
AND  POSSESSION. 

C.  purchased  of  F.  a  military 
lot,  and  though  the  whole  estate 
was  intended  to  be  transferred, 
the  assignment,  for  want  of 
words  of  inheritance,  conveyed 
only  an  estate  for  life  ;  and  C. 
entered  and  continued  in  pos- 
session of  the  land,  until  hi» 
death,  having  made  valuable  im- 
provements thereon  ;  and  V. 
stood  by,  for  thirteen  years,  after 
the  death  of  C.  seeing  his  heirs 
in  possession  claiming  to  be  ow- 
ners in  fee  under  0.  and  deal- 
ing with  the  land  as  absolute 
owners,  and  making  great  im- 
provements in  the  property, 
without  disclosing  any  claim  to 
the  reversion,  or  any  pretension 
of  right  or  title,  he,  and  all  per- 
sons under  him  were  held  to  be 
estopped  by  his  silence,  from 
asserting  his  legal  title.  Hig- 
inbotham  v.  Burnet ^  184 

Fide   Debtor    ano    Creditor,   3, 
Evidence,  II. 

LEASE. 
FideFRLm,  I. 
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LBGAGY. 

A  testator,  by  his  will,  gfare  to 
his  duaghter,  *'  during  her  sepa- 
ration  ft^m  W.  C.  her  basband, 
one  thousand  dollarsi  a  year,"  - 
which  he  changed  on  his  real 
estate  ;  and  the  dao|;hter  was,  in 
ikct,Uving  separate  fW>m  her  hus- 
band, when  the  will  was  execu- 
ted ;  but  they,  afterwards,  tived 
together,  and  were  living*  and 
co-habiting  together,  at  the  time 
of  the  testator's  dcHth  ;  and 
about  three  months  af^er  his 
death,  they  again  separated  and 
continued  to  li?e  separate  for  a 
year  :  Heldy  that  the  legacy  de- 
pending on  a  separation  which 
existed  at  the  time  the  will  was. 
executed,  and  with  a  view  to 
that  fact,was  lawful  and  proper ; 
and  the  separation  having  ceased 
when  the  will  took  effect,  by 
the  death  of  the  testator,  there 
was  an  end  of  the  legacy  ;  and 
that  a  voluntary  separation  of 
the  parties  afterwards,  would 
not  entitle  the  wife  to  it.  Coop* 
er  r.  Remseny  469. 

LIEN. 

F»<le  Debtor  and  CaEDiToa. 

LIMITATION. 

Fide  Defiss. 

LIMITATION  OF  ACTIONS. 

t.  The  statute  of  limitations  does 
not  apply  to  *a  direct  trust,  as 
between  the  trustee  and  cestui 
otif  trust ;  nor  to  parties  stand- 
ing in  the  relation  of  principal 
and  agent  or  factor,  and  not  in 
the  proper  relation  of  debtor  and 
creditor,  or  of  joint  partners  ia 


trade.  Costorf^.  JMtci^my^  Jif«r- 
rays  '22. 

2.  'Where  goods  in  vfhich  both 
parties  were  interesrted,  were 
sent  to  the  defendrints.  who 
agreed  to  be  accountable  fbr  the 
share  <^  the  plaintifi^,  or  ihe 
proceeds  thereof^  and  to  charge 
no  commissions  on  the  sale,  ii 
sterns  that  this  is  not  **  a  trade  of 
merchandise  between  merchant 
and  merchant,*'  within  the 
meaning  of  the  exception  in  the 
statute.  (Sess:  24  ch.  183.  r. 
6.  1     Jf.kL.  184.)  ib. 

3.  Whether  the  exception  does  not 
apply  to  other  persons  than 
merchants  ?     Qvere.  ifr- 

4.  Whether  even  open  accounts 
between  merchants,  where  the 
last  item  is  above  six  years 
standing,  are  not  within  the 
statute  ?    Quere  ib. 

5.  If  part  of  an  open  account  be 
within  six  years,  it  draws  after 
it  items  beyond  six  years,  so  as 
to  protect  them  from  the  statute, 

ib, 

6.  To  bring  a  case  within  the  ex- 
ception in  the  statute,  there 
must  be  mutual  accounts  be> 
tween  the  parties.  ih, 

7.  Where  all  the  items  are  on  one 
side,  the  last  item,  though  with- 
in six  years,  does  not  draw  after 
it  those  of  a  longer  statiditl|g.  ih, 

M. 

MILITARY  BOUNTY  LANDS. 

A  deposit  of:  a  conveyanee  of 
,  military  bounty  land;  punosnt 
to  the  act  of  the  8th  Janearj,. 
1794,  is  equivalent  t9.a  registr J 
of  it.  and  operales'as  a  notire  to 
suhaequent  purcbaserst  Wads* 
wrtk  V.  fVendeU,  'Si4. 

Fide  Deed. 
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MORTGAGE. 

I.  Of  the  mortgage  generally. 
II.  Equity  of  redejnption,J6re(dO' 
sure  ana  sale, 

L  Of  the  mortgage  generally. 

.  P.  gave  a  mortgage  of  land,  the 
title  to  which  was  io  ^.  who  was 
io  poaseasioQ  thereof  with  P. ; 
aod  S.,  if  he  was  not  present 
anj)  assenting  to  its  execution, 
treated  it,  afterwards,  as  a  va- 
lid and  subsisting  mortgage,  and 
voluntarily  paid  part  of  the  mo* 
nej  doe  on  it ;  Held^  in  a  suit 
by  the  mortgagee  against  P.  and 
S.  for  a  foreclosure  and  sale, 
that  S.  was  estopped  from  set- 
ting up  his  title  to  the  premises, 
in  avoidance  of  the  mortgage. 
Lee  V.  Porter  and  Stilety        268 

I,  A  mortgage  was  given  in  1814, 
by  P.  one  of  the  occupiers  of  a 
lot  of  land,  for  a  rateable  pro* 
portion  of  money  doe  on  a  form- 
er mortgage  covering  the  whole 
lot,  of  which  the  premises  in  ' 
question  were  only  a  pafit, 
which  former  mortgage  was  giv- 
en to  B.  in  1799,  in  renewal  of 
a  prior  mortgage  of  the  lot  in 
1794,  to  R.  who  had  assigned  it 
to  B.:  Held,  that  though  R, 
claiming  under  the  grantee  of 
the  patentee,  whose  title  to  the 
land  bad  become  forfeited  to  the 
state,  by  his  attainder,  and, 
therefore,  the  mortgage  by  P. 
might  be  said  to  be  without  con- 
sideration ;  yet  P.  being  fully 
apprised  of  (he  state  of  the  ti- 
tie,  when  he  gave  the  moirt- 
gage,  could  not  set  up  the  de- 
fence against  the  plaintiff,  a  6o- 
na  fide  purchaser  of  the  mort- 
gage, especially,  as  he  had, 
with  other  occupiers  of  the  lot, 
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in  a  petition  to  *the  legislature, 
stated,  that  he  had  satisfied  the 
mortgage  to  B,  ib, 

3.  It  seemSf  that  the  cc^nrt  will  not 
relieve  against  a  oiortgage,  on 
the   ground  of  an   ootslauding 

•  claim,  which  the  mortgagor,  for 
greater  security  to  his  title,  had 
bought  in,  without  any  judicial 
investigation,  or  decision  on 
«uch  claim,  in  a  suit  in  which 
all  proper  persons  would  be 
made  parties,  and  called  on  to 
bring  forward  their  title.         ib. 

4,  -A  deed  from  the  state,  pursuant 
to  an  act  of  the  legislature,  re- 
citing that  the  title  to  certain 
lands  were  vested  in  the  state 
by  the  attainder  of  J.  JV  and 
that  such  title  had  been  perfipct- 
ed  by  the  removal  of  incum- 
brances, and  directing  the  sur- 
veyor general  to  convey  the 
land,  &c.  cannot  be  set  up  as  a 
defence  to  defeat  a  hona  fide 
mortgage  on  the  land  ;  for  snch 
an  act  cannot  devest  the  title  of 
persons  holding  adversely,  with- 
out a  regular  eviction  in  the  or- 
dinary course  of  law.  ib 

6*  The  courts  of  law  having  de* 
cided,  that  a  mortgagor  in 
possession  of  land  mortgaged 
in  fee,  before  foreclosure,  or 
entry  by  the  mortgagee,-  has, 
(in  regard  to  all  the  rest  of  the 
world,  except  the  mortgagee) 
the  legal  seisin,  and  that  his 
equity  of  redemption  might  be 
sold  in  execution  ;  and  that  in 
case  of  his  death,  while  in  pos- 
session, and  before  foreclosure, 
his  widow  was  entitled  to  her 
dower  in  the  land  mortgaged,  of 
which  she  could  not  be  depri- 
ved b^  a  purchaser  of  the  equi- 
ty of  redemption  of  her  husband, 
this  court  follows  the  doctrine 
of  the  courts,  of  law,  and  allows 
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the  widow  lier  dower  Mrt  of  the 
proceeds  of  the  rate  of  the 
■Mortgaged  preoiiies«  on  a  bill 
for  foreclooore  and  talo.  Tiiut 
▼.  J^tUan,  4&M 

§•  Am  where  the  wife  of  i  mort^* 
gor  joined  in  a  mortgaeo  in  fee  $ 
and  the  mortgngor,  afterwards, 
oiecated  a  second  mortgage  of 
the  same  premises,  in  which 
the  wife  did  not  join ;  and  after 
a  decree  for  sale,  on  a  bill  6led 
bjr  the  6rst  mortgagee,  Init  be- 
fore a  sale,  the  mortgagor  died  ; 
Htld,  that  the  widow  was  enti- 
tied  to  her  dower  out  of  the 
inrptiis  proceeds  remaining,  af- 
ter the  first  mortgage  debt  was 
satisfied.  ib. 

7.  A  mortgage  is  no  evidence  of  a 
subsisting  title,  if  the  mortga- 
gee ne?er  entered,  and  there 
Sss  been  no  interest  paid  for 
twentj  years.  Gt/ff  ▼.  Bare* 
more, .  645 

8.  Where  a  mortgage  bad  been 
executed  forty  years,  and  thir- 
ty-fiTe  years  had  elapsed  from 
the  time  the  state  was  supposed 
to  hare  acquired  an  interest  in 
it»  by  the  attainder  of  the  mort- 
p^igee,  and  there  bad  been  no 
interest  paid  or  demanded,  pay- 
OMnt  of  the  mortgage  debt  was 
presmned.  tft. 

9.  Though  a  mortgagee  may,  by 
way  of  extinguishment,  release 
all  his  interest  to  the  mortga- 
gor ;  yet  he  cannot  convey  it  as 
a  subsisting  interest,  absolutely, 
or  by  way  of  mortgage  to  a 
third  person  ;  especially  when 
Ibe  mortgage  has. not  become 
absolute^  ai^  there  has  been  no 
fereclosnre.     Aymar  r.   BUU 

670 

■10«  For  the  debt  cannot  roside  in 

one  person,  and  the  ple^  in 

another.  ih. 


11.  Eqmtytff9JMiifU^,fwneU9urt 
omImiIs. 

II,  Where  the  Mortgagee  takes  a 
release  of  the  equity  nf  re- 
demption  from  the  mortgagor 
by  a  deed  fbr  a  fell  considere* 
tioo  and  with  full  corenants,  the 
mortgage  debt  is  eonsidered  as 
merged  in  the  estate,  and  satis- 
fied by  the  purchase,  nnlees 
there  be  rery  precise  proof  to 
the  contrary ;  and  more  espe- 
cially, where  no  claim  ha«  been 
set  up  for  six  years  after  the 
purchase.  Bumttr.  Detmitton^ 

35 

If.  Where  a  subsequent  judgment 
or  mortgage  creditor  offers  to 
redeem,  the  mortgagee  cannot 
tadb  a  debt  due  to  him  from  the 
mortgagor,  aud  secured  by  ano- 
ther mortgagor  on  other  proper- 
ty, nor  any  debt  which  is  not  a 
charge  on  the  premises  sought  to 
be  redeemed,  or  of  which  such 
sebsequent  judgment  or  mort- 
gage cieditor  was  not  bound  to 
take  notice.  t5. 

19.  Where  such  subsequent  credi- 
tor tenders  to  a  mortgagee  the 
Ibll  aoNMint  of  the  delit  and  in- 
terest doe  on  the  prior  mort- 
gage, with  the  coats  and  char- 
ges, which  the  mortgagee  re- 
nises  to  accept,  unless  another 
debt  due  to  him  from  the  mort- 
gagor, not  charged  on  the  pre- 
mises, is  also  paid ;  but  pro- 
ceeds to  sell  the  land  under  a 
power  of  sale  contained  in  the 
mortgage,  such  sale  is  irregular 
and  void.  ib. 

14.  Where  the  nilaeffMemeal  of  sale 
of  mortgaged  premises,  under  a 
power  of  sale,  states  a  fiilse  as- 
sertion, as,  that  the  premises 
are  to  be  sold  tor  defimlt  as  to 
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Arte  moitg^^,  wtea  Aere  are 
Qfkly  tmo^  the  tbird  mortg^  be- 
ing 00  other  Ifnd,  bj  which  the 
public  may  be  fnialedt  or  par- 
ehatem  deterred  fnua  biddiof, 
the  iale  wiU  be  irregular  and 
▼Old.  t4. 

}5.  So,  if  no  plau  of  fate  is  d^ig* 
Dated  io  the  ad?erti«eiiient,  or 
if  the  nortgagor  i?ae  not  twen* 
ty-fi^e  years  of  age  when  he  ex« 
ecated  the  mortgage,  a  sale  no* 
der  a  power,  will  create  no  bar 
to  the  equity  of  redemption  un- 
der the  statute.  A. 

16.  An  incumbrancer,  pendenU  Itte, 
is  not  entitled  to  redeem^  aad, 
therefore,  need  not  be  made  a 
party  to  a  bill  of  foreclosure, 
unless  under  special  circum- 
stances ;  as  where  he  became  a 
judgment  creditor  after  the  com- 
mencement of  the  suit,  but  be- 
fore the  decree,  and  the  pur- 
chaser at  the  master's  sale,  had 
prerious  notice  of  the  judgment, 
and  by  a  previous  agreement 
with  the  mortgagor,  obtained 
from  him  an  order  for  the  sur- 
plus moneys  which* was  accept- 
ed by  the  purchaser.  tft. 

17.  Where  the  mortgagor  executes 
an  absolute  deed  to  the  mort- 
gagee for  the  same  land,  with 
full  coTenants,  the  le|^l  and 
equitable  title  being  miited  in 
the  same  person,  the  latter  is 
meiged  in  the  former.  MiU»  r. 
Qmutock,  814 

Vide  Notice.    Dtwxm. 

N 

NOTICe. 

The  possessieo  of  a  tenanl  is  notice 
to  a  purchaser  of  the  rieTersion 
of  the  actual  interest  of  the 


aad  the  pnrchaaer  ia 
honed  to  admit  every  claim  of 
the  tenant  which  he  cooU 
enforce  against  the  vendor. 
Cksstsrmiw  ▼•  CrwrdBitf         8f 

Fide  Daco. 

NUISANCE. 

Fide  bjuvcTiov,  V. 

P 

PARTNERSHIP. 

1.  The  assignees  of  a  bankmpt 
partner,  under  a  separate  com- 
mission, are  tenants  in  common 
with  the  JoivenI  partner;  and 
where  the  assignees  have  got 
nossession  of  Uie  partnership 
funds,  the  solvent  partner  can- 
not call  them  out  of  their  hands» 
or  compel  them,  or  partnership 
debtors  who  have  settled  with 
them,  to  account.  Afarrajf  v. 
JMtfrray,  60 

2.  The  sohetU  partner  is  entitled, 
as  against  his  co-partner,  only  to 
hu  share  of  the  iurplui^  after 
the  partnership  debts  are  paid. 

ih» 

3.  The  iohetU  partner  and  the  aa« 
si^ees  of  the  bankrupt  must 
join  in  a  suit  at  law,  ib. 

4.  The  assignees  of  the  bankrupt 
have  higher  equities  in  such 
case,  than  ordinary  tenants  in 
common,  lor  the  purpose  of  an 
equal  rateable  distribution  of 
the  joint  funds,  kc.  i^* 

i.  Where  the  assignees  of  a  bank* 
rupt  partner  brought  a  suit  to 
reaver  property  to  the  bands 
of  trustees,  to  which  suit  the 
eohetU  partner  was  made  a jMr* 
ty,  and  deoMHred  to  the  bill  on 
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the  g;romid  that  tbe  funds  of  the 
partnership  6ngbt  not  to  be  paid 
'  to  the  assignees  of  the  Imnk- 
rdf^t,  which  demurrer  was 
^  overrnled  ;  and  aAer  answer, 
an  account  was  taken,  and  the 
trustees  settled  th^  amount  with 
the  assignees  :  Held^  that  the 
solvent  partner  was  concluded 
b^  the  decree  and  settlement  in 
that  s«it,  aad  could  not  re-assert 
bis  claim  in  a  collateral  action. 

ib. 

6.  Where  a  crecfitor  has  separate 
judgments  against  each  of  two 
partners,  the  partnership  pro- 
perty will  be  bound  to  the  same 

'  eitent  as  if  the  amount  of  both 
judgments  had  been  included  iu 
a  joint  judgment  for  tbe  whole , 
against  both  partners.  Brinker- 
koff"  V.  Marvin,  320 

Vide  Ag&eement,  1.  Assighmknt,  4. 

PAYMENT. 

Vide  Evidence,  IT. 

PLEADINGS. 

T.  Parties, 
11.  Bill. 

III.  Demurred 

IV.  Plea. 
V.  Answei*. 

I,  Parties. 

1.  An  incumbrancer,  peiK^/t^e ///e, 
need  not  be  made  a  party  to  a 
suit  for  the  foreclosure  of  a  mort- 
gage.    Co<3k  V.  Manciusy        89 

2.  The  court  does  not  take  notice 
of  a  purchaser  of  the  subject 
matter  pending  the  suit.         %h. 

3.  Where  a  trustee  and  his  cestui 
que  trust,  as  plaintiffs,  file  their 
bill,  and  pending  the  suit,  the  ces- 


tvi  que  trust  assigns  bis  intereat 
to  another,  it  is  no  objection  at 
the  hearrog,  that  the  latter  was 
not  made  a  party.  -  ib» 

4.  In  a  smt  by  the  husband  fbr  the 
wife's  distributive  share,  the 
wife  must  be  made  a  partj. 
Schuyler  v .  ifoy/e,  1 96 

II.  Bill. 

5.  L.  and  7*.,  assignees  of  B.,  filed 
a  bill  to  foreclose  a  mortgage 
against  W.  who  put  in  his  an- 
swer, and  then  filed  a  bill  against 
L.  and  T.  for  relief  against  the 
mortgage,  and  also,  against  a 
judgment  and  execution.  W. 
died  before  any  decree  to  account 
in  the  suit  to  foreclose  :  Held^ 
that  the  bill  filed  by  W.  partook 
of  the  nature  of  an  original  as  well 
as  a  cross  bill,  and  that  his  legal 
representatives  might  file  a  iiU 
of  revivor  against  L,  and  T.  to 
which  they  must  answer.  Wool- 
sey  T.   Livingston  &  Thompson^ 

265 

6.  A  bill  ot  revivor  and  supplement, 
is  a  compound  of  a  supplemental 
bill  and  bill  of  revivor,  and  not 
only  continues  the  suit  which 
has  been  abated  by  the  death  of 
a  plaintiff,  &c.  but  supplies  any 
defects  in  the  original  bill  aris* 
ing  from  subsequent  events,  so 
as  to  entitle  the  party  to  relief 
on  the  whole  merits  of  his  case. 
WestcoU  V.  Cady,  334 

III.  Demurrer. 

7.  Where  there  is  a  general  de^ 
murrer  to  the  whole  bill,  and 
it  is  bad  in  part,  the  whole  will 
be  overruled.  .  Higinbotham  ▼• 
Burnet,  184 

8.  If  a  bill  is  for  discovery  only, 
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'  mid  ftot  for  refief,  ardenvmr  to 
the  whole  billw  bad.-  ib, 

9.  Where  the  Ml  in  for  dMotrery 

and  relief,  the  dehandaiit  should 

•      answer' as  to  the  discovery,  and 

demoras  le  the  relief*  ib, 

i    :  IV.  Plea. 

10.  Pre8amptioaoffEi^ment,foaDd- 
ed  on  lapse  of  tifloe,  is  matter 
of  evidenee,  and  not,  in  most 
cases,  propnoj'iire,matter  of  plea 
in  bar.    Giles  v.  Baremore^    645 

1 K  A  plea  may  be  good  in  part  and 
bad  in  part;  and  where  a  plea 
is  more  extensive  than  the  sub- 
ject matter  to  which  it  relates, 
it  will  be  allowed  to  stand  as  to 
so  much  of  the  bill  to  which  it 
properly  applies  ;  and  the  de* 
fendant  musi  answer  to  the  resi- 
due.   French  v.  Shoiwelly      565 

V.  Answer* 

12.  A  defendant,  as  to  facts  within 
his  knowledge,  must  answer  as 
to  his  information  and  belief,  if 
he  has  any  information  on  the 
subject,  distinct  from  the  bill. 
Smith  V.  Lasher,  247 

13.  It  is  not  sufficient  to  answer  as 
to  certain  specific  facts  charged 
in  the  bill,  **  that  they  may  be 
true,  &c.,  but  the  defendant  has 
no  knowledge  of,  hut  is  a  stran- 
ger to  the  foregoing  facts,  and 
leaves  the  plaintiff  lo  prove  the 
same."  ib» 

14.  Nor  is  it  sufficient  to  say,  **  the 
defendant  has  not  any  know- 
ledge of  the  foregoing  facts, 
but  from  the  statement  thereof 
in  the  bill ;"  but  the  defendant 
should  answer  to  his  infbrma- 
tioD  and  belief,  and  admit  or  de- 
ny any  information  dehors  the 
bill.  ib. 


15; 'Where  a^  defenda«t,fn  bis  an- 
'    ^  swer,  does  not  directly  insist  on 
*  '  the   presumption   of  payment, 
nor  waive  the  benefit  of  it,  but 
»•     insists  on  his  ignorance  of  the 
ikct,  necessarily  arising    from 
*"    his  being   a    stranger   to    the 
transaction,  and  upon  the  stale- 
ness   of  the  demand,   he  may 
raise   the  objection  of  a  pre- 
sumption of    payment  at    the 
hearing.      Giles  v.   Baremore, 

545 
POWER. 

Fide    Executor    and   Administra- 
tor, 1,  2. 

Power  of  sale  in  a  mortgage,  Vide 
Mortgage* 


PRACTICE. 

I.  Removal  of  a  Cause  into  the  Cir* 

c^it  Court  of  the  United  States, 
II.  Motions,  Petinons^and  Orders,. 

III.  Taking  testimony y  feigned  issue ^ 
and  other  intermediate  proceed' 
ings, 

IV,  Hearing  and  Rehearing. 

V^  Reference  to  a  Master ,  Report, 

and  Exceptions, 
VI.  Decree, 

I.  Removal  of  a  Cause  into  the  Circuit 
Court  of  the  United  Slates. 

1.  If  some  of  the  parties,  plaintiffs 
and  defendants,  respectively, 
are  citizens  of  the  same  state, 
the  cause  cannot  be  removed 
from  the  state  court  to  the  Cir- 
cuit Court  of  the  United  States. 
The  North  River  Steam  Boat 
Company  v.  Hqffnany  'SOO 

2.  Where  a  corporation  are  plain- 
tiffs, it  must  appear  that  all  per- 
sons jointly  interested  are  enti- 
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Uaited  Slalat,  m  •rder  !•  mw 
m  Circvk  Court  of  tbo  UMftod 
Statot  jomdicaoD  of  tk€  ommo, 
or  to  onliclo  a  defeodool  id  o 
State  court  to  raoiof  o  the  canto 
iato  the  Circoit  Co«rt  of  tko 
Uaitod  Statoa.  A. 

11.  JMbfibiu,  FefffibfU,  ooi  Oriin. 

9.  Ao  irre^larity  of  practice,  or 
defectire  notice,  will  be  cored 
bj  a  neglect  to  complaio  of  it, 
ID  doe  aeaiOD.  Skinner  t.  Day* 
ton,  li^l 

4.  Aa,  where  a  party  who  had  not 
receired  due  ootice  of  the  ex- 
amioation  of  witnoMes  before 
contniaaioDeri,  sofiered  ten 
fnonAi  to  elapae,  before  BMking 
appiicatioo  to  the  Court;  he 
was  hM  to  hare  waived,  by  thia 
delay,  all  right  to  crow^examine 
the  witaeaaea,  or  to  object  to  the 
irregulMrity.  ib. 

i,  A  motion  by  the  plaintiff  to 
have  hia  nane  struck  oat  of  the 
bill,  because  it  was  inserted 
without  his  koowledge  or  con* 
aent,  ia  too  late,  after  publica- 
tion passed,  and  when  the  plain- 
tiff knew  that  his  name  waa 
used,  immediately  after  the  bill 
waH  filed*  and  suffered  more 
than  a  year  to  elapse  before  he 
made  his  application.  Ssar^  ▼• 
Pimttt,  tlA 

in.  Taktu^  t9tdmQmy^fmgn$d  ume* 
mtd  oA$r  inUrmedutU  procudingt. 

6*  A  aaotioQ  for  a  aocood  trial  of  a 
feiffDed  issoe  directed  by  the 
court,  to  try  the  validity  of  a 
will,  nsade  the  aecond  term  af- 
Itr  that  ID  which  the  mtipriiu 


hod  been 


filed,  and  apoD  db 
mtwH  of  the  evi- 
gives  al  the  trial,  waa 
doDied,  oo  the  gPMHid  of  delay, 
and  the  want  of  the  proper 
doc«MWDt.a  F$mJli9tw.lhmi€r, 

IM 

7.  A  DOW  trial  may  be  aioTed  for 
and  granted  at  the  final  hearia^ 
OS  tKe  eqeity  reaerved.         »6. 

a.  Though  it  is  the  moat  asml 
coorae  to  awtfd  a  aecond  trial 
on  a  ieigned  iaaoe,  in  casea 
tooching  the  iaheritance,  whera 
the  verdict  ia  in  fiivoor  of  the 
will  and  againat  the  heir  at  law ; 
yet  it  reata  entirely  in  the  dia- 
cretion  of  the  court  to  award 
a  second  trial  or  not,  according 
to  the  eircnoMtaDces  and  testi- 
mony in  the  caae.  ib. 

9.  Notice  of  the  role  to  pat«pa6- 
lieadoHt  must  be  served  on  the 
defendant's  9oLidU)ry  or  his 
Of  «fU ;  and  if  it  is  served  on 
the  agent,  the  time  of  service 
moat  be  donUe,  as  in  other 
cases,  or  for  nx  weeks.  BU" 
Ungt  V.  RaUoon,  189 

10.  H  here  a  party,  who  had  not 
received  due  notice  of  the  ex* 
aminatieo  of  witnesses,  before 
ComasiaaioDers,  suffered  ten 
asonths  to  elapse,  before  ma- 
king application  to  the  court, 
he  was  hehl  to  have  wa^ed,  bj 
this  delay,  any  right  to  croaa- 
examiae  the  witnesses,  or  to 
object  to  a  want  of  notice. 
flUaaar  v.  Dayton,  191 

IV.  Htaring  and  Rdumring. 

11.  Affidavits  taken  eaiparla,  after  a 
cause  has  beea  set  down  for  a 
final  hearii^,  are  inadniaaibie. 
MmuH  V.  Cox,  44i 


iND£X. 
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V.  BMfmiut  to  a  M 

null  Sxittl0fiMI4 


Alport 


It.  Ol^eetioM  (» the  ateiiiibility 
of  evidence  before  •  OMiler, 
ttoc  Made  the  grovad  of  excep- 
tion on  the  report  heing  filed, 
Will  be  considered  at  waired, 
and  cannot  be  made  at  the  final 
bearing.    JMmmim  t«  Cm,    441 

VI.  Dutet. 

13.  A  decree  can  nerer  be  im- 
peached by  an  original  bill,  or 
in  another  suit.  Murray  r. 
Murray^  60 

14.  A  decree  or  iadgment,  by  con- 
tent, it  binding  and  concio* 
tire,  nnlett  procured  by  fraud. 
French  v.  Skoi^l,  656 

Vid€  PARTHCEtBir,  6. 

PRESUMPTION. 
Fide  Lacbbs,    Lbroth    or    Tina, 

AVD  PotSBttlOV.      EviDEHCa,  U. 

PROMISSORT  NOTES. 

1.  A  perton  receiTing  negotiable 
paper;  ia  the  utnal  coarM  of 
trade,  for  a  fair  and  valuable 
consideration,  from  an  agent  or 
factor  having  no  authority  to 
tranafer  them,  but  witboot 
knowledge  of  that  iact,  or  no- 
tice of  the  fraud,  may  hold  them 
against  the  true  owner.  Bay 
V.  Coddmgt^n^  64 

t.  But  where  A.,  at  agent  of  B., 
having  received  negotiable 
notet  to  be  remitted  to  jB.,  de- 
livered them  to  C  as  security 
against   responsibilities  as  en- 


derser  of  certain  notes  of  it, 
who  had  then  stopped  payment, 
and  became  insolvent,  but  on 
which  notes  of  JL,  C.  had  not 
then  bsaama  chnffgaable,  it  was 
hM,  that  though  C.  had  no 
knowledge  that  the  nolea  depo- 
sited with  him  belonged  to  S., 
bat  believed  JL  to  be  the  true 
owner  of  them,  yet  he  was  not 
entitled  to  hold  them  as  against 
A,  the  lawful  owner,  but  was 
accountable  lor  the  amount  with 
interest,  as  he  did  not  receive 
them  in  the  regular  course  of 
trade,  or  b  payment  of  an  ex- 
isting debt  ih. 

R 

REFERENCE. 
To  a  Master,  FUU  Paacticb,  V. 

REHEARING. 
Fidt  Practigk,  IV. 

RES  JUDICATA. 

The  decision  of  a  court  of  law^ 
on  a  summary  application  to  ita 
equity,  by  motion  and  affidavit, 
is  not  such  a  ru  judicata  as 
will  conclude  this  court  Irom 
any  inquiry  into  the  case.  Ar 
dm  V.  PnllsrsM,  44^ 

Fide  JoRiSDicTioiTy  9. 

REVOCATION. 

Of  a  will  implied,  Fide  Devise,  7. 
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STATUTE. 
ConHrveUon  9f. 

1.  The  word  •«  may"  in  a  f^tatate 
means  must  or  ihail,  in  those 
cases  only  where  the  public  are 
interested,  and  the  public  or 
third  persons  have  a  claim,  de 
jure^  to  have  the  power  exerci- 
sed. J^Tewburgk  and  Codiecton 
T\tmjnke   Company  r.   Miller^ 

101 

2.  But  the  words  **  shall  or  may," 
in  a  private  trust,  )ea?e  it  op- 
tional with  the  trustees.         ib. 

PARTICULAR  STATUTES  CON- 
STRUED,  EXPLAINED,  OR 
CITED. 

3.[The  act "  to  prevent  abuses  in  the 
practice  of  the  law,"  &c."  pas- 
sed j9/)n7    21,    1818,    (8688.41. 

ch.  259.  sec.  8.)  is  not  to  be  ex- 
tended by  construction.  Seav- 
ing  V.  Brinkerhoff",  329 

4..  Judgments  entered  up  by  confes- 
sion,or  warrant  o  f  attorney ,  with- 
out the  specification  of  the  parti- 
culars of  the  debt,  required  by 
that  act,  are  good  as  against 
the  debtor  himself,  and  are 
fraudulent  only  as  respects  6o- 
na  fide  creditors  and  bona  ficle 
purchasers^  in  the  usual  and  po- 
pular sense  of  the  term  purcha- 
ser^  as  distinguished  from  credi- 
tor, ib. 

1784,  May  11.  Sess.  7.  ch.  63. 
(Military  Bounty  Lands.)     227 

1786,  February  3.  Sess.  9.  ch.  12. 
.    (Joint  tenants.)  431 

1790,  April  6th.  Sess.  13.  ch.  69. 
(Military  Bounty  Lands)     228 

1794,  Januarys.  Sess.  17.  ch.  1. 
(Military  Bounty  Lands.)  221, 

229 


1794,.MaKcbS7.  Sess.  17.  ch.  44. 
(MUitary  Boonty  Lands.)     228 

1801,  March  20.  Sess.  24.  ch.  36. 
(N.  It  C.  T4iriiiNke  Compaoy,) 

107 

,  March  30.     Sess.  24.  cb.  87. 

(Champerty.)  48 

1806,  February  18.  Sess.  29.  ch.  29. 
(N.&C.  Turnpike  Company,) 

107 

1811,  March  22.  Sess.  34.  ch.  67. 
incorporated  Manufacturii^ 
Compables,)  366 

1813,  March. 19.  Sess.  36.  ch.  32. 
(Mortgciges,) '  220 

,  April    5.     Sess.   36.   ch.    75. 

(Distribution  of  intestate  es- 
tates,) 277 

,  April  10.     Sess.  36.   ch.  91. 

(Turnpike  Companies,)        1 10 

1816,  March  17.  Sess.  38.  ch.  79. 
(Newburgh  k  Cochecton  Turn- 
pike,) 108 

1817,  April  15.  Sess.  40.  ch.  245. 
(Freema8on*8  Patent.)  275 

1818,  April  3.  Sess.  41.  ch.  81. 
(Freemason's  Patent,)         274 

— — ,  April  21.     Sess.  41.  ch.  259. 

i Abuses  in  the  Practice  of  the 
jaw.      Judgments    by  confes- 
sion,) 324,  329 

STEAM  BOATS. 

This  court  will  grant  and  contioae 
an  injunction  to  enforce  the  sta- 
tutes of  this  State  giving  an  ex- 
clusive right  to  certain  persons 
to  navigate  the  waters  of  this 
State  with  steam-boats.  The 
J^orth  River  Sieam  Boat  0>rn^ 
pany  v.  Hoffman^  300 

SURETY. 

Vide  Bail. 
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TENANT. 
Vide  Notice. 

TENANT  IN  COMMON. 

Acknitting  that  one  tenant  in 
common  may^  in  a  particnlar 
case,  porchaae  in  an  outstanding 
title,  for  hia  own  benefit ;  yet 
where  two  deviaees  are  in  poa* 
^eesion  of  iand,  under  an  im- 
perfect title  derived  from  their 
common  ancestor,  one  of  tbem 
cannot  buy  up  an  outstanding 
or  adverse  title,  to  disseise  or 
expel  his  co-tenant;  but  such 
purchase  will  enure  to  their 
common  benefit,  subject  to  an 
equal  contribution  to  the  ex- 
pense.    Van  Home  v.  Fonda^ 

388 

Vide  Dbvibe,  4. 
TRUST  AND  TRUSTEE. 

I.  How  trusts  are  created,  and  their 

incidents. 
11.  Trustee  ;  his  accounts,  allowances 
tOj  and  charges  against  him. 

I.  How  trusts  are  created,  and  their 
incidents, 

1.  Though  a  trust  need  not  be 
created  by  writing ;  yet,  to  take 
the  case  out  of  the  statute  of 
frauds,  its  terms  and  conditions 
must  be  clearly  manifested  and 
proved  in  writing,  under  the 
hand  of  the  party  to  be  charged, 
before  the  court  will  carry  it 
into  execution.  Steere  v.  Steere,  1 
t.  Loose  and  general  declarations 
of  intention,  by  one  member  of 
a  family,  of  holding  property  in 
trust,  for  the  other  members, 
are  not  sufficient  for  the  deduc- 
tion of  a  trust  which  a  court  of 
equity  will  recognize  and  en- 
ibroe.  t&» 

3.  Letters  and  accounts  addressed 
by    a  petsoD  to  bis  brother, 
V#L.  V. 


were  held,  nnder  the  circum- 
stances^ insufficient  to  raise  a 
tmst,  by  implication,  to  the 
fiitber.  ib» 

4.  To  raise  a  trust  by  implication, 
or  operation  of  law,  an  actual 
payment  or  loan  of  money  by 
the  ceUui  que  trust,  at  the  time 
of  the  purchase,  mast  ha 
shown.  ib. 

5.  Parol  evidence  to  contradict 
the  inference  as  to  a  trust,  de- 
duced from  written  documents, 
is  inadmissible.  ib» 

6.  But  where  written  documents 
are  loose  and  ambiguous,  parol 
evidence  is  admissible  to  show 
the  understanding  of  the  par- 
ties. t6. 

7.  Where  the  responsibility  of  a 
trustee,  or  guardian,  or  that  of 
his  sureties,  becomes  precari- 
ous, the  court,  on  a  bill  filed  by 
the  infants,  for  that  purpose, 
will  order  the  moneys  in  the 
hands  of  the  trustee  or  guar- 
dian, to  be  brought  into  court, 
to  be  put  out  for  the  benefit  of 
the  parties  interested,  o,r  that 
the  further  and  sufficient  secu- 
rity be  given  by  the  trustee  or 
guardian.  Monellv.  Mondl^i^S. 

II.  Trustee  ;   his   accounts ;     nllow^ 
ances  to  and  charges  againet  him, 

8.  Payments  by  a  trustee  of  a 
debtor,  after  a  bill  filed  by  a 
director  who  had  obtained  judg- 
ment and  issued  execution 
against  such  debtor,  or  afler 
notice  of  the  priority  of  right 
acquired  by  such  creditor,  are 
made  in  his  own  wrong,  and  of 
no  avail  against  auch  creditor. 
Spader  r.  Davis,  280 

9.  If  two  tirustees,  executors  or 
guardians,  join  in  a  receipt  for 
money,  it  is  presumptive  evi- 
dence that  the  money  came 
equally  into  their  possession,  or 
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ua^er  the  eoDtronl  of  both  ;  and 
there  must  be  direct  and  posi- 
tive proof  to  rebut  such  pre- 
sumption :  The  answer  of  the 
defendant  is  not  sufficient  for 
that  purpose.   ManeU  r.  Manelly 

283 

10.  If  one  trustee  clearly  proves, 
that  his  joining  in  the  receipt, 
was  necessary  and  merely  for- 
mal, and  that  the  money  was,  in 
fact,  paid  to  his  co-trastee, 
without  his  direction  or  con- 
sent, an&  that  it  was  out  of  his 
power  to  control  or  secure  the 
money,  he  will  not  be  respon- 
sible, ib. 

11.  Where  by  any  act  or  agree- 
ment of  one  trustee  or  execu- 
tor, money  gets  into  the  bands 
of  his  CO  trustee,  or  co-execu- 
tor, both  are  answerable  for  it. 

ih. 

12.  Where  land  was  conveyed  to 
the  defendant,  in  trust  to  sell 
the  same,  '*  at  auction  or  other- 
wise, in  whole  or  in  parcels, 
on  giving  three  week's  notice 
thereof  r  ^<^<2»  that  the  direc- 
tion, as  to  notice,  applied  only 
to  a  sale  by  public  auction,  and 
that  the  trustee  having  a  dis- 
cretion, a  private  sale  by  him, 
without  any  notice,  wm  valid. 
Minwt  and  Others  against  Cox^ 

441 

13.  Where  a  trustee  is  directed  to 
sell,  on  giving  public  notice, 
tic.  A  sale  by  him,  without  such 
notice,  will  be  valid,  so  as  to 
confer  a  good  title  on  the  pur- 
chaser :  but  the  trustee  will  be 
responsible  for  any  deficiency 
in  the  price,  below  the  resd 
Talne  or  the  land  sold  by  him. 

ib» 

14.  Where  there  is  no  unreasona- 
ble delay  by  a  trustee  in  ap- 
plying the  trust  moneys,  ac- 
cording to  the  directions  of  the 

.    trust  deed,  and  he  does  not  ap» 


the  iw>iieyi  to  hit  ewp  uae, 
will  not  be  charged  with  in- 
terest. **• 

15.  The  estate  of  C.  was  directed 
to  be  sold,  and  the  proceeds 
to  be  paid  to  T.  to  pay  incum- 
brances and  expenses,  and  the 
residue,  in  trust,  for  the  credi- 
tors of  C ,  and  the  surplus^  if 
any,  in  trust  for  the  wife  of  T.  ; 
T  purchased  in  the  whole  es- 
tate, at  one  bid,  and,  by  assa- 
ming  to  pay  their  debts,  preven- 
ted the  creditors  from  bidding, 
and  all  competition  at  the  sale, 
so  that  the  real  value  ot  the  es- 
tate, at  auction,  could  sot  be 
ascertained,  nor  whether  any, 
nor  what  surplus  reaiained  ia 
trust  for  the  wife  ;  and  T.  con- 
tinued to  hold  the  estalp,  ex- 
cl'jHively  as  bis  own.  anttl  his 
death:  Held^  that  the  wife  of 
T.  was  entitled  to  consider  the 
land,  or  so  oiuch  thereof  a^  re- 
mained unsold  to  pay  the  debts 
of  C  as  her  own,  di^chai^ged 
from  any  claim  of  the  husband 
or  his  heirs.  Evertson  v.  Tap- 
pen,  497 

16.  Compound  interest  is  not  al- 
lowed in  favour  of  a  trustee, 

r  though  it  is  sometimes  permit* 
ted  against  him,  when  he  re- 
fuses to  disclose  the  profits  he 
has  made  out  of  the  trust  pro- 
perty, ib. 

17.  An  executor  or  trustee  cannot 
boy  in  land  of  the  testator,  oq 
a  sale  under  an  incumbrance, 
for  his  own  benefit.  ib, 

18.  A  person  to  whom  the  admin* 
istratrix  committed  the  entire 
possession  and  management  of 
the  estate  of  the  intestate,  and 
who  admitted  that  he  accepted 
the  agency,  from  motives  of 
benevolence,  and  as  a  friend 
and  relation  of  the  family,  is 
not  entitled  to  eommissions  on 
moneys  received  and  paid  by 


INDEX. 


60» 


hiiB«  nor  any  allowance  for  his 

aerYicee  in  relation  to  the  es- 

r       tate.     Main  v.  Roosevehf     634 

19.  Such  an  agent  or  trustee  is  not 
chargeable  with  initrut  on  mo- 
neys belonging  to  the  estate  re- 
ceived by  him  ooder  the  direc- 
tion of  the  admtnistiatrix.      ib. 

20.  Bot  if  he  assumes  to  act  as 
guardian  of  the  in&Dt  heirs, 
anid  receives  the  rents  and  pro. 
fits  of  the  real  estate,  he  ig 
chargeable  with  interest.      ih , 

Vide  Executor  .AND  Administrator, 
4.  10.  12.  Debtor  and  Crkdi- 
TORy  4. 

u 

USURY. 

1.  Where  D.  lent  F.  his  promissory 
notes,  and  received  the  promi- 
eory  notes  of  F ,  for  the  same 
amount,  in  ezcbaoge,  and  also  a 
commisnon  of  two  and  an  half 
per  C€fU.,  which  exceeded  the 
legal  interest  for  the  time  the 
notes  had  to  run,  the  transac- 
tion was  held  to  be  usurious, 
and  the  notes  and  other  securi- 
ties given  by  F.,  void.  Fanning 
V.  Dunham,  122. 

2.  If  the  lender  of  money,  on  an 
usurious  contract,  seeks  to  en- 
force his  securities  in  this 
court,  and  the  borrower  sets 
up  the  usury,  as  a  defence,  and 

S roves  it,  the  securities  will 
e  declared  void  and  ordered  to 
be  deliver  up  and  cancelled,  ih. 
3  .  But  where  the  lender  has  pro- 
ceeded at  law,  and  recovered  a 
judgment,  on  a  bond  and  war- 
rant of  attorney,  or  is  proceed- 
ing to  forclose  a  oiort^ige,  by 
virtue  of  a  power  of  rale,  un- 
der the  statute,  without  the  aid 
of  this  court ;  and  the  borrower 
files  his  bill  for  relief  against  the 
ju4gment,  or  other  legal  securi- 


ties, on  the  ground  of  usury,  he 
must,  before  he  can  be  entitled 
to  relief,  pay,  or  offer  to  pay, 
the  principal  and  interest  law- 
fully due  ;  and  that,  whether 
the  usury  be  estaUished  by 
proof,  or  be  admitted  in  the  de« 
fondant's  answer.  f6. 

4.  Practice  of  courts  of  law,  in  in- 
terfering to  set  aside  judgments 
by  confession  on  bonds  and  war- 
rants of  attorney,  on  the  ground 
of  usury.  I37» 

6.  Where  a  party  to  a  judgment 
entered  upon  a  warrant  of  attor- 
ney, voluntarily  waives  his  de- 
fence on  the  ground  of  fraud  or 
usury,  and  releases  the  other 
party,  a  subsequent  purchaser 
under  him,  with  notice  of  the 
judgment,  will  not  be  allowed  to 
impeach  it,  or  to  investigate  the 
merits  of  the  original  transac- 
tion, between  the  original  par- 
ties.    French  v.  Shotwell,     665, 

6.  As,  where  a  party  against  whom 
a  judgment  had  been  entered  by 
confession,  or  warrant  of  attor- 
ney, founded  on  an  usurious 
consideration,  filed  a  bill  for 
relief  against  the  judgment,  on 
the  ground  of  usunr  ;  and,  af^ 
terwards,  voluntariljr  consented 
to  a  decree,  dismissing  the  bill» 
with  costi  :  Held,  that  a  subse- 
quent purchaser  of  the  land  on 
which  the  judgment  was  a  Uen^ 
could  not  impeach  it  on  the 
groondof  usury  or  fraud,      ih. 

VENDOR  AND  PURCHASER. 

A  vendor  of  land  selling  in  good 
faith,  is  not  responsible  for  the 
goodness  of  his  title,  beyond  the 
extent  of  the  covenant  in  the 
deed.  Govemeur  v.  Elmendoff, 
Vide  Usury.  79. 

WILL. 
1.  Extreme  old  age  does  not  dis- 
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wUL    Fonjaiff  f .  fhnter,    168. 

S«  It  it  •ufficieot,  if  the  testator 
pattettei  •  ooopetent  voder- 
etaodiiig.  169. 

9»  A  will  and  ooAca  an  to  be  tak- 


en iafiether,  as  paiti  of  one  and 
the  rame  ifNtnuneat.  WuUott 
T.  Q»dy,  334. 

F%d$  Dmvm 


END  OF  VOLVUE  V. 
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ERRATA. 

hft  3Z,  line  31.  i>r  •  plaintiib*  rmi  pMaliK 

2S,  fop  •  6   W.'  fMtf  O.U 

34.  lioe  i4,  for  *  Immcs*  tMrf  leue. 

SB,  line  8,  before  *  pUintiflii*  fMlsH  tbra*. 

—  36,  for  *  this  mortfi^*  rodthete  mortgagtftk 

4a.  boCton  line,  for '  mortnipe*  rtmi  mortngee. 

4ft,  line  2, 5, 23,for'  F*  i^  R 

— ^  28,  for  « P.*  reoif  S. 

64,  Ube  2,  of  the  cmp,  for  *  carpenten*  rmd  co-pazinen. 

34,top«g«M,for*J  aC  C.'V«mIJ.  41.0. 

55,  line  lO,  for  •  plain tiflSi*  rmi  plaintiiC 

56,  line  6,  for  Mil*  fvod  on. 
80,  line  8,  for  18I5,  nad  1805. 
85,  line  8,  for  1812,  rtad  1802. 

117,  tine  28,  for  *  penniMion*  rmd  preramptioo. 
.      '  2ifor  •  preavoiptidn*  rmi  perau«ioa. 
147.  line  luieU*  for*  t^er «  ■old.* 
liB,  line  28,  for  •  w»»'  r$iui  were. 
I50»  line  33,  for  1980.  rMd  1750 
174t  l*n«*  3,  of  the  head  note  for  *  and*  fasda. 

^ 7.  of  the  head  note,  for  *  R  •  read  F.      * 

^53,  line  28.  for  I8I5  read  1828. 

978.  line  7,  for  *  an  inconaiderabla*  rmd  m  hmII. 

980,  line  14,  deb  •  to*  before  H  D. 

987,  line  18,  for  *  ware*  nod  vrat. 

atti,  liM  2,  for «  State*  taod  Slatea. 

34,  after  *  it'  tntert  co«ld. 

aa4,  line  II,  liMerf  an,  before  ^ezclnsira.* 

910.  line  18.  immri  not,  befora  •  liable.* 

931  line  8,  for  •  plaintiff*  read  plaintift. 

377,  line  I,  for  •  ces*  riad  defencea ;  and  for '  then*  raid  thfes. 

982.  line  27,  for « baan*  rtad  beinr. 

I30.1ine34,dilfad. 

42Z.  line  22,  imert  the  before  >  foith.* 

— —  28,  for '  wa«*  read  were. 

423,  line  8,  for  *  were*  raod  was. 

484,  line  4.  for  *  plauitifli*  r«ad  plaintiff. 

428,  line  21,  intert  the,  before  *  impretaioo.* 

428.  line  4,  for  *  plaintifi  *  read  plantSft 

430.  line  0,  from  the  bottom,  d^t  'nod  * 

431.  line  10,  of  the  head  note,  for  *  stata*  rtad  act 
133  line  17,  for  *beiog*  rmd  wen. 

433,  to  440.  for  •  Honstoan*  fwad  Uoostov. 

450,  line  32,  for « waotinr*  reid  wanted. 

488,  line2Q,  for  *  for*  read  a«. 

470.  line  5.  for  •  of  it*  rtad  fit 

481,  line  5,  for « to  the*  read  in. 

484,  line  4,  for  1705  reed  1704. 

514,  line  32.  i^^  *  acconntebla*  odd  for. 

523,  line  7,  tor ,  plaintiflb*  read  insaren. 

534,  pat  *  fforembar  lO  and  December  17,*  in  the  margin. 

555,  ilaa  9,  oftha  bead  note,  for « him*  ft«d  ifich  judgment  dablor. 
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